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INTRODUCTORY  NOTE. 

Proceedings  of  the  Second  Session  of  the  Indian  Round  Table 
Conference  in  Plenary  Session  will  be  published  separately  as  a 
Command  Paper,  to  which  this  volume  is  supplementary. 

The  Introductory  Note  to  the  Command  Paper  explains,  briefly, 
the  procedure  adopted  by  the  Conference  at  its  Second  Session. 


NOTE. 

The  follow! no-  Heads  for  discussion  were  placed  before-  the 
Committee  by  the  Chairman:  — 

1.  Strength   and  Composition  of  the  Federal  Legislature. 

2.  Questions  connected  with  the  Election  of  Members  of 
the  Federal  Legislature. 

3.  Relations   between   the  two   Chambers   of   the   Federal 
Legislature. 

4.  Distribution  of  Financial  Resources  between  the  Fede- 
ration and  its  Units. 

5.  The  Ministry  and  its  Relations  with  the  Legislature. 

6.  Distribution  of  Legislative  Powers  between  the  Federal 
and    Provincial    Legislatures,    and    Effect   in   the    States   of 
Legislation  relating  to  Federal  Subjects. 

7.  Administrative  Relations  between  the  Federal  Govern- 
ment, the  States  and  the  Provinces. 

8.  The  Federal  Court. 

It  will  be  noted  that :  (a)  the  above  Heads  were  not  taken  up 
by  the  Committee  in  numerical  order;  (b)  Heads  5  and  (J  were  only 
partially  discussed  ;  (c)  no  discussion  on  Head  7  has  yet  taken  place. 

Detailed  points  for  discussion  in  connection  with  each  Head 
were  drafted  by  the  Chairman.  They  are  printed  in  this  volume  at 
the  commencement  of  the  proceedings  under  the  respective  Heads. 
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PROCEEDINGS  OF  THE  TWENTIETH  MEETING  OF  THE  FEDERAL 
STRUCTURE  COMMITTEE  HELD  ON  MONDAY,  THE  TTH  SEPTEMBER, 
1931,  AT  3  P.M. 

Preliminary. 

Chairman:  Your  Highnesses,  Mr.  Prime  Minister,  My  Lords, 
Mrs.  Subbarayan  and  Gentlemen,  My  first  duty,  and  it  is  a 
pleasant  one,  is  to  extend  to  all  of  you  a  hearty  welcome.  Those 
of  us  who  sat  together  during  the  anxious  days  and  weeks  at  the 
beginning  of  this  year  will  especially  desire  to  greet  our  new 
colleagues,  for  we  are  certain  that  the  happy  relations  which  were 
established  among  us  on  the  last  occasion  will  be  maintained. 

Our  task  is  to  continue  the  work  upon  which  we  were  engaged 
when  last  we  met.  We  are  here  to  offer  our  experience,  to  express 
our  opinions,  and  to  pool  our  ideas,  in  the  hope  that  by  a  united 
effort  we  may  find  some  solution  of  the  difficult  questions  which 
are  now  causing  anxiety  to  all  those  who  are  interested  in  the 
future  happiness  and  prosperity  of  India. 

We  shall  never  achieve  our  ambition  unless  we  understand  one 
another  and  try  to  appreciate  each  other's  hopes  and  fears.  The 
coining  weeks  will  afford  an  opportunity,  both  inside  and  outside 
these  walls,  of  reaching  an  understanding.  Such  an  opportunity 
may  never  come  again  in  our  lifetime;  do  not  let  us  miss  it. 
Uniformity  may  not  be  possible  or  may  not  even  be  desirable,  but 
let  us  strive  for  unanimity.  I  believe  that,  with  patience  and 
goodwill,  we  can  and  shall  reach  a  settlement.  There  is  a  world 
opinion  with  which  we  shall  rightly  have  to  reckon  if  we  fail. 

All  schools  of  thought  are  represented  round  this  table  with  one 
exception.  That  exception  will  cease  to  exist  this  day  week  when 
we  shall  welcome  Mahatma  Gandhi  to  this  board.  He  is  not  they 
only  one  who  has  found  it  difficult  to  attend  the  Federal  Struc- 
ture Committee;  but  it  is  idle  to  put  your  hand  to  the  plough  and 
then  to  look  back. 

Let  me  express  your  thoughts  and  desires,  which  I  too  share. 
To  restore  peace  and  happiness  to  India  is  worth  any  personal' 
sacrifice.  To  see  India  a  nation,  realising  her  age-long  dream 
and  taking  her  proper  part  in  the  social  and  political  thought  and 
development  of  the  world,  is  our  great  ambition.  We  at  least 
can  begin,  even  if  it  is  left  to  others  to  complete  the  work. 

During  the  last  months  India  has  never  been  absent  from  our 
thoughts  for  a  single  day.  Both  here  and  with  you  the  situation 
has  been  carefully  surveyed,  the  problems  set  out  and  alternative 
modes  of  dealing  with  them  prepared  for  your  consideration* 
While  we  shall  be  glad  to  hear  the  general  views  of  those  who 
are  witli  us  lor  the  first  time.  I  am  anxious  that  we  should  get  to 
grips  with  the  difficulties  and  come  to  decisions  as  soon  as  possible. 

Prime  Minister:  Lord  Sankey,  Tour  Highnesses,  Mrs. 
Subbarayan,  and  Gentlemen,  I  am  very  glad  indeed  to  meet  you* 


again.  The  sight  of  this  gathering  in  these  rooms,  as  by  inagie, 
switches  us  back  to  when  we  were  meeting  here  last  time,  and  I 
am  very  glad  personally  to  renew  the  friendship  made  in  those 
days  and  to  meet  new  friends  who  have  arrived  here  for  the  first 
time.  I  dare  say  you  have  been  reading  the  newspapers,  and 
that  you  will  have  seen  that  changes  have  taken  place  since  we 
last  met.  Be  assure'd,  my  friends,  that  whatever  changes  have 
taken  place,  there  has  been  no  change  in  public  aims,  and  I  ven- 
ture to  say  no  change  in  private  friendships.  The  great  discovery, 
I  think,  which  we  made  in  those  previous  conference  was  that  \intil 
we  put  ourselves  in  each  other's  shoes  we  could  find  no  key  to  unlock 
the  very  complicated  lock  of  Indian  problems ;  but  as  soon  as  you 
had  the  imagination  to  think  of  yourselves,  as  us,  and  we  had  the 
imagination  on  the  other  hand,  to  think  of  ourselves  as  you,  we 
began  to  find  that  the  key  which  we  put  into  this  intricate  lock 
began  to  work  in  a  very  admirable  and  successful  way.  Let  us  go 
back  to  that.  Let  us  begin  these  deliberations  in  the  same  way 
ns  we  ended  the  last  ones. 

Lord  Sankey  remains  the  Chairman  of  this  very  important 
Committee.  Is  not  that,  of  itself,  my  friends,  a  guarantee  of  how 
the  work  is  to  be  done?  So  far  as  I  am  concerned,  I  remain  the 
Chairman  of  the  Round  Table  Conference;  and  if,  during  the 
next  few  days,  may  be  for  a  week  or  so,  I  shall  be  almost  absolutely 
absorbed  in  other  matters,  that  does  not  mean  that  I  have  ceased 
to  remember  the  duty  I  owe  to  you,  or  that  I  am  not  desparately 
determined  that  the  same  good  relations  which  I  was  able  to 
establish  then  shall  be  continued  in  the  future.  That  is  all  I 
jieed  say  at  this  moment. 

Believe  me — and  I  am  repeating  myself  because  it  is  so  big 
in  my  mind — believe  me.  the  memories  that  this  little  gathering 
recalls,  the  scenes  that  it  makes  alive  again,  are  very  pleasant  to 
me,  and  fill  me  with  the  ambition  to  bring  all  our  work  to  a  suc- 
cessful fruition — successful  to  you  and  successful  to  us. 

77.77.  The  Maharaja  of  Bikaner :  Prime  Minister  My  Lord 
Chancellor,  My  Lords,  Mrs.  Subbarayan  and  Gentlemen,  We  moot 
to-day  before  the  Delegation  from  the  In/lian  States  is  completed. 
IP.  the  absence  of  that  veteran  Prince,  His  Highness  the  Gaekwar 
of  Baroda,  and  the  Chancellor  of  the  Chamber  of  Princes,  His 
Highness  the  Nawab  of  Bhopal,  the  privilege  falls  to  my  lot  to 
thank  you,  My  Lord  Chancellor,  for  the  generous  words  of  welcome 
which  have  fallen  from  you,  and  the  Prime  Minister  for  the 
equally  reassuring  and  kind  words  with  which  he  has  greeted  us. 
We  rejoice  to  know  that,  notwithstanding  the  changes  which  have 
taken  place  in  the  personnel  of  His  Majesty's  Government,  the 
Federal  Structure  Committee  will  continue  to  enjoy  the  wise 
guidance  of  you,  My  Lord  Chancellor,  and  that  the  Conference 
a«5  a  whole  will  again  meet  under  the  chairmanship  of  the  Prime 
Minister,  Mr.  Eamsay  MacDonald.  Some  of  those  we  met  last 


winter  as  members  of  the  Government  of  the  day  will  be  in  opposi- 
tion; some  of  those  who  were  more  care-free  will  be  in  the 
trammels  of  office.  We  shall  miss  the  official  co-operation  of  our 
friend  Mr.  Wedgwood  Benn,  who,  as  Secretary  of  State,  gave 
vivid  evidence  of  his  active  sympathy.  We  welcome  the  still  more 
Active  association  of  Sir  Samuel  Hoare.  We  in  India  Rnow  no 
Party  in  the  British  political  sense;  and  we  are  confident — and  in 
thus  hoping  we  are  encouraged  by  the  words  which  fell  from  you, 
Mr.  Ramsay  MacDonald — that  our  British  colleagues,  whether 
in  office  or  in  opposition,  will  continue  to  be  governed  by  the 
spirit  which  governed  our  earlier  discussions — the  lasting  good  of 
India  and  the  British  Commonwealth  and  of  our  beloved  King- 
Emperor,  whom  we  are  all  proud  to  serve. 

There  are  matters  of  procedure  which  we  may  have  to  raise- 
later.  But  I  would  ask  you  to  believe,  My  Lord  Chancellor,  that 
.we  are  grateful  for  the  kind  welcome  which  you  have  accorded  to 
us;  and  I  would  also  express  our  confidence  in  you  and  in  the 
Prime  Minister  and  in  our  colleagues,  and  my  unflinching  belief 
that,  under  your  guidance,  and  with  the  constant  inspiration  of 
His  Majesty  the  Kinp-Emperor,  we  shall  pursue  this  great  task  to 
a  ;&UQcesa£ul  isa^e — differing  perhaps  on  a  few  details,  but  united* 
in  the  spirit  of  service  to  India,  the  Empire  and  the  Crown. 

Sir  Samuel  Hoare:  Your  Highnesses,    My   Lord    Chancellor, 
Prime  Minister,  Mrs.  Subltarayan  and  Gentlemen,  When  we  ad- 
jourjved  last  autumn,  who  would  have  thought  of  the  changes- 
tjhat  have  taken  place  in  this  short  space  of  time?     Who  would 
have  imagined   that  I  should  be  standing  here   with  the  Prime- 
Minister  and  the  Lord  Chancellor  as  my  colleagues  in  the  Govern- 
n&ent  on  the  one  hand,  and  Lord  Beading  as  one  of  my  other 
colleagues  on  the  other  haadP    Truly,  the  ways  of  Providence  are 
inscrutable!    Truly,  the  changes  and  chances  of  the  world  are- 
beyond  our  calculation ! 

Mrs.  Subbarayan  and  Gentlemen,  the  Prime  Minister*  has  al- 
ready stated  quite  clearly  and  definitely  that,  in  spite  of  all  these 
Apparent  changes  in  the  status  of  the  personnel  of  the  British 
Delegations,  there  is  no  qhange  in  the  attitude  with  which  we, 
the  members  of  the  Conservative  Delegation — rand  here  I  am  speak- 
ing in  my  double  ctup$c£ty,  :both  as  a  onamber  of  the  Government 
and  as  a  member  of  the  Conservative  Delegation — approach  the 
problems  that  we  are  going  to  discuss.  .Our  position  and  our  atti- 
tude are  identically  the  same  as  <our  position  and  our  attitude  were 
in  the  discussion  of  last  autumn;  ,and  do  not  think  that,  because 
our  status  has  changed,  therefore  cu*  opinions  have  altered.  1 
am  as  anxious — and  90  are  my  Conservative  colleagues — as  any  in 
this  room  W  see  a  settlement"  of  our  many  problems  that  will  en* 
sure  bothf-eound  ^ovemineDbt  and  good  will  between  India  an<J 
England;  and  it  will  'be  my  endeayour,  just  as  it  was  my  endeavour 
*t  autumn,  to  try  to  o*ny  thai  into  effect. 
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There  is  only  one  other  observation  that  I  should  like  to  make. 
Lord  Peel  is  to-day  taking  the  Oath  of  Office  at  Balmoral ;  other- 
wise he  would  have  been  present  to  say  a  word  in  support  of  my 
words  as  a  member  of  the  Conservative  Delegation.  Lord 
Hailsham,  who  has,  as  you  know,  been  added  to  the  Conference* 
and  to  this  Committee,  has,  unfortunately  for  us,  been  compelled 
to  take  a  short  holiday.  None  the  less,  he  will  follow  our  pro- 
ceedings closely  and  carefully,  and  I  hope  that,  when  his  holiday 
is  finished,  we  shall  have  the  benefit  of  his  very  valuable  advice. 

Having  made  these  few  observations  of  welcome,  let  me  end  by 
responding  to  the  kind  words  just  uttered  by  His  Highness  of 
Bikaner.  I  am  grateful  to  him  for  the  word  of  welcome  that  he 
has  addressed  to  me,  and  I  can  assure  him  that  we  shall  approach 
these  questions  with  a  desire  to  find  a  solution,  with  an  anxiety 
for  settlement,  with  a  Arm  intent  to  increase  the  good  will  between 
India  and  Great  Britain;  and  that  these  political  changes  that 
have  taken  place  in  the  last  few  days  and  in  the  last  few  week& 
will  in  no  way  alter  the  sincerity  and  the  energy  with  which  we 
shall  approach  that  task. 

Sir  Muhammad  Shaft:  Lord  Chancellor,  On  behalf  of  my 
colleagues,  as  well  as  from  myself »  I  desire  to  express  our  grateful 
appreciation  of  the  cordial  welcome  which  you  have  been  pleased 
to  extend  to  us  an  our  resumption  of  tlue  great  task  undertaken  by 
this  Committee  this  afternoon.  Coming,  as  this  message  of  wel- 
come does,  from  one  who,  if  I  may  venture  to  say  so,  has,  by  his 
great  ability,  consummate  tact  aad  unrivalled  courtesy,  already 
won  a  high  place  in  our  esteem  and  affections,  it  would  have  been 
welcome  in  any  case ;  but,  coupled  with  the  very  kindly  and  graci- 
ous sentiments  and  the  welcome  pronouncements  made  by  the 
Prime  M blister  and  the  Secretary  of  State  this  afternoon,  that 
message  13  doubly  welcome. 

We  have  travelled  across  the  seas  to  resume  a  task  the  comple- 
tion of  which,  if  made  to  the  satisfaction  of  all  the  interests,. 
British  as  well  as  Indian,  which  find  so  important  a  place  in 
India,  will  be  a  land-mark  in  British-Indian  history  and  will 
conduce  not  only  to  the  happiness  and  contentment  of  the  vast 
population  of  that  sub-Contment,  but  will,  we  hope  and  trust, 
strengthen  the  connection  which  bijids  India  and  England  toge- 
ther. My  Lord  Chancellor,  God  grant  that  we  may  succeed  ii* 
framing  for  India  a  constitution  in  which  all  sections  of  its 
peoples,  irrespective  of  colour,  caste  aad  creed,  will  find  their  legi- 
timate place  1  Should  that  consummation  be  reached,  not  only 
will  the  happiness  and  contentment  of  350,000,000  of  His  Majes- 
ty's Indian  subjects  be  thereby  secured,  but  India  will  be  a  source 
of  strength  to  that  great  Commonwealth  of  which  she  aspires,  to 
be  an  equal  partner. 

Mr.  Wedgwood  Benn:  Lord  Chancellor,  My  first  duty  is  to 
express  on  behalf  of  Mr.  Henderson,  the  Leader  of  the  Parliament- 
ary Opposition,  his  regret  that  circumstances  have  prevented  itim 
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from  being  present  this  afternoon.  So  far  as  the  Parliamentary 
Opposition  is  concerned,  there  is  really  no  change  in  the  situation 
from  the  Indian  standpoint.  Just  as  the  Prime  Minister  truly 
aaid,  our  personal  relations  of  affection  and  respect  remain 
absolutely  unaffected  by  the  political  whirligig  of  the  last  few 
weeks,  so  the  feelings  that  we  all  entertain  towards  the  Indian 
problem  remain  exactly  as  they  were.  Speaking  for  my  friends — 
those  for  whom  now  I  speak  as  their  representative — I  ran  say 
that  I  hope,  in  the  capacity  of  an  unofficial  member  of  this  Dele- 
gation, to  have  another  opportunity  of  serving  India  in  the  way 
that  I  strove  to  serve  her  at  our  last  meeting. 

Sir  Manekjce  Dadahhoy :  Your  Highnesses,  Lord  Chancellor, 
Prime  Minister,  Mrs.  Subbarayan  and  Gentlemen,  As  a  new  re- 
cruit to  this  Conference  I  may  be  permitted  to  associate  myself 
with  the  sentiments  which  have  been  given  expression  by  His 
Highness  the  Maharaja  of  Bikaner  and  my  friend  Sir  Muhammad 
Shaft.  We  all  realise  that  we  meet  now  under  very  difficult 
circumstances ;  we  are  all  aware  of  the  great  clouds  which  are  now 
hanging  over  England;  we  all  deeply  sympathise  with  you  in  the 
unfortunate  situation  in  which  England  has  been  placed.  On  be- 
half of  my  colleagues  and  myself  I  beg  to  express  the  hope  that 
these  clouds  may  soon  disappear,  that  England  may  stand  forth 
again  in  all  its  glory  as  one  of  the  greatest  financial  countries, 
that  she  may  settle  her  troubles  before  long,  and  that  she  may 
help  India  in  settling  her  position  and  status.  We  are  all  very 
grateful  to  you,  Lord  Chancellor  and  Prime  Minister,  for  the  kind 
assurances  which  you  have  given  us  this  afternoon.  We  are 
grateful  to  you  for  those  assurances ;  we  believe  fully  in  the 
sincerity  of  purpose  and  the  aim  of  the  British  Government  to 
help  India  in  her  present  critical  condition  and  to  discover  the 
\va\  to  help  her  in  the  formation  of  a  new  constitution.  In  this 
work  and  in  our  deliberations  you  shall  have  the  unstinted  support 
of  the  new  recruits  who  have  joined  this  Conference.  We  shall 
help  you  in  your  deliberations  and  will  endeavour  to  come  to  some 
decision  which  will  meet  with  general  acceptance.  But  one  thing 
is  certain  :  no  settlement  can  be  arrived  at  unless  mutual  sacrifices 
and  mutual  compromises  are  made.  It  is  only  by  means  of 
compromise  that  the  future  of  India  can  be  settled.  I  do  appeal 
to  everyone  here  to  approach  the  deliberations  which  will  take 
place  in  this  Conference  in  a  spirit  of  sympathy  and  compromise. 

Lord  Reading:  Your  Highnesses,  My  Lord  Sankey,  Prime 
Minister,  Mrs.  Subbarayan  and  Gentlemen,  I  am  glad  indeed  that, 
in  the  change  of  position,  I  am  still  able  to  give  my  services,,  so 
far  as  I  can,  to  this  Conference  and  to  assist  in  arriving  at  conclu- 
sions which  will  be  helpful  to  India  and  to  the  Empire.  My  im- 
pression at  the  moment  is  that,  in -truth,  amongst  us  who  were 
members  of  this  Conference  when  we  separated  in  January,  there 
will  be  no  change  in  the  atmsophere  which  fortunately  prevailed 
then. 


I  think  our  desire  must  be  to  recapture  and  maintain  that 
atmosphere  of  friendliness,  of  candour,  of  recognition  of  each 
other's  point  of  view,  and  of  desire  to  adjust  as  far  as  possible 
our  own  points  of  view,  always  having  regard  to  the  interests  of 
the  Empire  and  of  India. 

We  have  one  other  goal  which  I  think  we  must  strive  to  reach. 
I  think  those  of  you  who  were  present  during  the  last  Conference 
will  agree  that  we  benefited  very  greatly  by  the  contacts  which  we 
were  able  to  make  and  by  the  discussions  that  we  had  together, 
sometimes  in  this  Palace  and  sometimes  outside.  These  were  of 
very  great  use ;  and  we  should  strive,  not  only  to  maintain  that 
atmosphere,  but  to  communicate  it  to  those  who  have  not  yet  taken 
part  and  who,  perhaps,  have  not  realised  the  value  and  advantage 
of  the  conferences  that  we  had  together. 

Without  seeking  to  detain  you  further,  may  I  endorse  all  that 
has  fallen  so  well  from  those  who  have  already  spoken ;  and  may  I 
say,  on  behalf  of  the  Delegation  which  I  represent  at  this  moment, 
that  we  shall  continue  in  the  same  spirit  as  before.  We  shall 
strive  all  we  can  to  assist  India  and  to  bring  contentment  and 
peace  and,  we  hope,  greater  happiness  to  India  and  consequently 
to  the  Empire. 

Mr.  Sastri:  Lord  Chancellor,  On  this  side  Sir  Muhammad 
Shafi  and  Sir  Manekjee  Dadabhoy  have  with  eloquence  spoken  for 
everybody.  Nothing  more  needs  to  be  said.  We  have  no  need  to 
give  assurances  to  those  who  sit  on  the  other  side  of  the  Lord 
Chancellor  that  the  old  state  of  things  obtains  among  us.  There 
have  been  no  revolutionary  changes  of  Government  or  Opposition 
among  us. 

I  am  more  than  pleased  to  hear  from  Sir  Samuel  Hoare  and 
from  others  that  the  startling  changes  which  England  has  seen 
will  not  make  any  changes  at  all  so  far  as  India  is  concerned. 
That  is  a  word  of  comfort  which  my  countrymen  will  welcome; 
and  if,  as  Lord  Beading  said,  we  are  able,  God  willing,  to  recap- 
ture the  spirit  which  animated  the  Conference  when  it  sat  last 
time,  there  need  be  no  misgiving  in  any  quarter  as  to  the  great 
results  both  for  India  and  for  the  Empire  which  will  follow. 

Sir  Tej  Bahadur  Sapru:  I  would  respectfully  reciprocate  the 
sentiments  to  which  expression  has  been  given  this  afternoon  by 
the  Prime  Minister,  by  Lord  Sankey,  and  by  other  members  of  the 
British  Delegations.  Last  year,  in  my  opening  speech,  I  ventured 
to  express  the  hope  that  before  the  Conference  concluded  we  would 
be  able  to  arrive  at  some  satisfactory  conclusions.  It  was  open 
to  the  critics  of  the  Conference  last  year  to  say  that  the  Conference 
was  not  representative  of  the  entire  country.  It  is  a  tribute  to 
the  spirit  which  was  displayed  last  year  at  the  Conference  that  an 
important  party,  which  was  withholding  itself  from  the  Confer- 
ence, is  now  going  to  be  represented  here.  Those  who  doubted  the 
value  and  the  utility  of  the  last  Conference  will  have  to  think 
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twice  before  they  will  be  able  to  challenge  the  representative 
character  of  the  people  who  hare  now  assembled  from  my  country. 

Mr.  Sastri  has  referred  to  the  revolutionary  changes  in  the 
position  of  the  Government  here.  Personally,  I  feel  that,  while 
last  year  we  had  to  deal  with  three  parties  among  British  politi* 
cians,  we  have  now  to  deal  practically  only  with  two — the  Opposi- 
tion, who  were  the  Government  last  year,  and  the  Liberals  and 
Conservatives  and  some  members  of  the  Labour  Party,  who  have 
now  combined  themselves  into  one  Government.  Therefore,  just 
aa  the  Indian  section  of  the  Conference  will  be  thoroughly  re- 
presentative, so  it  can  be  said  that  the  British  Delegations  are 
thoroughly  representative,  and  the  task  of  settlement  should 
therefore  be  all  the  more  easy. 

It  is  in  that  spirit  that  I  approach  the  whole  task  before  us. 
T  am  fully  aware  of  the  difficulties  that  lie  ahead,  but  difficulties 
have  to  be  faced  and  must  be  conquered.  We  cannot  afford  to  let 
this  Conference  fail ;  it  would  be  disastrous  to  India  and  it  would 
bo  disastrous  to  the  reputation  of  England.  I  think  it  is  the 
business  and  the  duty  of  every  one  of  us,  British  or  Indian,  Hindu 
or  Muhammadan,  Parsee  or  Christian,  to  see  that  this  Conference 
micceeds,  so  that  the  great  problem  of  India  may  be  solved  to  the 
flAtiafaction  and  contentment  of  India  and  to  the  credit  and  glory 
of  England. 

Sir  Akbar  Hydari:  Mr.  Prime  Minister,  Lord  Sankejr,  Tour 
Highnesses,  Mrs.  Subbarayan  and  Gentlemen,  I  had  not  intended 
to  speak  this  afternoon  hut  I  cannot  resist  the  call  that  has  been 
made  on  me  by  Lord  Sankey ;  and  I  wish  to  associate  myself  with 
the  general  expression  of  goodwill  and  satisfaction  at  our  re-assem- 
bling here  00  early,  notwithstanding  the  preoccupations  which  His 
Majesty's  Government  must  have,  to  try  to  find  a  solution  for  the 
great  problejn  which  at  present  confronts  the  Empire  with  regard 
to  India.  "VTe  are  all  very  grateful  to  the  members  of  the  British 
Delegations  for  their  assurance  that  the  same  spirit  and  the  same 
attitude  towards  a  sympathetic  consideration  of  the  Indian  problem 
exists  now  as  it  did  before.  Of  this  we  were  assured  also  when  we 
learned  that  the  constitution  of  those  Delegations  remains  practi- 
cally the  same,  although  perhaps  some  places  have  been  changed 
in  a  physical  sense. 

So  far  as  we  on  this  side  are  concerned,  speaking  on  behalf  of 
Hyderabad,  I  should  like  to  assure  you  that  our  attitude  remains 
exactly  the  same  as  before,  and  that  the  structure  which  you 
commenced  to  build  on  the  last  occasion  still  remains  the  one  the 
construction  of  which  we  hope  to  continue.  We  think  thai  the 
Federal  idea  is  the  only  idea  that  will  really  meet  the  needs  oi 
India's  case,  and  we  hope  that  in  every  possible  way  we  m»y  b* 
able  to  assist  in  helping  you  towards  the  completion  of  that  struc- 
ture. 

(The  Committee  adjourned  (A  3-45  p.m.) 
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PROCEEDINGS  OF  THE  TWENTY-FIRST  MEETING  OF  THE  FEDERAL 
STRUCTURE  COMMITTEE,  HELD  ON  MONDAY,  THE  14™  SEPTEM- 
BER, 1931,  AT  11  A.M. 

Pre  liminary — cont  d . 

Chairman:  Your  Highnesses,  My  Lords  and  Gentlemen,  I 
should  like  very  much  to  welcome  the  three  new  Delegates  to  our 
Federal  Structure  Committee,  His  Highness  the  Gaekwar  of  Baroda, 
Mr.  Gandhi,  and  the  Pandit  Malaviya.  We  are  very  glad  indeed 
to  have  them.  I  think  without  them  our  gathering  would  not 
have  been  representative;  and  now  we  have  all  shades  of  thought 
and  opinion,  and  I  feel  quite  sure  that  with  patience  and  good- 
will we  shall  get  to  some  settlement. 

This  is  an  opportunity  for  any  new  members  who  desire  to 
address  the  Federal  Structure  Committee  to  say  anything  that 
they  wish  to  say,  but  I  am  sure  you  will  forgive  me  for  saying  that 
this  is  not  the  moment  to  express  final  opinions ;  all  we  have  to  do 
at  present  is  to  make  suggestions  and  to  see  how  far  those  sugges- 
tions are  acceptable.  I  do  not  for  a  moment  suppose  there  will 
be  anything  at  all  in  the  nature  of  what  is  called  an  ultimatum, 
but  I  would  remind  you  that  an  ultimatum  comes,  if  at  all,  at  the 
end  and  not  at  the  beginning  of  the  negotiations. 

H.H.  The  Maharaja  Gaekwar  of  Baroda:  My  Lord  Chancellorr 
I  should  like  to  thank  you  for  your  kindly  words  of  welcome.  We 
are  about  to  take  up  the  threads  where  they  were,  for  a  time, 
dropped  last  year.  We  are  to  attempt,  if  I  may  change  the 
metaphor;  to  build  a  superstructure  on  the  foundations  which  were 
then  laid.  Let  me  assure  you,  My  Lord,  that  we  are  all — for  I 
feel  sure  that  I  can  speak  with  equal  confidence  for  my  brother 
Delegates  as  for  myself — ready  to  do  our  best  to  find  a  solution  of 
the  difficult  problems  which  confront  us,  and  to  reach  the  goal 
which  we  all  desire.  It  may  not  be  easy ;  but  with  good  will  and 
with  determination  we  shall  surmount  the  obstacles,  however 
formidable  they  may  be,  and  I  trust  that  when  the  time  conies 
again  for  parting  we  shall  see  more  clearly  the  vision  which  I  have 
long  cherished  and  which  has  been  the  dearest  dream  of  my  life — 
the  vision  of  a  united  and  self-governing  India  working  together 
for  the  good  and  for  the  progress  of  the  Indian  people. 

Dr.  Shafa'at  Ahmad  Khan:  My  Lord,  I  thank  you  for  the 
opportunity  you  have  given  to  new  members  for  the  expression  of 
their  views  on  some  of  the  points  of  the  Federal  Structure  sub- 
Committee's  Report,  Sir,  I  have  heard  from  a  safe  distance  of  the 
work  you  have  done  and  of  the  great  and  unexampled  courtesy, 
tact  and  resource  which  you  have  shown  in  the  management  of 
this  Committee.  My  experience  of  the  Committee  is  very  limited; 
but  from  what  I  have  gathered  during  the  last  week  I  can  say 
that,  if  we  carry  on  the  work  in  the  spirit  in  which  it  was  carried 
on  last  year,  I  am  perfectly  certain  that  we  shall  be  able  to  achieve 
lasting  loTMfciattoaf  for  the  welfare,  security  and  safety  of  India. 
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My  Lord,  this  is  a  Committee  not  dealing  with  low  or  sordid 
details,  but  it  is  a  Committee  which  is  preparing  a  constitution 
for  millions,  may  be  for  generations.  It  reminds  me  of  the  old 
Roman  Senate — not  a  Committee  of  ordinary  individuals  but  a 
Committee  of  statesmen,  I  am  not  presumptuous  enough  to  think 
that  whatever  I  may  say  will  be  01  any  substantial  help  to  the 
members  of  this  Committee.  My  only  qualification  for  the  task  is 
that  I  have  had  practical  experience  of  the  Provincial  Legislature 
for  seven  years;  I  have  been  Chairman  of  local  bodies  and  Chair- 
man of  the  Muslim  members  of  the  Legislative  Council  in  my  own 
Province  for  a  short  period.  This  is  a  very  limited  experience, 
but  I  claim  that  in  dealing  with  matters  of  this  kind  it  is  practical 
experience  that  counts.  Although  I  have  had  only  a  limited 
practical  experience  I  will  try  to  embody  that  experience  in  the 
remarks  which  I  am  going  to  make. 

I  am  speaking  not  only  in  my  personal  capacity,  but  I  am 
speaking  on  behalf  of  the  section  which  I  have  the  honour  to  re- 
present in  this  body.  Lord  Chancellor,  my  task  has  been  facili- 
tated by  the  fact  that  the  sub-Committee  itself  made  it  perfectly 
clear  that  the  Report  was  provisional  and,  in  a  way,  incomplete. 
I  think,  Sir,  you  very  wisely  left  a  number  of  details  to  be  settled 
by  negotiation  or  discussion  in  future.  Again,  when  the  scheme 
of  federation  was  broached  in  this  Committee,  very  few  people  in 
India  knew  or  understood  its  significance  at  the  time  it  was  dis- 
cussed here.  Within  the  last  six  months,  since  our  return  to 
India,  every  section  and  every  interest  knows  the  implications  of 
the  proposals  of  the  sub-Committee,  and  public  opinion  has  been 
mobilised  on  some  of  the  most  important  recommendations  in  the 
Report  of  this  sub-Committee.  We  are,  therefore,  in  a  position 
to  express  clear,  definite,  unambiguous  and  certain  views  on  some 
of  the  points  to  which  I  should  like  to  draw  attention. 

Then  there  is  another  factor,  Sir,  to  which  I  should  like  to 
refer,  and  that  is  the  presence  of  Mahatma  Gandhi.  Whatever 
view  I  may  take,  or  whatever  view  other  people  may  take,  as 
regards  Certain  problems  with  which  we  may  be  faced  later,  it 
cannot  be  denied  ttat  Mahatma  Gandhi's  personality  is  a  unique 
contribution  to  the  solution  of  Indian  problems.  He  has  played 
a  great  part  in  the  past  and  I  hope  he  is  going  to  play  it  in  the 
future.  That  is  a  factor  of  tremendous  importance  so  far  as  this 
Committee  is  concerned,  and  it  removes  one  objection  which  has 
frequently  been  urged  against  this  Conference — the  objection  that 
very  strong,  influential,  representative  bodies,  wielding  really  great 
influence  in  India,  have  not  been  represented  at  the  Conference. 
That  objection  is  removed,  and  I  can  say  now  that  this  Committee, 
with  Mahatma  Gandhi's  presence,  can  deliver  the  goods;  and  if 
anything  is  approved  by  all  the  interests  and  all  the  communities 
represented  here  it  will  have  the  sanction  of  England,  of  India, 
and  of  the  World  behind  it. 

Sir,  I  would  like  to  make  a  few  remarks  which,  I  hope,  will 
be  noted ;  and  if  opportunity  is  provided  for  further  discussion  I 
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shall  be  quite  willing  to  adduce  arguments  in  support  of  these  re* 
marks.  I  believe  that  this  is  not  the  occasion  and  not  the  time 
for  arguments  on  any  points  that  I  may  bring  forward.  The  time 
for  argument  may  arise,  and  I  hope  will  arise,  when  we  deal  with 
specific  issues.  Again,  Sir,  I  am  not  here,  and  nobody  is  here, 
to  start  debating  points  with  one  another.  We  are  not  really  in 
a  house  of  legislature.  We  are  here  to  construct.  We  are  not 
here  to  start  carping  criticism  on  any  point  that  may  be  brought 
forward  for  discussion. 

Having  made  these  remarks,  Sir,  I  will  now  go  ahead  with  the 
task  and  I  will  offer  just  a  few  suggestions  for  the  consideration 
of  this  Committee. 

I  come,  Sir,  to  the  basic  principle  of  federation.  So  far  as 
the  principle  of  federation  is  concerned  I  am  in  complete  agree- 
ment with  the  idea.  There  is  not  a  single  Indian,  to  whatever 
party  he  may  belong,  whatever  interest  he  may  represent,  who  is 
not  whole-heartedly  in  favour  of  the  principle  outlined  with  such 
great  zeal,  intellect  and  ability  by  my  friend  Sir  Tej  Bahadur 
Sapru.  But,  so  far  as  details  are  concerned,  I  am  afraid  at  this 
stage  I  cannot  commit  myself.  I  believe,  Sir,  that,  to  use  a 
hackneyed  expression,  until  the  picture  is  complete  it  will  be 
quite  impossible  for  me  to  say  whether  federation  really  is  practi- 
cable, and  what  is  useful  both  for  India  and  for  the  Indian  States. 
I  will  give  only  one  example  to  illustrate  the  difficulty  which  I 
and  some  of  my  way  of  thinking  feel  on  this  point.  Take  the 
question  of  the  quantum  of  representation  in  the  two  Houses  of 
the  States.  Until  I  know  what  it  is  going  to  be  I  really  cannot 
say  whether  the  price  we  are  going  to  pay  for  federation  will  be- 
suitable. 

Then,  Sir,  my  second  point  is  that  in  a  proper  and  genuine 
federation  there  must  be  complete  autonomy  of  the  constituent 
units.  If  we  are  going  to  have  a  federation  of  the  type  whicfe 
some  of  us  contemplate,  I  say  it  is  absolutely  essential  that  it 
should  be  a  genuine  and  a  true  federation.  Unless  it  is  so,  there 
will  be  paralysis  at  the  Centre  and  amemia  at  the  circumference. 
We  therefore  require  true  and  real  sovereign  states  of  British 
India.  We  do  not  require  a  unitary  government  with  territorial 
decentralisation.  In  order,  therefore,  that  the  idea  may  be  carried 
out  logically,  authoritatively  and  consistently,  in  my  humble 
opinion,  it  is  necessary  that  the  list  of  subjects  appended  at  the 
end  of  the  Report  of  the  Federal  Structure  sub-Committee  should 
be  revised  I  believe  that  certain  of  the  subjects  called  "  Central  " 
subjects  could  easily  be  handed  over  to  the  Provinces. 

In  the  third  place,  Sir,  I  believe  that  it  is  absolutely  essential 
for  the  success  of  the  Federation  which  we  are  going  to  introduce 
that  Law  and  Order  in  all  Provinces  should  be  the  exclusive  charge 
of  the  persons  at  the  helm  of  those  Provinces.  The  Federal  Legis- 
lature or  the  Federal  Cabinet  should  have  absolutely  no  power 
over  the  department  dealing  with  that  supreme  question  of  Law 
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and  Ot$er.  I  can  quite  imagine,  Sir,  that  cases  may  arise  in 
which  more  than  one  Province  may  be  concerned ;  emergencies 
may  arise.  I  claim  that  in  those  cases  the  Governor  General, 
and  the  Governor  General  alone,  should  have  the  power;  that 
neither  the  Federal  Cahinet  nor  the  Federal  Legislature  should  be 
competent  to  interfere  in  the  details  of  administration  of  any 
Province.  I  believe,  Sir,  that  the  Report  does  contain  a  provision 
therein  it  is  stated  that  the  Governor  General  shall  be  empowered 
to  adopt  measures  for  the  safety  and  tranquillity  of  British  India. 
I  believe  the  object  could  be  attained  by  empowering  the  Gover- 
nor General  to  take  measures  if  and  when  such  cases  arise.  I  do 
hope  that  the  cases  will  be  rare,  and  I  am  certain  that  the  Gover- 
nor General  himself  would  not  like  to  interfere  or  to  do  anything 
which  is  likely  to  affect  the  autonomy  of  any  Province.  But,  if 
he  does,  and  if  he  is  justified  in  doing  it,  then  I  am  sure  that  his 
conduct  will  be  approved,  provided  he  keeps  within  the  limits 
assigned  to  him  in  the  Constitution. 

Then,  Sir,  there  is  another  point  which  is  a  corollary  to  this. 
The  Home  Member  and  the  Government  of  India  at  the  present 
time  have  enormous  powers,  tremendous  powers.  When  Law  and 
Order  is  transferred  to  the  Provinces  those  powers  will  have  to  be 
strictly  circumscribed  and  limited,  and  the  Home  Member  in  India 
of  the  future  will  be  practically  in  the  same  position  as  the  Secre- 
tary of  the  Interior  in  the  United  States  of  America.  He  will 
have  nothing  to  do  with  Law  and  Order,  but  will  occupy  the 
position  in  India  which  is  now  occupied  in  America  by  the  Secre- 
tary of  the  Interior  of  the  United  States  of  America. 

Then,  Sir,  I  come  to  a  somewhat  ticklish  question;  but  I  think 
it  is  absolutely  necessary  for  people  who  think  as  I  do  to  be 
absolutely  frank.  I  want  to  lay  all  my  cards  on  the  table.  So 
far  as  the  States  are  concerned  I  think  their  representation  in  both 
Houses  should  be  according  to  population. 

Then  there  is  another  provision  which  I  think  will  have  to  be 
kept  prominently  in  view.  When  the  constitution  confers  auto- 
nomy on  the  Provinces  it  must  be  made  perfectly  clear  that  it  also 
involves  complete  financial  autonomy.  It  is  not  sufficient  to  have 
mere  political  autonomy;  it  is  essential  that  each  Province  should 
have  complete  power  over  the  purse.  The  necessity  for  this  will 
t>e  apparent  from  the  fact  that  a  recent  Report  on  the  working  of 
the  Federal  Constitution  in  Australia  has  shown  that  it  is  the 
power  of  the  purse  in  the  Central  Government  which  has  very 
seriously  limited  the  work  and  the  functions  of  the  various  States 
of  the  Federation. 

The  next  point  connected  with  this  is  the  question  of  the  parti- 
cipation of  the  Indian  States  in  the  Federation.  I  am,  and  have 
been,  of  the  view  that  British  Indians  should  not  interfere  in  the 
affairs  of  the  Indian  States.  I  respect  the  autonomy  of  the  Indian 
States ;  I  regard  ihe  Treaties  made  witk  them  by  the  East  India 
Company  and  by  the  Crown  as  sacred,  and  I  would  most  certainly 
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<oppose  any  attempt  on  the  part  of  anybddy  to  dict&fe  to  the  f ndiatf 
States  as  regards  their  internal  affairs  or  dbt&estic  policy.  But, 
yhile  I  do  so,  I  also  expect  in  return  that  thfe  doctrine  of  neutral- 
ity will  be  observed  by  the  States  in  regard  to  the  affairs  of 
British  India,  and  I  am  very  glad  indeed  that  the  Chancellor  of 
the  Chamber  of  Princes  and  His  Highness  the  Maharaja  of 
Bikaner  made  this  point  perfectly  clear  in  their  speeches  at  the 
meetings  of  the  sub-Committee. 

My  difficulty  is  that,  if  representatives  of  some  of  the  Indian 
States  are  included  in  the  Cabinet,  it  will  be  quite  impossible  for 
•them  to  keep  completely  aloof  from  the  current  of  British  Indian 
politics,  and  British  Indian  politics  are  bound  to  have  repercus- 
sions on  the  domestic  policy  of  the  Indian  States. 

I  am  only  pointing  out  the  consequences.  I  do  not  like  them 
myself,  but  I  am  simply  trying  to  show  what  will  ultimately 
happen.  I  believe  that,  in  order  to  avoid  this,  appropriate 
machinery  should  be  devised.  I  do  not  know  if  it  is  possible; 
I  have  not  been  able  to  conceive  any  method  which  will  lead  to 
the  erection  of  a  "  Chinese  Wall  "  round  the  States.  It  is  quite 
impossible  for  me  to  conceive  it;  but  if  it  is  possible  to  do  so  I 
would  most  certainly  welcome  it.  My  difficulty  is  that,  if  re- 
presentatives of  the  Indian  States  are  included  in  the  Cabinet, 
they  are  bound  to  be  involved  in  the  politics  of  British  India, 
and  it  is  quite  impossible,  therefore,  for  the  Indian  States  to  keep 
absolutely  aloof  from  the  current  of  national  politics. 

Then,  Sir,  there  is  another  point  to  which  I  should  like  to 
<draw  the  attention  of  this  Committee.  In  one  of  the  sections  of 
the  Report  of  the  sub-Committee,  it  is  pointed  out  that  the  Gover- 
nor General  will,  of  course,  appoint  a  person  who  will  be  the 
Prime  Minister,  and  the  Prime  Minister  will  choose  his  colleagues 
to  form  the  Cabinet.  Let  me  say  at  once  that  I  entirely  agree 
with  the  principle  enunciated  there.  I  believe  that,  in  the  Domi- 
nions, this  is  and  has  been  the  practice  for  a  number  of  years.  I 
feel,  however,  that  in  the  present  circumstances  of  India  occasions 
may  arise  when  it  will  be  quite  impossible  for  the  Governor  Gene- 
ral to  select  one  man  who  has  the  confidence  of  the  majority  of 
the  Legislature.  If  and  when  such  occasions  arise,  then  the  Gov- 
ernor General  should  liave  the  power  to  appoint  members  of  the 
Cabinet  direct.  I  hope  that  such  cases  will  be  few  and  far  bet- 
ween, but  a  constitution  is  not  made  merely  for  normal  occurrences 
— it  must  provide  also  for  emergencies;  and  I  claim  that,  if  this 
principle  is  mechanically  or  automatically  followed  in  some  cases, 
it  may  bring  about  a  deadlock  and  the  constitution  may  not  really 
T>e  workable.  I  therefore  propose  that  a  provision  should  be  made 
in  the  Constitution  whereby  the  Governor  General  should,  in  ex- 
ceptional circumstances,  be  allowed  to  appoint  persons  direct  as 
members  of  the  Cabinet—the  leaders  of  the  various  groups,  and  so 
on.  There  may  be  oecasidns  ^heri  a  person  has  a  partv  of,  say, 
hundred  numbers,  while  someone  else  may  have  another  party 
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of  about  the  same  size,  and  perhaps  there  will  be  a  third  party  of 
approximatey  the  same  size.  These  parties  may  in  some  cases  be- 
of  equal  strength,  and  in  those  cases  the  Governor  General  should 
not  be  debarred  from  appointing  the  persons  who,  he  thinks,  willr 
if  combined,  be  able  to  command  the  confidence  of  the  Legislature. 

My  next  point  refers  to  commercial  safeguards  for  the  Euro- 
peans. I  am,  Sir,  and  have  been,  a  whole-hearted  supporter  of 
safeguards  for  my  community;  and  if  I  believe  in  the  principle- 
of  safeguards  for  minorities,  I  equally  strongly  believe  in  the 
principle  of  safeguards  for  Europeans  in  India.  I  have  had 
opportunities  of  appreciating  the  work  which  the  European  com- 
munity has  done  in  India.  In  my  own  Province,  Cawnpore  is  the 
nerve-centre  of  the  industries  of  the  north  of  India,  and  I  know 
that  the  whole  of  that  city  was  built  up  by  the  enterprise  and  the 
energy  of  the  Europeans.  I  therefore  support  whole-heartedly 
the  compromise  arrived  at  in  the  Report  of  the  Minorities  sub- 
Committee  of  the  Bound  Table  Conference. 


Sir,  in  the  Reports  of  the  Franchise  sub-Committee,  of 
the  Services  sub-Committee  and  of  the  Minorities  sub-Committee,. 
there  are  certain  portions  dealing  with  fundamental  safeguards, 
safeguards  which  guarantee  to  minorities  and  different  interests 
protection.  I  suggest  that  rules  should  be  framed  by  appropriate 
authority  for  the  enforcement  of  those  safeguards.  I  am  not  going 
to  suggest  here  how  those  rules  should  be  framed  ;  my  point  is 
that  those  safeguards  should  not  remain  mere  vague  and  ethereal 
generalisations.  They  are  there  to  be  worked  and  should  be  en- 
forced. 

Lastly,  I  have  studiously  avoided  any  reference  to  the  question 
of  the  minorities,  and  I  am  not  going  to  refer  to  it.  Since  our 
return  to  India,  however,  the  opinion  of  my  community  has  become- 
clearer  than  it  was  when  we  were  here  last.  It  has  crystallised. 
My  community  holds  certain  opinions,  and  it  has  expressed  those 
opinions  with  no  uncertain  voice.  A  number  of  meetings  and- 
conferences  have  been  held  and  a  programme  formulated  which 
leaves  no  room  for  ambiguity  or  uncertainty.  The  position  is 
that,  so  far  as  Muhammadans  are  concerned,  they  would  certainly 
prefer  questions  directly  concerning  responsibility  in  the  Centre- 
to  be  discussed  last,  because  they  feel  that  it  would  be  difficult  — 
I  do  not  say  impossible,  but  that  it  would  be  difficult,  if  not  im- 
possible —  to  discuss  these  questions  at  this  stage;  and  I  am  grate- 
ful to  you,  Sir,  therefore,  for  arranging  the  Agenda  in  a  way 
which  will  meet  our  wishes,  because  we  feel  that  until  we  know 
what  our  position  is  going  to  be  it  would  be  difficult  for  us  to 
commit  ourselves  to  any  scheme.  I  know  it  may  be  said  by  some 
that  this  is  the  central  problem  before  the  Committee.  Logically 
that  is  correct,  but  I  submit  that  sometimes  logic  and  politics  are 
belligerent  bedfellows,  and  one  has  in  some  cases  to  pay  regard  to 
expediency.  I  therefore  trust,  Sir,  that  we  shall  not  arrive  at  that: 
crucial  point  until  after  the  Minorities  Committee  has  met;  and' 
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I  am  very  glad  indeed  that  the  presence  of  Mahatma  Gandhi  will, 
>as  it  is  bound  to  do,  facilitate  our  task.  There  is  no  reason  why 
the  Minorities  Committee  should  take  a  very  long  time.  There 
are  only  a  few  points — though,  of  course,  points  of  supreme  im- 
portance— left;  and  I  am  perfectly  certain  that,  with  the  help  and 
co-operation  and  real,  genuine  sympathy  of  Mahatma  Gandhi, 
Pandit  M.  M.  Malaviya  and  other  gentlemen  represented  here, 
we  shall  be  able  to  achieve  a  lasting  and  a  true  and  a  genuine 
settlement  of  a  problem  which  has  baffled  a  number  of  persons 
for  at  least  ten  years. 

Mr.  Sastri:  May  I  enquire  whether  Dr.  Shafa'at  Ahmad  Khan 
spoke  for  the  whole  of  his  community  in  the  observations  with 
which  he  concluded  ?  I  thought  he  began  by  making  such  a 
claim. 

Chairman:  I  do  not  know  about  that.  I  think  that  is  a  ques- 
tion which  perhaps  you  might  ask  him  a  little  later. 

Mr.  lyengar :  I  am  grateful  to  you,  My  Lord  Chancellor,  for 
giving  me  the  opportunity  to  say  a  few  words  at  the  outset  of  the 
resumption  of  the  work  of  this  Committee.  I  am  here  as  a  novus 
liomo,  and  therefore  have  not  had  the  advantage  of  being  in  full 
possession  of  all  that  I  should  know  as  to  the  stage  at  which,  and 
the  methods  by  which,  we  should  proceed  to  complete  the  task 
assigned  to  this  Committee.  You  will  permit  me  to  explain,  My 
Lord,  that  the  honour  and  privilege  of  participating  in  this  work 
here  were  extended  to  me  by  the  Premier;  and  I  am  glad  to  be 
able  to  accept  the  same,  in  pursuance  of  the  Declaration  he  made 
when  the  Conference  last  adjourned  on  behalf  of  His  Majesty's  Gov- 
ernment, and  of  the  policy  that  resulted  at  the  conclusion  of  the 
Oandhi-Irwin  Agreement.  In  the  course  of  that  Declaration  it 
<was  stated  that:  — 

"  His  Majesty's  Government  will  consider,  without 
delay,  a  plan  by  which  our  co-operation  may  be  continued 
so  that  the  results  of  our  completed  work  may  be  seen  in  a 
new  Indian"  Constitution.  If,  in  the  meantime,  there  is  a 
response  to  the  Viceroy's  appeal  to  those  engaged  at  present 
in  civil  disobedience,  and  others  wish  to  co-operate  on  the 
general  lines  of  this  declaration,  steps  will  be  taken  to  enlist 
their  services." 

Later  on  it  says  that:  — 

"  His  Majesty's  Government  will  strive  to  secure   such 

an  amount  of  agreement  as%will  enable  the  new  Constitution 

to  be  passed  through  the  British  Parliament  and  to  be  put 

into  operation  with  the  active  good  will  of  the  people  of 

.    both  countries.'* 

We  are  therefore  here,  My  Lord,  to  help  to  see  that  the  present 
British  Parliament  is  able  to  put  through  that  legislation  for  the 
Establishment  of  the  new  Indian  Constitution.  The  participation 
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of  Mahatma  Gandhi  as  the  sole  accredited  representative  of  the- 
Congress  in  this  Conference  for  the  above  purpose  has  been  made 
possible  by  the  successful  issue  of  the  negotiation  which  Lord 
Irwin  had  with  Mahatma  Gandhi;  and  I  assume,  therefore,  My 
Lord,  that  all  of  us  who  are  here  to-day  will  resume  our  delibera- 
tions on  the  basis  of  the  policy  that  was  formally  recorded  in  that 
document  of  State.  It  states  as  follows:  — 

"  As  regards  constitutional  questions,  the  scope  of  future 
discussions  is  stated,  with  the  assent  of  His  Majesty's  Gov- 
ernment, to  be  with  the  object  of  considering  further  the 
scheme  for  constitutional  government  of  India  discussed  at 
the  Round  Table  Conference.  Of  the  scheme  there  out- 
lined, federation  is  an  essential  part;  so  also'' — (and  I 
would  stress  it  with  reference  to  what  my  friend 
Dr.  Shafa'at  Ahmad  Khan  said) — "  are  Indian  responsibi- 
lity and  reservations  or  safeguards  in  the  interests  of  India 
for  such  matters  as,  for  instance,  defence,  external  affairs, 
the  position  of  minorities,  the  financial  credit  of  India  and 
discharge  of  obligations/' 

It  seems  to  me,  therefore,  My  Lord,  that  there  could  hardly 
be  any  dispute  among  any  of  us  here  on  the  fundamental  proposi- 
tions thus  set  forth ;  and  our  task  must  be  to  see,  as  the  Prime 
Minister  said  at  the  time,  that  no  delay  takes  place  in  putting  the 
new  constitution  into  operation,  and  that  it  starts  with  the  good- 
will and  confidence  of  all  the  communities  concerned.  I  am  hope- 
ful, My  Lord,  now  that  the  plan  of  federation  has  obtained  accept- 
ance, that  its  general  principles  will  be  clearly  recognised  and  fear- 
lessly applied  in  discussing  the  schemes  which  we  should  establish 
and  develop.  Similarly,  once  the  principles  and  the  views  declared 
by  the  Government  are  accepted — namely,  that  responsibility  for  the 
Federal  Government  of  India  should  in  future  rest  upon  Indians 
themselves,  and  that  the  proper  method  of  giving  effect  to  this 
principle  is  to  follow  what  has  been  adopted  in.  all  Dominion 
constitutions — questions  connected  with  transitional  reservations 
and  safeguards  are  bound  to  be  solved  satisfactorily  to  everybody 
concerned,  provided  the  principle  is  honestly  accepted  and  carried 
out  without  mental  or  other  reservations.  It  was  from  this  stand- 
point that,  I  believe,  the  Gandhi- Irwin  pact — which  was  concluded 
after  full  discussion  and  with  the  full  assent  of  His  Majesty's  Gov- 
ernment— declared  that  the  safeguards  to  be  discussed  in  this  and 
other  Committees  should  be  in  the  interests  of  India,  certain  mis- 
apprehensions about  which  were  definitely  removed  by  Lord 
Irwin  within  a  few  weeks  after  that  agreement. 

I  do  not  propose  to-day,  My  Lord,  to  elaborate  my  ideas  on  the 
details  of  the  plan  which  it  will  be  our  duty  to  devise ;  but  I  hope, 
as  the  discussion  developes,  to  offer  them  to  the  Committee  for 
what  they  are  worth  in  the  order  which  you,  My  Lord,  have  laid 
down,  as  to  th«  detailed  points  on  which  we  should  find  agrted" 
solution*. 
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There  are  only  two  or  three  observations  which  I  may,  perhaps, 
make  at  this  stage  on  the  position  in  regard  to  the  three  essential 
bases  on  which  we  resume  our  conversations :  namely,  federation, 
responsibility  and  safeguards.  As  the  Federal  Structure  sub- 
Committee's  Interim  Report  points  out,  the  process  of  federation 
will  involve  the  creation  of  a  new  State.  I  think  it  is  necessary 
for  us  to  clearly  realise  that  what  the  new  constitution  will  bring 
into  existence  is  a  new  State.  If  I  may  borrow,  perhaps,  antiquat- 
ed German  phraseology,  what  we  will  want  will  be  a  Bundestrat 
and  not  a  Stattenbund ;  and  from  that  point  of  view,  if  we  approach 
the  problem  of  how  to  devise  this  Federation  with  due  regard,  I 
quite  concede,  to  the  rights  of  Indian  States  and  to  the  rights  of 
provincial  autonomy  which  Indian  Provinces  possess,  I  da  not 
think  it  will  be  difficult  for  us  to  devise  a  plan  by  which  we  can 
definitely  separate  the  functions  of  the  Federal  authority  and  of 
the  State  authorities.  Nor  do  I  think  the  fact  that  we  have  got 
to  scrupulously  observe  the  Treaties,  which  the  British  Govern- 
ment has  made  with  the  Indian  States,  necessarily  militates  against 
the  proposition  that  we,  as  we  are,  should  conceive  ourselves  as  a 
big  State.  As  His  Highness  the  Maharaja  Gaekwar  of  Baroda 
stated  at  the  very  outset,  what  we  all  aspire  to,  we  of  the  Indian 
States  and  we  of  the  British  Provinces,  is  a  united  and  self-govern- 
ing India.  When  that  position  is  conceded,  it  seems  to  me,  Sir, 
that  the  question  as  to  how  we  shall  provide  for  the  protection  of 
Treaty  rights  and  for  the  protection  of  internal  autonomy  could  be 
easily  devised  by  those  whose  legal  knowledge  and  authority  we 
shall  have  at  our  disposal  in  the  course  of  our  deliberations  in  this 
Committee. 

On  this  matter,  further,  I  desire  to  point  out  that  this  idea  of 
what  the  Maharaja  called  a  united  and  self-governing  India  is  an 
idea  which,  from  the  point  of  view,  if  I  may  say  so,  of  the  external 
personality  of  this  country,  has  been  accepted  in  all  our  inter- 
national transactions.  We  British  Indians  and  Indian  States,  to 
all  intents  and  purposes,  present  the  appearance  of  a  united  and 
self-governing  India  to  the  outer  world  in  regard  to  transactions 
connected,  for  instance,  with  the  League  of  Nations,  with  the 
Cmperial  Conference,  and  various  other  institutions  in  which,  so 
far  as  the  theory  of  representation  is  concerned,  India  is  treated  as 
a  member  of  the  British  Commonwealth  to  which  we  all  belong. 
Whether  we  shall  become  free  and  equal  partners  in  the  Common- 
wealth is  the  problem  which  we  are  going  to  solve  at  the  sittings  of 
this  Committee. 

Then,  Sir,  the  only  other  point  on  which  I  think  that  this  ques- 
tion of  the  relations  of  Indian  States  and  the  Federation  will  arise 
is  in  regard  to  the  basis  on  which  we  are  here  to  conduct  our  future 
proceedings,  namely,  with  regard  to  responsibility.  As  the  Federal 
Structure  sub-Committee's  recommendation  on  this  matter  recog- 
nised, this  responsibility  is  to  be  established  in  the  same  manner 
In  which  other  oneiribere  of  the  British  Commonwealth  as  well  as 
the  British  ^Constitution  h*ve  ^etabliahed  it,  namely,  that  of 
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Parliamentary  responsibility.  Now,  if  we  accept  the  principle  of 
Parliamentary  responsibility  as  you  have  very  properly  put  it  in 
.the  Report: 

"  In  the  opinion  of  the  sub-Committee  the  proper  method 
of  giving  effect  to  this  principle  is,  following  the  precedent 
of  all  the  Dominion  constitutions,  to  provide  that  executive 
power  and  authority  shall  vest  in  the  Crown,  or  in  the 
Governor-General  as  representing  the  Crown,  and  that  there 
shall  be  a  Council  of  Ministers  appointed  by  the  Governor- 
General  and  holding  office  at  his  pleasure  to  aid  and  advise 
him.1' 

— (that  is  the  technical  form  in  which  ministerial  responsibility, 
as  we  understand  it,  under  the  parliamentary  constitutions,  has 
been  provided  for  in  all  Dominion  constitutions) — on  that  footing, 
Sir,  I  am  perfectly  confident  that  the  Indian  States  will  be  as 
anxious  to  come  in  and  take  their  proper  position  in  regard  to  the 
discharge  of  responsibility  in  the  Federal  Legislature,  in  the  same 
manner  in  which  that  responsibility  is  borne  in  other  parliamen- 
tary constitutions.  Therefore,  in  discussing  the  question  as  to  how 
this  responsibility  should  be  enforced  under  the  constitution  we 
devise,  we  have  to  bear  in  mind  this  principle  whatever  may  be  the 
variations  or  other  reservations  that  we  may,  for  the  transitional 
period,  find  it  necessary  to  provide. 

The  third  point,  of  course,  upon  which  we  shall  have  to  be 
engaged — and  this  seems  to  me  to  be  by  far  the  most  important  of 
the  points  which  we  have  to  consider — is  the  question  of  safeguards. 
As  I  have  already  stated,  if  once  we  grasp  firmly  the  principle  that 
these  safeguards  are  to  be  devised  in  the  Indian  interest — and  I  am 
fiure  that  no  one  here  or  elsewhere  who  is  honestly  and  genuinely 
anxious  that  India  should  be  properly  governed  and  well  governed 
and  that  her  aspirations  should  be  met,  will  dispute  it,  that  these 
safeguards  are  wholly  intended  in  the  interests  of  India — if  that 
principle  is  firmly  grasped,  and  we  proceed  to  apply  that  principle 
to  every  suggestion  or  proposal  that  is  made  to  us,  it  will  not  be 
difficult  to  find  a  formula  which  will  be  acceptable  to  all.  The 
safeguards  and  reservations  referred  to  are  in  respect  of  such 
matters  as  defence,  external  affairs,  the  position  of  minorities,  the 
financial  credit  of  India  and  the  discharge  of  obligations.  On  the 
question  of  defence  and  external  affairs,  I  do  not  propose  to  say 
anything  now.  But  I  believe  I  shall  have  something  to  say  as  to 
the  extent  to  which  thei  Indian  Legislature  to-day  and  the  Execu- 
tive Council  also  have  a  good  deal  of  power  already  devolved  upon 
them  under  the  scheme  of  the  Government  of  India  Act;  and,  if 
we  examine  the  principle  under  which  this  power  is  alreadv  vested 
in  the  authorities  which  act  under  the  Statute  by  which  the  Legis- 
lature and  the  executive  authority  of  India  have  been  established, 
I  do  not  think  that,  merely  because  the  actual  power  is  exercised  bv 
different  persons  and  the  actual  constitution  of  the  Legislature  is 
made  broader  and  wider,  that  would  affect  either  the  legal  position 


or  the  constitutional  status  that  are  already  provided  for  the 
Legislature  and  the  Indian  Government. 

On  the  question  of  the  position  of  minorities,  I  do  not  propose 
to  offer  any  observations   at  this  stage  beyond  saying  that,  coming: 

from  a  Province  where  happily  communal  differences  have  no  such 
prominence  as  they  have  assumed  in  other  Provinces,  I  shall  always 
be  ready  to  co-operate  with  all  sections  of  the  people  here-  assembled 
in  offering  such  help  as  I  can  to  devise  a  plan  by  which  we  can  get 
an  agreed  solution.  But  I  feel  that  we  have  now  reached  a  stage- 
in  the  course  of  these  discussions  when  it  would  be  impossible  for 
us  to  await  the  continual  carrying  on  of  pourparlers,  in  which 
questions  like  these  will  never  find  a  solution  because  there  are 
sentiments,  there  are  feelings,  and  there  are,  may  be,  genuine 
apprehensions  on  'both  sides,  which  only  trust  and  confidence  can 
remove.  Therefore,  I  would  beseech  you,  Sir,  and  other  sections 
to  see  that  we  are  enabled  to  coine  to  decisions  B,S  quickly  as  possible 
in  this  matter.  To  me  the  prompt  decision  of  these  questions  is  as 
important  as  the  character  of  the  decision  taken  on  these  questions. 
That  is  all  that  I  propose  to  say  for  the  present,  Sir,  on  the  ques- 
tion of  minorities. 

As  to  the  other  safeguards,  so  far  as  I  can  see,  Sir,  they  are  con- 
fined mainly  to  the  questions  connected  with  the  financial  credit  of 
[ndia  and  the  discharge  of  obligations.  After  all  that  has  taken 
place  I  am  certain  that  there  will  be  absolutely  no  dispute  in  regard 
to  the  position  that,  as  to  whatever  obligations  are  j  ustly  due  from 
the  Indian  Government,  there  will  be  no  disposition  on  the  part  of 
any  government  that  will  succeed  it,  under  self-governing  condi- 
tions, to  repudiate  any  such  obligation;  and  I  hope  that  the  need- 
less excitement,  dispute  and  suspicion  that  was  excited  has  happily 
disappeared.  As  to  such  safeguards  as  may  be  necessary  to  secure 
the  financial  credit  of  India,  those  are  questions  on  which  I  have- 
repeatedly  said  it  must  be  perfectly  possible  for  those  who  are  con- 
cerned with  the  financial  position  of  India,  and  also  the  various 
commercial  interests  involved,  to  sit  together  at  a  round  table  and' 
arrive  at  a  satisfactory  solution.  After  all,  I  do  not  think  that 
safeguards  in  respect  of  financial  credit  and  the  discharge  of 
obligations — or  for  that  matter  any  safeguards — can  be  considered 
to  be  sacrosanct  merely  because  we  provide  for  them  in  certain 
articles  of  the  constitution,  and  that,  therefore,  nothing  can  be- 
done  to  break  them.  What  is  really  wanted  is  good-will  and  agree- 
ment. No  articles  of  a  constitution  can  protect  people  in  such 
matters.  For  instance,  if  a  particular  article  in  the  constitution, 
even  in  regard  to  currency,  is  found  in  actual  operation  by  all 
parties  to  be  thoroughly  unworkable — if  we  find  that  it  becomes 
absolutely  necessary  to  change  that  article  of  the  constitution — 
then  nothing  that  we  have  previously  provided'  can  make  it  sacro- 
sanct. Therefore  I  appeal  to  the  Committee  that  we  should 
approach  this  problem,  not  with  a  view  to  get  what  may  be  called 
"  Chinese  Walls  "  erected  to  prevent  this  being  done  or  that  being* 
done,  but  to  get  to  a  proper  understanding  and  to  promote  art 


^atmosphere  of  confidence  between  the  several  interests  which  may 
<be,  I  conceive,  genuinely,  but  sometimes  in  a  very  exaggerated 
manner,  apprehensive  of  what  might  happen.  I  think,  Sir,  that 
a  frank  and  free  discussion  a*  to  what  is  to  happen  will  go  further 
to  remove  these  apprehensions  than  any  actual  cut-and-dried  for- 
mula which  you  may  afterwards  find  it  necessary  to  embody  in,  the 
-constitution*  As  I  put  it,  if  Mahatma  Gandhi  gives  an  assurance 
on  certain  matters,  I  do  not  think  any  article  in  the  constitution 
would  be  worth  even  a  hundredth  part  of  what  such  an  assurance 
would  convey  to  the  public.  That  is  all  I  have  got  to  say  at  this 
stage;  and  I  thank  you. 

Mrs.  Subbwayan :  My  Lord  Chancellor,  I  thank  you  for  giving 
me  an  early  opportunity  to  speak  to  this  Committee.  I  do  not 
wish  to  take  up  much  of  the  valuable  time  of  this  Committee ;  I 
only  wish  to  make  a  few  general  remarks  on  some  of  the  important 
questions  with  which  this  Committee  will  have  to  deal.  I  should  like 
first  to  join  my  voice  in  the  general  expression  of  pleasure  at  meet- 
ing old  friends  and  renewing  old  ties.  I  think  my  Indian  col- 
leagues will  agree  with  me  that  we  of  the  Indian  Delegation  have 
come  back  to  England,  after  renewed  contact  with  our  people,  with 
a  determination  really  to  come  to  grips  with  the  difficult  problems 
that  lie  ahead  of  us.  It  was,  therefore,  very  reassuring  and 
encouraging  for  us  to  be  so  warmly  greeted  by  our  British  col- 
leagues on  Monday,  and  we  much  appreciated  the  kind  words  from 
you,  Lord  Chancellor,  from  the  Prime  Minister,  from  Lord  Read- 
ing, and  from  our  late  and  present  Secretaries  of  State. 

May  I  here  respectfully  say  that  we  do  realise  that  many 
changes  and  vicissitudes  have  taken  place  in  this  country  since  we 
last  met,  and  that  we  sincerely  sympathise  with  our  British  col- 
leagues in  the  difficult  times  through  which  they  are  passing.  But, 
though  Governments  have  changed,  I  think  our  Conference,  and 
this  Committee  in  particular,  may  congratulate  themselves  on 
retaining  the  very  valuable  services  of  our  Chairman,  under  whose 
leadership  so  rmich  was  accomplished  last  year.  I  think  this  is  a 
good  omen  of  success  for  this  Conference  and  Committee. 

Another  encouraging  feature  of  this  Committee  is  that  the 
Indian  Delegation  has  become  more  truly  representative.  The  pre- 
sence of  our  Mahatma  Gandhi  amongst  us  is  a  most  welcome  event 
and  one  of  the  highest  importance.  The  Congress  view  will  now 
be  represented  by  its  accredited  leader  and  one  who  is  most  fitted 
to  expound  its  aims  and  views.  The  Depressed  Classes,  labour 
,and  women  have  also  representation  at  this  Committee. 

Mav  I  here  say  a  word  of  thanks  to  the  late  Secretary  of  State 
who,  I  am  glad  to  see,  is  going  to  ,s:ive  the  benefit  of  his  help  and 
experience  to  this  Committee,  and  to  the  Prime  Minister,  for  giving 
women  representation  on  this  most  important  Committee,  the  work 
of  which  will  affect  every  Indian  home  and  every  one  of  India's  350 
million  inhabitants.  May  T  also.  Lord  Chancellor,  sav  that  I  trust, 
•as  an  amateur  and  as  one  with  comparatively  very  little  experience, 
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I  shall  at  all  times  have  the  indulgence  of  this-  Gefnmifctoto  which 
is  so  largely  composed  of  experts.  But  I  think  any  layman-  or 
woman  on  this  Committee  can  be  of  some  helj>  by  representing  lay 
opinion.  Though  technically  we  are  unskilled,  we  yet  held  very 
strong  views  as  to  the  principles  on  which  our  future  constitution 
should  be  formed,  and  I  should  like  to  make  just  a  few  remarks  on 
some  of  these  important  principles.  I  am  not  gsoing  into  detail,  nor 
will  I  attempt  to  deliver  an  ultimatum,  but  I  would  like  to  in.di* 
<jate  to  you  how  ray  mind  is  working. 

Federation  is,  of  course,  the  corner-stone  on  which  the  idea  of 
a  new  India  was  based  by  the  last  Conference.  I  am  full  of  hope 
that  a  real  federated  India  will  arise  out  of  our  deliberations.  I 
feel  that  a  real  federation  is  undoubtedly  the  quick  road  to  a  united 
India,  in  which  a  harmonious  and  uniform  national  and  cultural 
development  will  take  place.  I  think  the  contribution  of  Their 
Highnesses  to  a  scheme  for  achieving  this  great  national  ideal  at 
the  last  Conference  was  a  great  feature.  I  am  sure  we  all  appre^ 
<date  that  Their  Highnesses  are  prepared  voluntarily  to  relinquish 
some  of  their  powers  to  a  Federal  Government  to  attain  this  end, 
As  His  Highness  the  Maharaja  of  Bikaner  so  strikingly  said  at  the 
last  Meeting,  they  went  along  the  path  that  duty  and  other  con- 
siderations showed  them,  in  spite  of  the  difficulty  and  complexity 
of  their  task;  and  I  am  sure  they  will  do  the  same  till  a  proper 
scheme  is  formulated.  May  I  respectfully  tell  Their  Highnesses 
that  I  feel  they  will  reap  their  reward  when  a  united  and  prosper- 
ous India, ^  in  which  no  doubt  the  States  will  play  a  great  part, 
takes  her  rightful  place  rimonpr  the  great  nations  of  the  world. 

I  would  also  like  to  say  a  few  words  on  another  question,  which 
affects  women  in  particular;  I  mean  the  political  status  of  women 
in  the  new  India.  I  should  like  to  urge  on  this  Committee  the 
desirability  of  inserting  a  clause  in  the  new  constitution  for  India 
to  the  effect  that  sex  shall  be  no  barrier  to  citizen  rights  in  India. 
I  am  not  putting  forward  a  novel  idea.  In  most  modern  constitu- 
tions, like  those  of  the  Irish  Free  State,  Austria  and  Germany, 
such  provision  is  made.  I  would  especially  quote  Article  109  of 
the  German  Constitution,  which  states  that  men  and  women  have 
fundamentally  the  same  civic  rights  and  duties.  I  raised  this  ques- 
tion in  the  Minorities  sub-Committee  last  year,  but  I  should  like  to 
urge  it  before  this  Committee  also.  I  think  that  the  Committee 
will  realise  that  such  a  declaration  is  but  fair  and  just,  particularly 
in  view  of  the  important  position  that  women  are  coming  to 
occupy  in  India. 

I  shall  not  dilate  much  on  the  political  activities  of  our  women, 
because  they  are  well  known,  not  only  to  you  but  to  the  whole  world ; 
but  I  should  like  to  say  a  few  words  about  their  share  in  adminis- 
trative work  which,  like  all  kinds  of  silent  work,  is  not  so  widely 
known.  In  all  ranks  of  life  they  are  beginning  to  play  their  part. 
Among  the  ruling  families  I  oould  instance  Her  Highness  the 
"Maharanee  Regent  of  Travancore,  who  during  her  Kegency  has 
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proved  that  a  woman  can  be  a  good  statesman  and  an  able  adminis- 
trator; and  again,  Her  Highness  of  Sangli,  who  we  all  know  i» 
carrying  on  the  administration  of  the  Sangli  State  during  the 
absence  of  His  Highness  here  in  England.  I  would  like  respect- 
fully to  mention  also  the  name  of  Her  late  Highness  the  Begum  of 
Bhopal,  for  whom  we  have  great  reverence  and  admiration. 

In  lesser  walks  of  life,  also,  I  can  tell  you  from  personal  know- 
ledge of  my  own  Province,  and  by  repute  of  other  Provinces,  of  the 
remarkable  public  work  which  women  are  now  undertaking.  I 
can  assure  the  Committee  that  in  my  own  Province — and  I  am 
surd  my  colleagues  from  Madras  will  bear  me  out — it  is  quite  usual 
and  customary  now  to  have  honorary  women  magistrates  and 
women  on  public  bodies,  like  local  bodies  and  municipalities,  and 
of  course  on  educational  and  health  bodies.  Women  doctors  are 
quite  frequent  and  we  are  even  becoming  familiar  with  women 
lawyers. 

I  do  not  think  I  need  say  more  to  represent  to  this  Committee 
that  a  clause  to  the  effect  that  sex  shall  be  no  barrier  to  full  civic 
rights  should  be  embodied  in  our  future  constitution. 

Then  there  is  another  important  question  a/bout  which  I  should 
like  to  say  a  few  words.  Many  of  the  greatest  and  gravest  issues 
at  stake  at  this  Conference  are  to  be  thrashed  out  here,  and  the  Con- 
ference will  probably  stand  or  fall  by  the  measure  of  agreement 
which  can  be  reached  in  this  Committee.  Not  least  among  these 
issues  is  the  question  of  responsibility  at  the  Centre.  The  previous 
speakers  have  already  referred  to  it,  but  I  should  just  like  to  make 
a  few  general  remarks. 

I  myself  admitted,  on  the  last  day  of  the  last  Conference,  that 
in  the  Heport  that  was  presented  to  the  Conference  there  were  cer- 
tain features  which  caused  me  grave  disquietude.  I  referred  to  this 
in  my  speech,  when  I  said  I  did  not  believe  that  India  would  accept 
a  form  of  government  which,  while  conceding  the  large  principles 
of  responsible  self-^overnme^t  "nntm'ned  details  and  reservations 
whiJ!,  ,,^ultt  make  it  in' reality 'something  different  from  that.  At 
the  same  time  I  believe  that,  as  far  as  is  consistent  with  our  national 
aspirations,  we  should  try  to  meet  British  fears  and  anxieties.  I 
do  not  wish  to  go  into  details  now  in  this  general  discussion ;  but  I 
only  want  to  indicate  my  uneasiness,  and  also  to  say  that  six  months 
of  renewed  close  contact  with  public  opinion  in  India  has  strength- 
ened my  views.  I  am  still  more  confirmed  in  my  misgivings,  and1 
I  do  therefore  ask  my  British  colleagues  at  this  Conference  to  appre- 
ciate that  it  is  not  the  safeguards  and  the  reservations  that  will 
sustain  the  new  constitution,  but  the  over- whelming  force  of  a 
loyal  jhiblic  opinion. 

Personally,  I  cannot  believe  that  the  interests  of  Britain  and  of 
India — and  t  nm  speaking  in  the  widest  and  deepest  sense  of  the 
terms— are  incompatible.  You  told  us,  Lord  Chancellor,  at  our 
last  meeting  that  we  shall  never  achieve  our  ambition  unless  we 
understand  each  other  and  try  to  appreciate  each  other's  hopes  and 


23 

fears.  I  hope  that,  in  the  days  and  weeks  to  come,  the  British1  will 
seek  to  understand  the  depth  and  force  of  Indian  national  ideals 
and  that  we  Indians  will  seek  to  appreciate  British  fears  and  anxie- 
ties, and  that  in  the  end  perfect  understanding  will  cast  out  all 
fear  and  suspicion  and  we  shall  thus  achieve  agreement. 

Before  I  conclude,  may  I  touch  for  one  moment  on  that  most 
vexed  and  thorny  question,  the  communal  problem.  I  do  not  want 
to  say  much  about  it;  I  should  not  even  have  referred  to  it  if  it 
had  not  already  been  raised  in  this  Committee.  I  do  not  want  to 
say  much  about  it  as  it  is  really  a  matter  for  the  Minorities  Com- 
mittee, but  I  do  just  want  to  say  this.  I  sincerely  regret  that,  in 
spite  of  the  efforts  of  some  of  our  wisest  and  most  distinguished 
countrymen,  a  settlement  has  not  yet  been  readied.  I  do  not  want 
to  probe  present  fears  in  order  to  ascertain  whether  they  are  ill  or 
well  founded;  I  will  only  say  that  it  is  obvious  that  those  fears  do 
exist  now.  There  is  also  practical  unanimity  among  all  sections  of 
our  people  that  legitimate  fears  should  be  allayed.  I  earnestly 
hope,  therefore,  that  a  settlement  may  be  reached — one  that  may 
allay  present  fears  and  anxieties  and  yet  facilitate  a  fusion  of 
interests  and  sentiments  in  the  future.  I  hope  and  believe  that  in 
the  new  India  these  fears  will  rapidly  disappear  in  a  common  desire 
to  make  our  common  country  prosperous  and  contented  at  home, 
honoured  and  respected  abroad.  I  earnestly  hope  that  this  Confer- 
ence and  this  Committee  will  evolve  such  a  scheme  of  efficient 
national  government  for  India  as  may  give  confidence  and  security 
to  all  sections  and  classes  of  her  people,  together  with  the  hope 
that  full  national  unity  will  be  speedily  achieved. 

I  have  made  a  short  reference  to  some  of  the  most  difficult  pro- 
blems with  which  this  Committee  will  have  to  deal.  I  should  like 
to  conclude  bv  saying  that  I  personally  firmly  believe  that  a  peace- 
ful, honourable  and  final  solution  of  these  problems,  based  on 
reason,  does  exist;  but  it  has  to  be  earnestly  sought,  and  I  sincerely 
wish  that  this  Committee,  representing  as  it  does  all  sections  of 
opinion  in  both  our  countries,  and  under  Lord  Sankey's  able  and 
sympathetic  guidance,  will  find  that  solution. 

Mr.  Joshi:  I  am  grateful  to  the  Prime  Minister  for  giving  me 
an  opportunity  to  take  part  in  the  work  of  this  Committee,  and  I 
am  very  grateful  to  you,  Lord  Chancellor,  for  giving  me  this  oppor- 
tunity at  this  early  stage  to  place  on  record  some  of  my  views  on 
the  principles  of  the  constitution  which  should  be  adopted  for  India. 
I  am  speaking  in  this  Committee  not  as  a  constitutional  lawyer  nor 
as  a  constitutional  professor,  for  the  very  good  reason  that  I  am 
neither  the  one  nor  the  other.  But,  Lord  Chancellor,  I  am  speak- 
ing here  as  a  humble  representative  of  the  working  classes  of  India, 
and  I  shall  speak  with  that  amount  of  common  sense  with  which  I 
tun  endowed,  and  with  that  knowledge  of  the  mind  and  the  heart 
of  the  working  classes  of  my  country  that  I  have  acquired. 

At  the  outset  let  me  welcome  the  fact  that,  after  all,  we  are 
going  to  have  in  India  one  national  government  for  the  whole  of 
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India.  W#  welcome  the  formation  of  the  Federation.  We  wel- 
come the  proposal  that  the  Indian  States  are  to  join  in  the  constitu- 
tion of  all  India.  We  fully  appreciate  the  action  of  the  Princes 
gathered  round  this  table  in  showing  their  willingness  to  join  in  a 
common  constitution  for  the  whole  of  India.  We  fully  appreciate 
the  wisdom  with  which,  both  in  self-interest  and  out  of  patriotism r 
they  showed  willingness  to  join  in  framing  a  common  constitution. 
Let  me  assure  Their  Highnesses  who  are  gathered  here  that  we  have 
no  desire  to  dictate  to  them  as  to  what  administration  they  should 
have  for  their  internal  affairs.  If  we  refer  to  some  matters  which 
they  may  consider  as  interference  it  is  due  to  the  fact  that,  just  as 
they  themselves  made  it  quite  clear  that  they  would  like  to  federate 
with  self-governing  British  India,  so  we  too  many  desire  to  federate 
with  self-governing  British  India,  so  we  too  may  desire  to  federate 
therefore,  that  we  have  absolutely  no  desire  to  interfere  with  their 
internal  affairs;  and  I  would  appeal  to  them  not  to  misunderstand 
us  but  to  appreciate  the  point  of  view  which  we  propose  to  place 
before  this  Committee. 

Let  me  also  say  that  when  we  begin  to  frame  a  con- 
stitution— a  joint  constitution  for  British  India  and  for  Indian 
India — let  us  start  with  full  mutual  confidence.  Let  us  not  say 
at  the  outset  that  we  shall  start  with  only  a  limited  confidence 
and  leave  it  to  time  for  the  development  of  fuller  confidence. 
I  believe,  Sir,  that  if  we  ourselves  feel  to-day  that  we  connot 
place  the  fullest  confidence  in  each  other,  we  shall  not 
succeed  in  framing1  a  constitution  which  will  be  acceptable  to  Jill 
sides.  I  therefore  appeal  to  all  here  to  start  out  work  with  the 
fullest  mutual  confidence. 

Sir,  if  during  the  course  of  discussion  in  this  Committee,  some 
members  feel  that  certain  members  are  impatient,  let  me  assure 
them  of  one  thing,  that  our  impatience  is  born  of  one  desire ;  and 
that  desire  is  that,  when  we  start  our  new  constitution,  for  some 
years  to  come  we  should  have  the  fullest  opportunity  for  construc- 
tive work  for  the  people  of  India.  Some  or  us  believe  more  in  con- 
structive work  than  in  anything  else.  We  therefore  feel  that,  when 
we  are  framing  a  constitution,  we  should  not  start  with  the  idea 
that  an  agitation  will  take  place  and  developments  arise  and  that 
things  which  we  do  not  get  to-day  may  be  obtained  in  a  few  years' 
time.  I  believe,  Sir,  that  that  is  a  wrong  method  of  proceeding. 
When  we  are  framing  a  constitution  let  us  frame  a  constitution 
which  will  not  require  $reat  agitation  within  a  very  short  time. 
Let  us  pet  some  breathing*  space  to  do  constructive  work  which 
many  of  us  want  to  do  for  the  people  of  our  country. 

Tf  we  want  a  real  national  government  for  all  India,  I  feel  that 
tkat  national  porernment  should  be  the  sovereign  or  the  supreme 
authority  in  the  land.  I  do  not  think  it  will  be  for  the  pood  of 
India  if  all  the  constituent  elements  claim  to  be  the  sovereign  or 
the  supreme  authority  in  the  land  and  only  show  a  desire  to  make 
cause  for  a  limited  purpose.  I  believe  that,  if  India  is  to 
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-derive  good  from  a  national  constitution,  those  who  form  the  con* 
stituent  parts  of  that  India  should  regard  the  federal  or  the  national 
government  as  the  sovereign  or  the  supreme  authority. 

I  also  feel  that,  if  we  are  to  have  a  real  national  or  federal  gov- 
ernment, we  must  have  a  common  citizenship.  To  me  a  federal 
government  or  a  national  government  for  the  whole  of  India  with* 
out  a  common  citizenship,  or  with  different  citizenships,  is  not 
thinkable.  I  therefore  feel  that,  if  we  are  poing  to  frame  a  con- 
stitution for  the  whole  of  India,  that  constitution  should  provide 
that  there  shall  be  a  common  citizenship — a  common  Indian  citizen- 
ship for  the  whole  country.  I  need  not,  at  this  stage,  mention  what 
will  constitute  a  common  citizenship.  I  may  say  that  common 
citizenship  ordinarily  will  be  constituted  by  people  living  under  a 
common  law,  by  people  who  can  go  from  one  part  of  the  country  to 
another  without  losing  their  citizenship. 

Sir,  at  this  stage  I  do  not  wish  to  go  into  the  details  of  the  con- 
stitution, but  let  me  say  a  few  words  on  the  main  principles.  With 
real  federation  there  must  be  a  desire  on  the  part  of  the  constituent 
parts  to  surrender  not  as  little  as  they  dare  but  as  much  as  they 
can  to  the  central  authority.  If  we  start  with  this  principle,  I  feel 
that  the  distinction  which  is  made  between  Central  and  Federal 
subjects  will  be  found  to  be  unnecessary.  I  feel  that  subjects 
which  are  regarded  as  beinp  suitable  by  their  very  natiire  to  be 
Central  should  all  be  Federal,  because  after  a  good  deal  of  experi- 
ence and  discussion  it  has  been  found  that  these  subjects  cannot  be 
Provincial;  nnd  if  they  cannot  be  Provincial,  in  my  humble  judg- 
ment they  should  all  be  Federal  if  we  are  going  to  have  a  real 
Federation  for  the  whole  country. 

Without  going  into  the  detailed  list  of  Federal  subjects,  I  would 
suggest  here  that,  out  of  the  subjects  which  are  not  yet  made  Fede- 
ral, I  should  mention  the  criminal  law.  A  federation  without  a 
common  criminal  law,  in  my  judgment,  will  not  be  a  real  feder- 
ation. 

Coming  to  the  subject  in  which  I  am  especially  interested,  it  is 
also  necessary  for  me  to  state  that  I  feel  that  a  federation  which 
will  not  be  able  to  legislate  on  labour  matters  will  be  a  federation 
in  which  the  working  classes  of  the  country  cannot  be  expected  to 
be  much  interested.  Similarly,  we  would  like,  from  the  point  of 
view  of  the  working  classes,  that  the  federation  should  be  in  a  posi- 
tion to  consider  the  ratification  of  international  conventions  on 
labour  subjects. 

The  second  point  upon  which  I  would  touch  at  this  stage  as 
regards  the  federation  is  that  we  are  anxious,  when  framing  a  con- 
stitution for  the  federation  and  for  a  national  government,  that 
that  constitution  should  be  as  democratic  as  we  can  make  it.  The 
constitution  should  represent  the  will  of  the  common  people  of  the 
country.  For  this  purpose  we  would  like  the  legislative  organisa- 
tion to  be  fully  elected.  I  again  assure  Their  Highnesses  on  tnis 
point  that  we  have  no  desire  to  dictate  to  them  what  form  of  admin- 
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not  misunderstand  us  if  we  expect  that  the  responsible  government 
in  India  should  not  be  watered  down  by  the  lack  of  responsible 
government  within  the  territories  of  the  Princes.  We  would  like 
that  the  executive  government  should  be  thoroughly  and  fully  res- 
ponsible only  to  the  popular  legislative  body.  We  would  also  like 
that  the  financial  responsibility  should  be  the  sole  concern  of  the 
popular  Chamber. 

There  is  one  point  which  I  should  mention  at  this  stage,  because 
I  feel  it  is  necessary  that  our  attitude  on  the  main  points  should  be 
made  clear,  and  that  point  is  the  claim  made  by  Their  Highnesses 
for  weighted  representation  in  the  legislative  bodies.  I  feel  that 
it  is  difficult  for  any  one  unit  of  a  federation  to  give  weightage  to 
any  others.  The  federation  is  going  to  be  formed  by  various  units 
that  are  willing  to  federate.  It  is  not  a  federation  of  British  India 
with  Indian  States — two  parts  organised  fully  into  their  separate 
organisations.  It  is  a  federation  of  many  federating  units.  I  do 
not  wish  to  speak  at  length  on  this  point,  but  I  thought  it  was  neces- 
sary that  my  attitude  on  this  question  should  be  made  clear  at 
the  very  start. 

I  do  not  wish,  Lord  Chancellor,  to  speak  on  other  points,  at  this 
stage,  which  are  contained  in  the  Report  of  the  Federal  Structure 
sub-Committee.  I  fully  share  the  views  of  Sir  Tej  Bahadur  Sapru 
and  Mr.  V.  S.  Srinivasa  Sastri  on  many  points  which  are  contained 
in  the  Report.  In  conclusion,  I  am  very  thankful  to  you  for  giving, 
me  this  opportunity  of  speaking. 

//.//.  The  Maharaja  oj  Keica :  My  Lord  Chancellor  and  Gen  tie- 
men,  As  a  new  member  of  the  Federal  Structure  Committee,  I 
should  like  to  join  my  other  colleagues  in  thanking  you  for  the  wel- 
come you  have  extended  to  those  of  us  who  for  the  first  time  have 
had  the  privilege  of  being  called  upon  to  serve  on  the  Federal  Struc- 
ture Committee. 

I  am  sure  it  will  be  within  the  recollection  of  all  those  gentle- 
men who  gathered  round  this  table  some  eight  months  ago,  that 
even  though  different  interpretations  may  have  been  given  to  my 
previous  two  speeches,  I  said  nothing  more  and  nothing  less  than 
this,  that  we  should  proceed  with  due  caution  and  sound  convic- 
tion. The  one  point,  however,  upon  which  I  laid  stress  in  the  same 
speech  was  that  the  relations  of  the  States  with  the  Crown  are  in- 
dividual; and  I  venture  to  repeat  this  statement  now  because  on 
this  basic  principle  my  views  remain  unchanged.  Since  my  return 
to  India  lakst  February  I  have  had  the  privilege  of  discussing  the 
future  constitutional  problems  with  my  brother  Princes  and  emin- 
ent politicians  of  British  India,  and  I  have  been  assured  on  many 
occasions  that  my  friends  of  British  India  do  appreciate  that  our 
good  will  towards  them  and  our  firm  resolve  to  serve  our  Mother- 
land are  facts  beyond  doubt.  I  have  also  been  assured  that  our 
friends  in  British  India  do  fully  recognise  the  sanctity  of  Treaties 
and  of  our  sovereignty.  No  one  is  more  anxious  than  myseir 
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to  see  all  our  difficulties  solved.  To  restore  peace  and  happiness, 
to  India  in  such  a  way  that  all  the  interests  are  duly  safeguarded 
is  the  aim  of  us  all.  And,  notwithstanding  the  many  difficulties 
which  confront  us  I  feel  sure  that  on  this  main  issue,  the  advance- 
ment of  India,  we  are  all  in  accord.  The  spirit  of  compromise  and 
mutual  trust  is,  I  feel  sure,  a  very  real  necessity  in  order  to  hring 
our  deliberations  to  a  happy  and  lasting  conclusion. 

I  feel  that  the  responsibility  of  representing  the  conservative 
point  of  view  among  the  States,  which  has  fallen  upon  me,  is  a 
delicate  one,  and  I  should  like  to  say  a  few  more  words  before  I 
<>lose.  We  all  realise  full  well  the  difficulties  of  one  another,  and 
we  should  therefore  strive  hard  to  evolve  a  constitution  which  will 
not  only  be  impressive  to  look  at  but  will  also  be  practical,  work- 
able, and,  above  all,  acceptable  to  all  concerned.  I  trust  with 
your  valued  assistance,  My  Lord  Chancellor,  we  shall  reach  a  con- 
clusion that  will  not  only  bring  peace  and  prosperity  to  India,  but 
will  be  a  tower  of  strength  to  the  great  Commonwealth  of  Nations 
over  which  our  beloved  King-Emperor  reigns. 

Sir  Provash  Chunder  Mitter :  Sir,  As  a  new  member  of  the 
Federal  Structure  Committee  I  am  thankful  to  you  for  giving  me 
this  opportunity  of  expressing  my  views  with  regard  to  the  deli- 
berations of  this  Committee  in  session.  I  may  begin  by  saying 
that  I  do  not  propose  to  take  up  much  of  the  time  of  this  Commit- 
tee, but  I  desire  to  make  a  few  general  observations  on  the  picture 
as  it  emerges  from  the  Report  last  year.  Then  I  desire  to  draw 
the  attention  of  my  fellow  members  to  certain  points  to  which,  in 
my  humble  judgment,  we  should  give  pointed  attention. 

I  believe,  Sir,  we  should  approach  the  question  of  federation 
from  one  point  and  one  point  only,  namely,  what  is  most  conducive 
to  the  peace  and  happiness  of  India,  and  how  to  attain  that  very 
great  object  by  methods  of  persuasion  and  peaceful  discussion 
rather  than  by  direct  methods;  or,  in  other  words,  by  constitutional 
evolution  rather  than  by  strife  in  the  physical  sense  between  the 
citizens  of  that  great  country  which  I  have  the  honour  and  privi- 
lege to  represent  to-day  and  the  citizens  of  your  country.  Ap- 
proaching the  question  from  that  broad  aspect,  I  may  at  once  say 
that  I  feel  attracted  by  the  kind  of  federation  that  was  suggested 
during  the  last  Session — not  that  I  do  not  find  anomalies  and  diffi- 
culties; not  that  I  say  that  the  broad  outlines  of  the  scheme  that 
was  suggested  (and  they  are  only  broad  outlines)  are  free  from 
many  difficulties  and  anomalies;  but  I  hope  and  trust  that  the 
members  of  all  the  Delegations  to  this  Committee,  British  and 
Indian,  will  strive  to  attain  what  you,  Sir,  suggested  last  Monday 
— unanimity.  And,  in  my  humble  judgment,  the  coping  stone  of 
that  unanimity  should  be  the  interest  of  India  first,  and,  next  to 
the  interest  of  India,  the  interest  of  Great  Britain  as  the  head  of 
ihe  federation  of  the  British  Commonwealth  of  Tfations  which 
mnany  Indians  are  anxious  to  join  as  an  equal  partner. 
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Beyond  giving  this  general  approval  I  desire  to  reserve  my 
opinion  en  all  questions  of  detail  because  some  of  these  questions 
of  detail  are  of  paramount  importance.  I  will  next  proceed  to 
mention  some  points  that  strike  me  as  being  matters  requiring 
special  consideration. 

The  first  point  to  which  I  would  like  to  draw  the  attention    of 
this  Committee  is  this.     It  was  suggested  that  the  Ministry  con- 
stituting the  Federal  Executive  will  be  removable  on  a  vote  of  two- 
thirds  passed  by  the  Joint  Session  of  both  Houses.     It  will  be 
necessary  to  come  to  definite  conclusions  as  to  what  the  position 
will  be  if  the  Budget  is  thrown  out  by  a  bare  majority,  or  if  the 
Ministry  fail  to  pass  an  essential  measure  because  of  the  vote  of  a 
bare  majority,  although  the  critics  of  the  Ministry  may  not  be  able 
to  obtain  a  two-thirds  majority  of  both  Houses.     As  regards  the 
Budget,  it  was  suggested,  amongst  others  I  think,  by  my  esteemed 
friend  Sir  Tej  Bahadur  Sapru,  who  did  so  much  to  bring  about  a 
new  picture  last  session,  that  we  may  follow  the  Japanese  Consti- 
tution, namely,  that  the  previous  year's  Budget  will  be  automati- 
cally restored.     That  may  serve  our  purposes  in  a  good'  many  cases; 
bjat  even  then  difficulties  may  arise,  (because  the  sum  voted  in  the 
previous  year  on  occasions  may  not  be  sufficient  for  the  essential 
deuwmds  of  the  administration.     As  regards  failure  to  pass  an  e$sen- 
tial  measure,  the  procedure  of  the  Japanese  Constitution  does  not 
help  us.     If  the  Executive  composing  the  Ministry  be  removable  by 
a  two-thirds  majority  of  both  Houses,  and  if  they  are  unable  to  pas& 
an  essential  measure,  it  is  not  difficult  to  perceive  that  some  very 
anomalous  positions  may  arise.     "Whatever  may  be  the  conclusion 
at  which  you  ultimately  arrive,   this  point  requires  very  careful 
consideration,  because  we  must  have  a  constitution  which  will  work 
even  under  difficulties. 

Another  point  which  I  think  we  may  well  discuss  is  the  posi- 
tion of  the  Ministry  with  regard  to  subjects,  on  the  one  hand,  which 
are  predominantly  British  Indian,  and,  on  the  other  hand,  with 
regard  to  subjects  in  whkh  the  Indian  States  may  take  a  pre- 
dominant interest.  It  has  been  suggested  that  the  representatives 
of  the  Indian  States  would  not  ordinarily  take  part  in  discussing 
and  voting  on  British  Indian  subjects,  and,  similarly,  presumably, 
the  representatives  of  British  India  should  adopt  the  same  attitude 
with  regard  to  subjects  which  predominantly  affect  the  Indian 
States.  On  the  question  of  a  motion  of  no-confidence,  however, 
both  sides,  I  assume,  have  to  discuss  and  take  part  in  the  voting. 
I  do  not  think  I  am  called  upon  to  develop  the  point  further  at  this 
stage,  but  one  can  well  understand  the  implications  of  the  point 
mentioned.  That  point  also  we  have  to  consider,  and  as  to  it  we 
have  to  come  to  a  workable  decision. 

I  find,  Sir,  fr&m  the  heads  of  discussion  that  were  referred  to 
tfee  *ub-CoB*roittee  las*  Session  that  the  question  of  the  distribution 
of  *te  financial  resources  between  the  Federal  and  the  Provincial 
Goverrments  did  not  directly  arise.  I  am  glad  to  note  that  it  is 


sought  to  remedy  this  omission.  In  this  connection  I  would 
like  to  stress  the  importance  of  leaving  sufficient  resources  to  the 
Provincial  Governments.  The  Federal  Government  no  doubt  should 
have  adequate  financial  resources  for  the  due  discharge  of  the  res- 
ponsibilities cyst  upon  it;  but,  subject  to  that  condition,  every 
effort  should  be  made  to  improve  the  finances  and  resources  of  the 
Provincial  Governments.  The  position,  Sir,  in  this  connection,  of 
Income-tax  as  a  source  of  revenue  to  the  Federal  Government  has 
an  important  bearing.  I  am  glad  to  note  that  you,  Sir,  pointed 
out  at  page  30  of  the  Report  that  your  provisional  opinion  was  that 
Income-tax  in  a  federated  India  should  become  provincialised  and 
should  not  be  used  for  financing  the  administration  of  the  Federal 
Departments.  It  has  been  pointed  out  in  the  Simon  Commission's 
Report  that  the  average  income  of  an  Indian  citizen  is  only  about 
£6  a  year,  whereas  the  average  income  of  a  citizen  of  this  country 
is  £100  a  year.  Many  students  of  Indian  economics  are  of  opinion 
that  the  average  income  of  an  Indian  citizen  is  much  less  than  £8 
a  year;  but  even  if  the  average  income  be  £6,  what  must  be  the 
income  of  90  per  cent,  of  tlie  population  who  are  admittedly  very, 
very  poor  indeed?  You  in  this  country,  with  your  problems  of  un- 
employment and  allowing  your  masses  a  reasonable  standard  of 
living,  ought  to  realise  what  it  must  mean  to  men  who  have  to 
exist — I  do  not  say  live — on  say  £2  or  £8  a  year.  In  this  connec- 
tion, Sir,  I  hope  the  members  of  this  Committee  will  bear  in  mind 
the  importance  of  setting  free  as  much  of  the  Income-tax  as  pos- 
sible for  improving  the  human  unit  in  that  part  of  the  world — 
India — which  I  can  call  my  home.  If  we  desire  to  approach  this 
question  from  a  statesmanlike  point  of  view,  we  have  to  come  to 
the  conclusion — there  is  no  escape  from  the  conclusion — that  these 
Provincial  Governments  which  will  be  charged  with  improving  the 
human  unit  in  the  Indian  nation  should  have  more  money  than 
it  has  been  possible  for  them  ,to  have  tin  the  past. 

The  Simon  Commission's  'Report  has  further  pointed  out  that 
whereas  the  expenditure  on  education  in  this  country  is  £2  16*.  Od. 
per  head,  it  is  only  9d.  per  head  in  my  unfortunate  country.  The 
expenditure  on  sanitation,  agriculture,  and  cottage  industries  is 
even  far  less.  With  'better  resources,  the  Provincial  Governments 
will  be  in  a  position  to  improve  the  material,  the  intellectual  and 
the  moral  condition  of  the  masses  and  truly  lay  the  foundation  of 
a  National  Government  in  a  country  like  ours,  predominantly  .agri- 
cultural and  poor.  That  is  a  problem  which  you  must  always  bear 
in  .mind. 

I  desire  next  to  draw  attention  to  the  question  of  setting  up  a 
Sn>pE€fl»e>Court.  If  the  >Supreme  Court  be  set  up,  should  its  powers 
aad  functions  -be  limited  to  questions  arising  out  of  constitutional 
disputes  only,  or  should  it  also  have  power  to  deal  with  appeals  in 
tike  ordinary  civil  aoid  criminal  cases  P  In  that  connection  the  ques- 
tion will  naturally  arise  as  to  whether  the  Judicial  Committee  here* 
should  retain  its  present  jurisdiction  or  not.  I  ex/press  no  opinion- 
Mi  $us  Atage  on  that  poiirt.  I  know  that  no  final  conclusion 
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teen  reached  as  to  whether  there  should  be  a  general  provision  in 
the  proposed  Act  for  the  amendment  of  the  constitution.  If  there 
is  to  be  one,  the  question  arises  as  to  what  should  be  the  broad  out- 
lines of  such  a  provision :  should  we  follow  the  precedent  of  Aus- 
tralia and  South  Africa,  or  should  we  follow  that  of  Canada  and 
omit  to  have  a  specific  provision  ?  Here,  too,  I  do  not  propose  to 
express  an  opinion  at  this  stage. 

Lastly,  there  seem  to  be  two  points  which  require  careful  atten- 
tion, namely  the  question  of  residuary  powers  and  also  the  pro- 
vision, if  any,  about  overriding  powers.  The  last-mentioned  point 
at  once  raises  the  difficult  question  of  a  possible  conflict  between 
real  autonomy  in  the  Provinces  and  the  powers  of  the  Federal 
Legislature  and  Executive. 

I  will  conclude  these  observations  by  expressing  the  hope  that 
the  discussions  of  our  Committee  will  be  fruitful  in  results.  If, 
unfortunately,  we  fail,  the  consequences  will  be  disastrous  not  only 
to  my  country  but  to  the  world  at  large.  But  should  we  fail?  We 
have  here  with  us  a  great  leader  who  even  his  most  adverse  critics 
must  admit  can  sway  a  larger  number  of  human  beings  than  any 
other  leader  in  the  world's  history  has  ever  swayed.  We  have 
at  present  in  this  country  a  National  Government,  actuated  by  the 
high  and  noble  idea  of  serving  the  Nation  before  Party.  Tinder 
these  circumstances  I  hope  and  trust  that,  with  God's  help,  we 
shall  succeed.  We  nuist  succeed! 

(The  Committee  adjourned  at  1  p.m.  and  resumed  at  2-30  p.m.) 

Mr.  Za/rullah  Khan:  Lord  Chancellor,  I  am  deeply  grateful 
to  you  for  having  accorded  to  me  this  early  opportunity  of  submit- 
ting to  you  and  to  the  Committee  a  few  observations  on  the  work 
which  the  Committee  succeeded  in  accomplishing  during  its  sit- 
tings in  the  last  Session.  May  I,  My  Lord,  .give  here  expression 
to  my  deep  sense  of  admiration  for  the  uniform  ability,  courtesy, 
patience  and  tact  which  Tour  Lordship  has,  throughout  the  pro- 
ceedings of  the  Federal  Structure  Committee,  shown  and  extended 
towards  the  members  of  the  Committee,  and  which  were  so  largely 
responsible  for  the  harmonious  and  successful  working  of  the  Com- 
mittee in  its  last  Session,  and  to  which  every  page  of  the  printed 
report  of  the  proceedings  bears  such  eloquent  testimony. 

May  I  also  be  permitted,  My  Lord,  to  express  my  sense  of  grati- 
fication that  it  has  been  found  possible  so  to  enlarge  the  scope  of 
the  Conference,  as  well  as  of  this  Committee,  as  to  include  within 
its  membership  the  representatives  of  interests  that  were  either  not 
represented  at  all  in  the  Conference  previously  or  not  adequately 
represented.  And,  in  this  connection,  may  I  give  particular  expres- 
sion to  our  satisfaction  and  pleasure  in  finding  in  our  midst  this 
morning  Mr.  Gandhi,  the  representative  of  the  largest  and  the  best 
organised  political  association  of  India.  Whatever  differences  one 
may  have  with  Mr.  Gandhi — and  be  it  remembered  that  it  is  of  the 
-very  essence  of  democracy  that  there  should  be  differences — there 


is  nobody  here  or  elsewhere  who  would  be  disposed  to  deny 
Mr.  Gandhi's  claim  (not  that  he  makes  it),  or  to  be  little  it,  that 
he  has  rendered  inestimable  services  to  his  country  and  to  his  com- 
munity during  the  last  two  decades  or  so.  One  feels  therefore  that 
the  circle  of  the  Round  Table  is  now  complete,  and  that  we  may 
go  forward  toward  the  conclusion  of  our  task  without  any  mis- 
giving that  the  vast  and  noble  edifice  that  we  hope  to  be  able  to 
raise  as  the  result  of  our  labours  here  shall  not  afford  adequate 
shelter  to  all  the  various  interests  and  all  the  teeming  millions  of 
India. 

My  Lord,  I  do  not  propose  to  make  a  general  speech  with  regard 
to  the  various  principles  involved  in  the  framing  of  a  constitution, 
more  particularly  a  constitution  for  a  country  like  India.  I  desire, 
with  your  permission,  to  confine  myself  to  submitting  certain  obser- 
vations with  reference  to  the  matters  actually  dealt  with  in  the  two 
Reports  of  the  Federal  Structure  sub-Committee,  in  which  are 
embodied  the  conclusions  arrived  at  by  the  sub-Committee  during 
its  sittings  in  the  last  Session.  Happily,  for  what  I  have  got  to 
say  I  shall  be  able  to  find  for  the  greater  part  of  those  observations, 
not  only  the  material  but  also  the  language  that  I  wish  to  employ, 
within  the  body  of  those  Reports.  This  may  involve  a  certain 
amount  of  reference  to,  and  perhaps  a  little  repetition  of,  the  con- 
tents of  the  Reports.  But  having  regard  to  the  fact  that  I  had  not 
the  honour  to  take  part  in  the  discussions  of  this  Committee  in  its 
last  Session,  I  am  sure  you  and  my  fellow  members  of  this  Com- 
mittee will  bear  with  me  and  will  extend  to  me  the  indulgence  of 
listening  to  those  repetitions. 

Before  I  go  on  to  submit  my  observations,  I  wish  to  stress  some 
of  the  reservations  which  are  already  contained  in  those  Reports. 
I  agree  entirely  with  the  view  that,  in  devising  the  details  of  the 
constitution  of  India,  India's  own  practical  needs  and  conditions 
must  be  the  governing  factors,  and  that  no  constitution,  however 
theoretically  perfect  and  however  closely  modelled  upon  precedents 
adopted  elsewhere,  is  likely  to  survive  the  tests  of  experience,  unless 
it  conforms  to  the  needs  indigenous  to  the  country  which  adopts  it, 
and  unless  it  is  capable  of  modification  as  the  character  of  those 
needs  changes  in  the  working  of  the  constitution. 

I  may  also,  before  I  go  on  to  submit  my  observations,  claim  the 
right  claimed  by  other  members  of  this  Committee  that,  whatever 
I  may  submit  this  afternoon  or  during  the  subsequent  course  of 
discussions  in  this  Committee,  when  I  come  to  consider  the  com- 
plete proposals  for  the  Federal  Constitution  I  shall  he  at  liberty 
to  modify  or  change  any  provisional  assent  that  I  might  in  the 
earlier  stages  have  given,  and  I  shall  have  the  right  of  modifying 
my  opinion  before  the  final  picture  is  completed. 

I  wish  olso  to  emphasise  more  particularly  the  reservations  with 
regard  to  the  communal  question  to  which  expression  was  given 
in  the  sittings  of  the  Committee  last  Session  and  has  been  given 
this  morning.  I  associate  myself  with  what  was  said  by  Sir 
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3f  uhainmad  Shafi  and  Mr.  Jinnah  during  the  first  sittings  of  this 
'Committee;  and  I  wish  to  make  it  clear  that,  as  far  as  L  am  con- 
cerned, I  cannot  consent  finally  to  frame  any  constitution  unless 
the  Hindu-Muslim  question  is  settled,  and  that,  in  my  opinion, 
too,  as  Mr.  Jinnah  said,  no  constitution  would  work  unless  it 
•embodied  provisions  which  would  give  a  sense  of  security  to  the 
Muslims  and  other  minorities.  To  this  I  wish  to  add,  in  the  words 
of  the  last  paragraph  of  the  Report  of  the  Minorities  sub-Commit- 
tee, paragraph  18,  that  Muslims  could  not  consent  to  any  self- 
governing  constitution  for  India  unless  their  demands  were  met  in 
a  reasonable  manner. 

Subject  to  these  reservations,   I  might  proceed  now  to  make 

those  observations,  the  greater  part  of  which  will  be  in  the  nature 

>of  expressing  a  clear  agreement  or  disagreement  with  the  main 

•  conclusions  arrived  at  during  the  earlier  sittings  of  this  Committee; 

,and,  with  regard  to  matters  as  to  which  I  have  no  definite  opinion 

to  offer,  I  shall  reserve  my  opinion  just  as  much  as  I  reserve  it 

naturally    on    questions    to    which    discussion    has    not    yet  been 

directed. 

I  am  in  general  agreement  with  the  ideal  that  this  Committee 
has  laid  down  with  regard  to  the  future  constitution  of  India,  that 
is  to  say,  the  ideal  of  federation.  I  am  also  in  general  agreement 
that  the  component  elements  of  this  Federation  shall,  on  the  one 
hand,  be  the  federating  Provinces  of  British  India,  and,  on  the 
'Other  hand,  such  Indian  States  or  groups  of  States  as  may  enter 
the  Federation.  I  am  compelled  also  by  circumstances  to  agree  to 
what  is  said  in  the  fourth  paragraph  of  the  Interim  Report,  that, 
so  far  as  British  India  is  concerned,  the  federating  organisation 
will  be  neither  the  Government  of  British  India  as  it  exists  at  pre* 
sent  nor  autonomous  Provinces  released  from  the  Central  tie;  but 
I  do  wish  to  give  expression  to  the  hope  that,  as  time  passes,  the 
Federal  tie  will  take  the  place  of  the  Central  tie.  With  regard 
to  the  matter  referred  to  in  paragraph  6  of  the  Interim  Report, 
one,  of  course,  notes  the  unanimity  of  Their  Highnesses  that,  in 
their  opinion,  the  method  foy  which  the  States'  representatives 
should  be  chosen  will  be  a  matter  for  the  States  themselves.  I 
express  on  this  no  final  opinion  at  present,  although  one  would 
have  imagined  that  the  method  by  which  representatives  shall  be 
chosen  for  the  Federal  Legislature  was  a  question  with  which  pre- 
eminently those  were  concerned  to  whom  has  been  entrusted  the 
task  of  devising  the  Federal  constitution.  But  I  wish  to  draw 
attention  in  this  connection  to  the  fact  that,  whereas  here  the  vieW 
has  been  expressed  that  this  shall  be  a  matter  for  the  States  them- 
selves, in  paragraph  26  of  the  Second  Report  there  is  an  implica- 
tion that  that  method  shall  be  nomination  by  Their  Highnesses 
cthemselves,  inasmuch  as  it  says: 

"  And  the  sub-Committee  have  no  doubt  that  the  Rulers 
of  the  Indian  States,  in  selecting  their  representatives,  witt 
.ensure  that  they  are  persons  of  similar  standing  ". 
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JLs  I  have  said  before,  on  this  question  I  at  present  express  no  final 
opinion. 

With  regard  generally  to  the  question  of  federation  between 
British  Provinces  and  InSian  States,  I  have  at  present  this  obser- 
vation to  offer.  We  are  all  aware  that  in  the  Schedules  and 
Appendices  annexed  to  these  two  Reports  there  are  certain  sub- 
jects which  have  been  described  as  Federal  and  there  are  certain 
subjects  that  have  been  described  as  Central.  In  one  of  the  Sche- 
dules there  are  suggestions  as  to  which  of  the  Central  subjects 
should  immediately  foe  provincialised.  Mr.  Joshi,  I  believe,  has 
given  expression  to  the  view  that,  in  course  of  time,  he  hopes  to 
see  all  Central  subjects  federalised,  inasmuch  as  experience  has 
shown  that  all  those  subjects  that  are  at  present  Central  cannot  be 
provincialised.  With  all  respect  to  Mr.  Joshi,  I  am  not  willing 
to  accept  that  statement.  I  too  express  the  hope  that  in  course  of 
time  there  shall  disappear  that  category  of  subjects  which  is  des- 
cribed as  Central,  and  that  it  shall  disappear  because  some  of  the 
subjects  have  been  federalised  and  the  residuum  have  been  pro- 
vincialised. Here  I  feel  a  certain  amount  of  difficulty,  and  the 
difficulty  is  this.  With  regard  to  some  of  these  subjects,  after  a 
perusal  of  the  printed  report  of  the  proceedings  of  this  Committee 
I  feel  that  Their  Highnesses  are  not  in  any  eventuality  likely  to 
agree  to  the  administration  of  these  subjects  being  federalised;  and, 
if  that  is  not  clone,  then  it  follows  that,  unless  that  part  of  Central 
subjects  is  provincialised,  we  shall  for  ever  have  these  three  cate- 
gories of  Federal,  Central  and  Provincial  subjects,  which  I  cannot 
oreadily  accept  as  a  permanent  arrangement. 

Coming  to  the  Second  Report  and  to  the  most  important  part 
of  that  Report,  whirh  is  likely  to  engage  the  attention  of  this 
Committee  for  a  considerable  time,  I  accept  generally  the  principle 
of  responsibility  of  the  Executive  laid  down  in  paragraph  8,  as 
well  as  generally  the  definition  of  that  responsibility  laid  down 
in  paragraph  10;  hut  I  cannot  in  its  entirety  accept  the  method 
of  providing  for  this  responsibility  laid  down  in  paragraph  9.  In 
this  connection  I  would  venture  very  respectfully  to  associate  my- 
self with  the  observations  attributed  to  Lord  Peel  and  Sir  Samuel 
Hoare,  contained  in  paragraph  2  of  the  Report.  I  am  unconvinced 
ihat  the  kind  of  Executive  envisaged  in  this  Report  can  be  success- 
fully adapted  to  the  special  conditions  of  an  all -India  Federation. 
I  therefore  desire  to  see  further  explored  methods  for  increasing 
Indian  control  over  the  Federal  Government  that  are  better  suited 
to  all-India  needs  than  those  founded  upon  British  precedents  alone. 
Although  it  is  not  my  desire  to  adduce  arguments  to-day  in  support 
of  the  views  that  I  am  expressing,  I  might  make  reference  to  the 
fact  that  it  is  visualised  that  the  Central  Indian  Cabinet  shall 
have  among  its  members  representatives  of  the  States  as  well  as 
one  or  more  Muslim  member  or  members.  That  being  so,  I  cannot 
see  how  this  doctrine  of  the  method  of  enforcing  responsibility 
of  the  Executive  to  the  Legislature  upon  the  British  model  could 
.be  carried  to  its  logical  limit.  As  my  friend  and  colleague  Dr, 
R.T.C. — i.  D 
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satisfaction  at  seeing  here  two  of  our  distinguished  citizens. 
Mahatma  Gandhi  and  my  old  esteemed  and  respected  friend  Pandit 
Madan  Mohan  Malaviya,  co-operating  in  the  deliberations  of  this 
Conference.  I  feel  certain  that  Mahatma  Gandhi's  presence  will 
enable  us  to  come  to  some  agreement,  and  I  feel  convinced  that 
the  strongest  political  party  in  India  will  have  no  occasion  here- 
after, even  if  the  Mahatma  is  not  in  a  position  to  obtain  all  that 
he  wants,  to  assert  that  their  views  and  opinions  Have  not  been 
listened  to  by  the  Conference.  At  any  rate,  whatever  the  ultimate 
judgment  of  this  Conference  may  be,  it  cannot  be  said  that  the  case 
of  the  Congress  Party  will  go  by  default. 

I  must  now  come  to  a  discussion  of  the  real  problem  before  us. 
We  have  now  conie  to  a  unanimous  decision  on  the  question  of  a 
Federal  Legislature.  That  question,  to  my  mind,  is  now  res 
judicata.  That  question  must  now  be  taken  as  a  settled  fact;  and 
on  that  assumption  I  shall  proceed  to  discuss  some  of  the  points 
involved  in  the  Reports  of  the  Federal  Structure  sub-Coin  niittee. 

At  the  same  time,  I  would  be  acting  as  a  hypocrite  if  I  failed 
to  state  that  I  am  neither  enamoured  of  nor  in  ecstasy  about  the 
formation  of  a  Federal  Legislature.  I  fully  realise  and  can- 
visualise  difficulties  in  the  successful  working  of  a  Federal  consti- 
tution from  my  past  experience  of  politics  in  India.  The  success 
of  a  Federal  constitution  will  not  only  depend  on  the  efficiency  with 
which  we  draft  a  new  law  constituting  the  Federal  Assembly,  but 
it  will  very  considerably  depend  on  the  harmonious  working  of  that 
constitution.  We  cannot  fall  back  upon  the  precedents  of  other 
countries  where  federal  legislature  have  been  established.  We 
cannot  fall  back  on  the  British  parliamentary  system  to  find  a 
solution  in  the  case  of  India.  The  peculiar  circumstances 
of  India,  the  divergent  interests,  the  conflicting  religions  and 
conflicting  ambitions  of  the  people,  make  the  task  more  difficult 
and  more  onerous.  It  is  in  that  way  that  I  look  upon  the  proposed 
Federal  constitution;  and  if  I  am  not  enamoured  of  it,  and  if  I 
do  not  feel  in  ecstasy  over  it,  it  should  be  realised  that,  at  this 
stage,  I  do  not  propose  in  any  way  to  withhold  my  support  from  it. 
I  am  quite  prepared  to  give  my  adhesion  to  the  new  constitution, 
based,  as  it  is,  on  the  co-operation  of  the  Indian  States,  my  British 
Indian  countrymen  and  tne  Crown.  But  in  the  new  constitution 
which  we  shall  have  to  work,  a  great  deal  of  mutual  concessions 
and  mutual  sacrifice  and  mutual  trust  will  be  necessary;  and  if  a 
constitution  is  to  be  framed  which  shall  result  in  successful  work- 
ing, it  will  be  necessary  that,  above  all,  there  should  be  complete 
trust  by  one  party  in  another  party.  The  present  conflicting  ele- 
ments which  have  divided  the  administration  of  India  up  to  now 
will  have  to  be  discarded.  It  is  in  that  light  that  I  feel  gratified 
that  the  Princes  have  agreed  to  come  into  this  great  Federal 
constitution  and  have  thus  saved  a  really  critical  situation.  T 
admire  the  self-sacrifice ;  I  admire  the  patriotism  of  the  Princes  in 
coming  into  that  Federation.  It  would  not  have  been  possible,  in 
face  of  the  Simon  Commission's  recommendations,  to  arrive  at  a 
unanimous  constitution  without  the  help  of  the  Princes.  I  am  not 


prepared  to  say  that  the  Simon  Commission  was  entirely  un- 
warranted or  unjustified  in  coming  to  its  conclusion  and  in  not 
recommending  responsibility  in  the  Centre.  There  is  a  great  deal 
of  cogent  force  in  what  they  have  said;  and,  but  for  the  events 
that  have  happened  lately,  1  personally  would  have  been  opposed 
to  a  Federal  constitution.  But,  Sir,  the  position  has  been  made 
clear  by  subsequent  events.  The  Indian  Central  Committee  recom- 
mended some  measure  of  responsibility  in  the  Centre.  The  Gov- 
ernment of  India,  despite  its  adverse  opinion  regarding  the  dvarchi- 
cal  form  of  Government  and  the  opinions  of  all  Provincial 
Governments  against  the  dyarchical  form  of  government,  had  in 
their  Despatch  to  recommend  a  system  of  dyarchy  in  the  Centre. 
The  Prime  Minister  made  it  perfectly  clear  in  the  House  of 
Commons,  after  the  dissolution  of  the  last  Session  here,  that  what- 
ever may  be  the  position  we  shall  have  now,  by  hook  or  by  crook,  to 
give  to  India  some  measure  of  responsibility  in  the  Centre.  I  will 
quote  a  small  passage  from  Ihe  Prime  Minister's  speech  delivered 
in  the  House  of  Commons.  He  stated:  — 

"  I  have  corne  to  the  conclusion  that  even  if  British  India 
alone  came  into  the  confederation  or  the  question  had  to  be 
considered  by  us,  we  should  have  had,  by  hook  or  by  crook, 
to  devise  some  means  of  giving  some  responsibility  to  the 
central  Government/' 

Sir,  those  are  commendable  words;  and  it  is  because  I  now 
feel  that  it  is  impossible  in  India  to  have  any  other  form  of  govern- 
ment, because  I  now  feel  that  it  is  impossible  in  India  to  have  any 
harmony  between  different  parties  and  make  any  form  of  govern- 
ment a  success,  that  I  agree  to  this  Federal  constitution ;  and  I 
feel  convinced  that  my  countrymen  will  not  lag  behind  either  in* 
patriotism  or  in  service  to  their  country  to  see  that,  when  the  new 
constitution  has  been  framed  and  settled,  it  is  successfully  worked. 

Much  will  depend  on  the  action  taken  by  this  Government.  I 
consider  it  a  very  propitious  time  that  we  are  met  here  during 
this  month.  I  consider  that  the  great  crisis  which  has  involved 
England,  "and  which  has  resulted  in  the  formation  of  a  National 
Government  is  a  blessing  in  disguise.  I  feel  certain  that  now  the 
combination  of  the  three  parties — the  Conservative,  the  Liberal 
and  the  Labour  Parties — will  evolve  a  constitution  during  their 
term  of  office.  They  will  hasten  to  form  a  constitution,  because  it 
is  perfectly  clear  that,  if  a  constitution  had  been  framed  by  one 
Party  Government,  it  would  have  been  opposed  by  other  Parties 
in  Parliament;  but  now,  with  the  co-operation,  sympathy  and 
action  of  the  combined  three  Parties,  the  future  of  India  should 
be  easily  settled. 

My  Lord,  we  must  now  proceed  to  action.  In  the  work  of 
the  last  Conference — and  I  may  say  that  I  have  very  closely 
followed  the  work  of  the  last  Conference,  though  I  had  not  the 
honour  of  being  present — may  I  say  that  there  was  too  much  of 
everything  provisional  in  the  proceedings  at  the  last  Conference. 


The  Conservative  Parto  said:  "  We  cannot  Bay  anything  definite- 
ly just  now;  fill  in  tne  picture  and  then  we  will  -decide."  l*he 
Liberal  tarty  joined  in  the  formation  of  a  Federal  structure  con- 
ditionally, rfot  only  is  that  so,  but  individual  members  whose 
Speeches  I  have  perused  have  all  expressed  provisional  agreement. 
This  sort  of  provisional  agreement  will  not  avail  the  country.  We 
must  now  come  to  some  satisfactory  and  immediate  solution  of  the 
different  problems  that  await  discussion.  Once  we  do  so—once 
we  come  to  something  definite,  something  conclusive — we  shall 
have  gone  far  towards  the  accomplishment  of  our  aim. 

Sir,  aft  the  last  Conference  the  Prime  Minister,  in  his  farewell 
»petech,  said  :• — 

"  Tfow,  we  Tiave  gone  as  far  as  we  can  go  at  this  moment. 
You  have  to  go  back  to  India;  we  have  to  go  back  to  our 
own  public  opinon.  You  have  spoken  here  subject  to  re- 
consideration, subject  to  the  reaction  which  your  public 
opinion  will  show  to  your  work;  we,  Government  and 
Parliamentary  representatives  alike,  have  spoken  in  the 
fcaine  ^ay,  and  tre  must  also  listen  to  reactions.  We  must 
also  explain  a*nd  expound  land  defeind;  we  tatist  also  make 
ff&rselv^s  the  champions  of  out  findings,  and  do  our  best  to 
brittg  tfttr  peopife  along  with  us  in  our  pilgrimage  of  hope 
to  their  conclusion." 

Bttt  this  work  whidh  all  the  Parties  promised,  I  rfegret  to  state,  has 
fiot  yet  »come  to  fruition.  Nothing  has  1>een  done.  I  anl  not 
aware  (of  the  Princes  having  come  t&  any  definite  conclusions 
regarding  their  fttimerifcal  strength,  regarding  their  representation 
in  the  LoWfcr  and  Upper  Houses,  regarding  the  conditions  under 
which  they  ptojpo&e  to  «nter  the  Ffederatoin. 

Of  course,  they  naturally  made  three  cardinal  conditions,  and 
nobody  could  question  the  propriety  of  those  conditions.  The  first 
wavS  that  thfc  Federal  sch'eme  to  be  acceptable,  mtist  also  guarantee 
the  internal  autonomy  of  the  States  and  strict  adherence  to  Treaty 
engagements;  ths  second  was  adequate  and  dfectivfe  representation 
of  big  and  small  States  in  the  Federal  Legislature ;  the  third  t?as 
reservation  <of  personal  and  domestic  matters  of  Ihilers  for  decision 
by  the  Vicerov  as  the  representative  of  the  Crown.  Those  are  the 
cardinal  conditions  under  which  the  Princes  would  join  the  Fede- 
ration. Nobody  here  can  doubt  the  propriety  of  those  conditions. 
My  friend  on  the  left  tnis  morning  spolre  of  "the  conditions  under 
which  both  pfcttiss  werfc  to  coxnfc  in.  It  is  true  that  the  States 
would  not  allow  us  to  interfere  ^ith  the  internal  autonomy  of  their 
administrations.  It  is  perfectly  right  and  legitimate  that  British 
Indians  should  resent  the  interference  of  the  Prih6es  in  inatters 
purely  domestic  affecting  British  India.  But  at  the  sam«  time, 
My  fjord,  I  cannot  refrain  from  stating  that  such  a  conclusion 
is  based  on  very  weak  foundations.  Such  conclusions  cannot  be 
carried  to  any  length.  If  the  Princes  combine  and  join  with 
British  India  in  a  Federal  Legislature,  the  civilising  influeirces  of 


Federal  constitution  $nd  the  actions  of  the  Federal  Govern- 
ment  p^ust  liave  their  effect  on  the  Native  States.  Those  influences 
mj^t  percojate  through  the  frapaework  of  the  Indian  States.  No 
P^ce*,  however  autocratic  he  may  be,  can  prevent  the  penetration 
of  these  influences  in  his  State.  Therefore,  if  the  Princes  come 
into  t^is  Federation,  they  must  coma  with  open  eyes;  they  must 
come  with  a  decision  and  a  determination  to  give,  in  time,  the 
s^me  powers,  the  same  privileges  and  the  same  liberties  to  their 
own  subjects.  My  Lprd,  I  have  not  the  slightest  doubt  that 
Hulling  Princes  like  the  Maharaja  Gaekwar,  the  Maharaja  of 
Bikaner  and  the  Maharaja  of  Mysore,  who  have  their  own  Legis- 
lative Councils  and  who  work  more  or  less  on  the  lines  laid  down 
in  the  British  Constitution,  will  be  the  first  to  realise  these  great 
difficulties  and  will  extend  to  their  subjects  those  powers  and 
privileges  of  representation  which  are  given  to  British  Indian 
subjects.  But  I  must  state  that,  in  matters  of  this  character,  for 
the  harmonious  working  of  a  Federal  Indian  Legislature,  it  will 
be  essential  for  the  Princes  to  bear  in  mind  that  their  subjects  are 
made  of  the  same  human  clay  as  the  British  Indian  subjects,  that 
they  have  got  the  same  rights,  ambitions  and  aspirations  as  the 
subjects  in  British  India. 

My  Lord,  there  are  one  or  two  other  matters  on  which  I  would 
Jike  to  say  something.  I  know  that  I  shall  have  other 
opportunities  of  speaking  at  considerable  length  on  various 
important  matters  which  will  come  up  for  discussion  later  on ;  but 
I  want  it  to  be  distinctly  understood  that  I  shall  give  my  adhe- 
rence, my  adhesion  and  support  to  this  Federal  constitution  only 
on  this  distinct  understanding — that  the  safeguards  which  were 
settled  at  the  last  Session  are  religiously  and  scrupulously  observed. 
My  friend,  Mr.  llangaswami  lyengar,  spoke  this  morning  about 
financial  safeguards,  and  referred  to  that  famous  document,  the 
Irwin-Gfemdhi  Pact.  He  said  that  there  is  a  clause  in  that  docu- 
ment which  says  that  the  safeguards  should  be  in  Indian  interests, 
My  Lard,  any  mau  acquainted  with  finance,  any  man  who  really 
knows  the  operations  of  the  laws  of  finance,  any  person  who  under^ 
stands}  the  intimate  connection  between  England  and  India  in  the 
matter  of  finance,  will  state  that  it  is  simply  a  jugglery  of  words 
to  say  that  Indian  interests  are  different  from  British  interests, 
for  one  say  th^t  there  is  no  difference  at  all  between  British  and 
interests;  they  are  indientica^  to  my  mind;  the  one  cannot 
without  the  other.  Indian  financial  safeguards  will  be 
necessary  both  in  the  interests  of  England  and  of  ludia.  It  i& 
qqit$  a,  different  matter  if  my  friend  had  on  his  mind  ideas  aa  to 
tariffs  or  Customs  duties.  The  whole  or  the  major  pprtio\n — $Q  per 
o^t.-^of  om*  Indian  debt  i$  productive  debt,  such  aa  for  railways, 
irrigation  a$4  pther  public  works.  Those  work*  have  been  under^ 
takefl  largely  with  British,  capital.  We  need  the  service  of  British 
capital  for  the  advancement  oi  I*U^;  and  it  any  constitution  is 
franked  which  overlooks  this  important  fact,  which  makes  any 
diffei^nce  between  $iese  two  interests,  that  constitution  is  hound 
to  come  to  grief.  XJpJea&  there  ia  wmtual 
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mutual  understanding  and  mutual  sympathy  in  these  matters, 
you  will  not  settle  here  the  question  of  Indian  finance.  I 
shall  have  other  opportunities  of  speaking  on  this  subject  at  length, 
when  I  speak  on  the  financial  safeguards  that  will  be  necessary. 
For  the  present  I  will  say  that  the  reference  which  was  made  by 
my  old  and  esteemed  friend,  Mr.  Rangaswami  lyengar,  was  a  little 
out  of  place. 

I  also  heard  him  say  that  we  should  pay  our  just  dues.  I  do 
not  know  what  is  meant  by  "  just  dues."  Who  is  to  sit  in  arbitra- 
tion? I  have  heard  a  great  deal  about  the  Report  of  the  Debts 
Committee  which  was  appointed  by  the  Congress ;  but  I  have  great 
confidence  in  the  sanity  and  sound  judgment  of  my  countrymen. 
I  have  great  confidence"  in  the  sanity  ana  sound  judgment  of  most 
of  the  members  of  the  Indian  Legislature,  and  I  know  that  India 
as  a  whole  will  not  give  any  countenance  to  any  proposal  which 
has  the  effect  of  repudiating  the  debt  of  India  even  to  the  smallest 
extent.  In  all  honour,  India,  which  after  all  has  always  honoured 
its  obligations,  will  maintain  its  integrity  in  that  respect. 

Various  questions  were  raised  this  morning,  and  I  do  not  now 
desire  to  proceed  with  a  retrospect  of  those  questions.  Many  of 
the  speakers  who  preceded  me  have  explained  the  situation. 
There  were,  however,  one  or  two  remarks  made  about  the  com- 
munal question  to  which,  being  a  neutral,  I  will  take  the  liberty 
to  refer.  Mrs.  Subbarayan,  with  firmness  but  with  great  sweet- 
ness of  .language  appealed  to  everybody  to  settle  this  most 
important  question,  which  in  fact  forms  the  keystone  of  all  future 
reforms.  I  was  sorry  to  hear  my  friend  on  my  left  (Mr.  Zafrullah 
Khan)  say  that,  unless  the  Hindu-Muslim  question  was  settled, 
it  will  be  difficult  to  agree  to  any  constitution. 

Mr.  ZafruMfih  Khan  :  It  will  be  impossible. 

Sir  Mancckjee  DadabTioy  :  My  friend  says  it  will  be  impossible. 
I  say  with  great  respect,  but  yet  with  great  emphasis,  that  if  we 
approach  this  question  in  that  way  we  shall  never  be  able  to  solve 
it.  I  have  great  confidence  that,  with  the  presence  of  Mahatma 
Gandhi  here,  this  question  may  yet  be  solved.  I  have  great  con- 
fidence that,  with  mutual  co-operation  and  with  a  little  give  and 
take,  we  may  yet  be  able  to  come  to  some  agreement  acceptable 
to  these  two  great  parties,  the  Hindus  and  the  Muslims.  I  still 
hope  that,  with  your  assistance,  Lord  Chancellor,  and  with  that 
of  the  other  members  of  the  Cabinet  who  are  here,  we  may  come 
to  a  solution  of  this  problem.  We  must  not  allow  this  problem  to 
stand  in  the  way  of  reforms  or  of  a  new  constitution.  If  you  allow 
this  opportunity  to  slip  by — and  I  most  respectfully  address  my 
countrymen  who  are  here  to-day — you  will  not  get  another  oppor- 
tunity for  another  fifty  years.  But  you  may  take  it  from  me  that 
this  is  an  occasion  when  we  should  bury  the  hatchet.  We  should 
avoid  and  do  all  in  our  power  to  forget  our  past  disputes,  and  our 
past  grievances  and  animosities.  Remember  that  this  is  a  time 
for  all  to  combine  and  come  to  some  settlement,  leading  India 
on  to  the  highway  of  progress  and  prosperity. 
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If,  however,  for  any  unfortunate  reason  we  are  not  able  to  come- 
to  a  settlement,  I  appeal  to  the  British  Government  not  to  allow 
this  question  of  the  training  of  a  new  constitution  to  be  postponed. 
I  hope  that  the  British  National  Government  or  the  British 
Parliament  will  come  in,  if  necessary,  as  an  arbitrator,  and  that 
whatever  is  just  and  right  for  both  parties,  whatever  in  justice 
ought  to  be  done  for  them,  your  National  Government  will  recom- 
mend, so  that  we  may  have  a  solution  which,  in  the  existing  conflict 
of  opinion,  will  be  appropriate  and  advantageous. 

These  important  problems  can  be  approached  only  in  that  spirit. 
It  is  in  that  way  and  along  that  line  of  examination  that  we  can 
make  a  real  advance  in  framing  a  constitution  for  India.  It  is 
for  these  reasons  that  I  feel  certain  our  differences  will  be  for- 
gotten, and  that  we  shall  come  to  a  settlement  in  all  matters  whicli 
will  be  worthy  of  our  cause  and  which  will  lead  India  on  the  road 
to  progress  and  advancement. 

(The  Committee  adjourned  at  3-30  p.m.) 


PROCEEDINGS  OF  THE  TWENTY-SECOND  MEETING  OF  THE  FEDERAL 
STRUCTURE  COMMITTEE  HELD  ON  TUESDAY,  THE  15TH  SEPTEM- 
BER, 1931,  AT  11  A.M. 

Prelimina  ry — concld . 

Mr.  Gandln  :  Lord  Chancellor,  Your  Highnesses  and  frieridsr 
I  must  confess  at  the  outset  that  I  am  not  a  little  embarrassed  in 
having  to  state  before  you  the  position  of  the  Indian  National 
Congress.  I  would  like  to  say  that  I  have  come  to  London  to 
attend  this  Committee,  as  also  the  Round  Table  Conference  when 
the  proper  time  comes,  absolutely  in  the  spirit  of  co-operation,  and 
to  strive  to  my  utmost  to  find  points  of  agreement.  I  would  like 
also  to  give  this  assurance  to  His  Majesty's  Government  that  at  no 
stage  is  it,  or  will  it  be,  my  desire  to  embarrass  authority;  and  1 
would  like  to  give  the  same  assurance  to  my  colleagues  here,  that 
however  much  we  may  differ  about  our  view-points  I  shall  not 
obstruct  them  in  any  shape  or  form.  My  position,  therefore,  here 
depends  entirely  upon  your  good  will,  as  also  the  good  will  of 
His  Majesty's  Government.  If  at  any  time  I  found  that  I  could 
not  be  of  any  useful  service  to  the  Conference  I  would  not  hesitate 
to  withdraw  myself  from  it.  I  can  also  say  to  those  who  are 
responsible  for  the  management  of  this  Committee  and  the  Con- 
ference that  they  have  only  to  give  a  sign  and  I  should  have  na 
hesitation  in  withdrawing. 

I  am  obliged  to  make  these  remarks  because  I  know  that  there 
are  fundamental  differences  of  opinion  between  the  Government 
and  the  Congress,  and  it  is  posfcible  that  there  are  vital  differences 
between  my  colleagues  and  myself.  There  is  also  a  limitation 
under  which  I  shall  be  working :  I  am  but  a  poor  humble  agent 
acting  on  behalf  of  the  Indian  National  Congress.  And  it  might 


be  as  tre'H  to  fttfnifcd  ourselves  of  *hat  the  Cbftcf efcs  steads  lot  and 
trhiat  it  is.  You  Kill  then  eitend  tour  syftip&tiiy  to  iae,  because  I 
know  that  the  burden  that  rests  upon  i&j  shoulders  is  really  very 
great.  The  Congress  id,  if  I  din  fcot  mistaken,  the  oldest  political 
organisation  wa  have  in  India.  It  has  had  nearly  50  year&  of  life, 
dtiriftg  which  period  it  has,  without  any  interruption,  held  its 
aftmrai  sessidn.  It  is  what  it  means — national.  It  represents  ho 
particular  commu&ity,  no  particular  class,  no  particular  interest. 
It  claims  to  represent  all  Indian  interests  and  all  classes.  It  is  a 
matter  of  the  greatest  pleasure  to  me  to  state  that  it  was  first 
conceived  in  an  English  brain :  Allan  Octavins  Hume  we  knew  as 
the  father  of  the  Congress.  It  was  nursed  by  two  great  Parsees, 
Pherozte  Shah  Mehta  and  Dadabhai  Naoroji,  whom  all  India  de- 
lighted to  recognise  as  its  Grand  Old  Man.  From  the  very 
Commencement  the  Congress  had  Mussulmans,  Christians,  Anglo- 
Indians — I  might  say  all  the  religions,  sects,  creeds — represented 
upon  it  more  or  less  fully.  The  late  Badruddin  Trebji  identified 
himself  with  the  Congress.  We  have  had  Mussulmans  as  Presi- 
dents of  the  Congress,  and  Parsees  undoubtedly.  I  can  recall  at 
least  one  Indian  Christian  at  the  present  moment,  W.  C.  Bonnerji, 
Kalicharan  Banner ji,  than  whom  I  have  not  had  the  privilege 
of  knowing  a  purer  Indian,  was  also  thoroughly  identified  with 
the  Congress.  I  miss,  as  I  have  no  doubt  all  of  you  miss,  the 
presence  in  our  midst  of  Mr.  K.  T.  Paul.  Although — I  do  not 
know,  but  so  far  as  I  know — he  never  officially  belonged  to  the 
Congress,  he  was  a  nationalist  to  the  full.  As  you  know,  the  late 
Maulana  Muhammad  Ali,  whose  presence  also  we  miss  to-day, 
was  a  President  of  the  Congress,  and  at  present  we  have  four 
Mussulmans  as  members  of  the  Working  Committee,  which  con- 
sists of  15  members.  We  have  had  women  as  our  presidents :  Dr. 
Annie  Besant  was  the  first,  and  Mrs.  Sarojini  Naidu  followed; 
we  have  her  as  a  member  of  the  Working  Committee  also.  And 
so,  if  we  have  no  distinctions  of  class  or  creed,  we  have  no  dis- 
tinctions of  sex  either. 

The  Congress  has,  from  its  very  commencement,  taken  up  the 
'Cause  of  the  so-called  "  Untouchables  ".  There  was  a  time  when 
the  Congress  had  at  every  annual  session  as  its  adjunct  the  Social 
Conference,  to  which  the  late  Ranade  dedicated  Ms  energies, 
among  his  many  other  activities.  Headed  by  him  you  will  find, 
in  the  programme  of  the  Social  Conference,  reform  in  connection 
with  the  "  Untouchables  "  taking  a  prominent  place.  But,  in 
1920,  the  Congress  took  a  large  step  and  brought  in  the  question  of 
the  removal  of  untouchability  as  a  plank  on  the  political  platform, 
making  it  an  important  item  of  the  political  programme.  Just  as 
the  Congress  considered  Hindu-Muslim  unity — thereby  meaning 
unity  amongst  all  the  classes — to  be  indispensable  for  the  attain- 
ment of  Swaraj,  so  also  did  the  Congress  consider  the  removal 
of  the  curse  of  untouchability  as  an  indispensable  condition  for 
the  attainment  of  full  freedom.  The  position  the  Congress  took 
tip  in  1920  remains  the  same  to-day ;  and  so  you  will  see  the  Congress 


has  a&tampted  foam,  its  very  beginning  to  be  what  it  described  itself 
to.  be»  namely,  national  in  every  sense  of  the  term. 

If  Your  Highnesses  will  permit  me  to  say  so,  in  the  very  early 
stages  the  Uongresa  took  up  your  cause  also*  l<et  me  remind  this 
Committee  that  it  waa  the  Grand  Old  Man  of  India  who  sponsored 
the  cause  of  Kashmir  apd  Mysore;  and  these  two  great  Houses,  I 
ve«tjtur,e  iq  all  humility  to  submit,  owe  not  a  little  to  the  efforts 
of,  Dadabhai  Naoroji  and  the  Congress.  Even  up  to  now  the 
Congress  has  endeavoured  to  serve  the  Princes  of  India  by  refrain- 
ing froin  any  interference  in  their  domestic  and  internal  affairs. 

I  hope,  therefore,  that  this  brief  introduction  that  I  thought 
lit  to  give  will  serve  to  enable  the  Committee,  and  those  who  are 
at  all  interested  in  the  claims  of  the  Congress,  to  understand  that 
it  haa  endeavoured  to  deserve  the  claim  that  it  has  made.     It  has 
failed,   I  know,  often  to  live  up  to  the  claim;  but  I  venture  to 
submit  that,  if  you  were  to  examine  the  history  of  the  Congress, 
you  would  find  that  it  has  more  often  succeeded,  and  progressively 
succeeded  than  failed.     Above  all,  the  Congress  represents,  in  its 
essence,  the  dumb,  semi-starved  millions  scattered  over  the  length 
and  breadth  of  the  land  in  its  700,000  villages,  no  matter  whether 
they  come  from  what  is  called  British  India  or  what  is  called 
Indian    India.     Every    interest    which,    in    the    opinion    of    the 
Congress,  is-  worthy  of  protection,  has  to  subserve  the  interests  of 
these  dumb  millions ;  and  so  you  do  find  now  and  again  apparently 
a  clash  between  several  interests.     But,  if  there  is  a  genuine  real 
clash,  I  have  no  hesitation  in  saying  on  behalf  of  the  Congress 
that  the  Congress  will  sacrifice  every  interest  for  the  sake  of  the 
interests  of  tnese  dumb  millons.     It  is,   therefore,   essentially   a 
peasant  organisation,  and  it  is  becoming  so  progressively.     You  will 
— even  the  Indian  members  of  the  Committee — perhaps  be  astonished 
to  find  that  to-day  the  Congress,    through  its  organisation,   the 
All-India  Spinners'  Association,  is  finding  work  for  nearly  50,000 
women  in  nearly  2,000  villages,  and  these  women  are  possibly  50 
per  cent.  Mussulman  women.     Thousands  of  them  belong  to  the 
so-called  "  Untouchable  "  class.     We  have  thus,  in  this  construc- 
tive manner,  penetrated  these  villages,  and  the  effort  is  being  made 
to  cover  every  one  of  the  700,000  villages.     It  is  a  superhuman 
task;  but  if  human  effort  can  do  so,  you  will  presently  find  the 
Congress  covering  all  of  these  villages  and  bringing  to  them  the 
message  of  the  spinning  wheel. 

That  being  the  representatve  character  of  the  Congress,  you 
will  not  be  astonished  when  I.  read  to  you  the  Congress  mandate. 
I  hope  that  it  may  not  iar  upon  you.  You  may  consider  that  the 
Congress  is  making  a  claim  which  is  wholly  untenable.  Such  as 
it  is,  I  am  here  to  put  forth  that  claim  on  behalf  of  the  Congress 
in  the  gentlest  manner  possible,  but  also  in  the  firmest  manner 
possible.  I  have  come  here  to  prosecute  that  claim  with  all  the 
faith  and  energy  thftt  I  c$n  command.  If  you  can  convince  me 
to  the  contrary  and  show  that  the  claim  is  inimical  to  the  interests 
of 'these  dumb  millions;  I  shall  revise  my  opinion.  I  am  open  to 
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Conviction,  but  even  so  I  should  have  to  ask  my  principles  to 
•consent  to  that  revision  before  I  could  usefully  act  as  the  agent 
of  the  Congress. 

At  this  stage  I  propose  to  read  to  you  this  mandate  so  that  you 
can  understand  clearly  the  limitations  imposed  upon  me.  This 
was  a  resolution  passed  at  the  Karachi  Congress:  — 

"  This  Congress,  having  considered  the  provisional  settle- 
ment between  the  Working  Committee  and  the  Government 
of  India,  endorses  it,  and  desires  to  make  it  clear  that  the 
Congress  goal  of  Puma  Swaraj,  meaning  complete  indepen- 
dence, remains  intact.  In  the  event  of  a  way  remaining 
otherwise  open  to  the  Congress  to  be  represented  at  any 
Conference  with  the  representatives  of  the  British  Govern- 
ment, the  Congress  Delegation  will  work  for  this  goal;  and 
in  partcular,  so  as  to  give  the  nation  control  over  the  Army, 
external  affairs,  finance,  fiscal  and  economic  policy,  and  to 
have  scrutiny  by  an  impartial  tribunal  of  the  financial 
transactions  of  the  British  Government  in  India,  and  to 
examine  and  assess  the  obligations  to  be  undertaken  by  India 
or  England  and  the  right  to  either  party  to  end  the  partner- 
ship at  will :  provided,  however,  that  the  Congress  Delega- 
tion will  be  free  to  accept  such  adjustments  as  may  be 
demonstrably  necessary  in  the  interests  of  India. " 

Then  follows  the  appointment. 

I  have  in  the  light  of  this  mandate  endeavoured,  as  carefully 
as  lf  was  capable,  to  study  the  provisional  conclusions  arrived  at  by 
the  several  sub-Committees  appointed  by  the  Round  Table  Con- 
ference. I  have  also  carefully  studied  the  Prime  Minister's  state- 
ment giving  the  considered  policy  of  His  Majesty's  Government. 
I  speak  as  subject  to  correction ;  but,  so  far  as  I  have  been  able 
to  understand  this  document,  it  falls  far  short  of  what  is  aimed 
at  and  claimed  by  the  Congress.  True,  T  have  the  liberty  to 
accept  such  adjustments  as  may  be  demonstrably  necessary  in  the 
interests  of  India,  but  they  have  all  to  be  consistent  with  the  fun- 
damentals stated  in  this  mandate. 

I  remind  myself  at  this  stage  of  the  terms  of  what  is  to  me  a 
sacred  settlement — the  settlement  arrived  at  at  Delhi  between  the 
Government  of  India  and  the  Congress.  In  that  settlement  the 
Congress  has  accepted  the  principle  of  federation,  the  principle 
that  there  should  be  responsibility  at  the  Centre,  and  has  accepted 
also  the  principle  that  there  should  be  safeguards  in  so  far  as  they 
may  be  necessary  in  the  interests  of  India. 

There  was  one  phrase  used  yesterday,  I  forget  by  which  Dele- 
gate, but  it  struck  me  very  forcibly.  He  said,  "  We  do  not  want 
a  mere  political  constitution/'  I  do  not  know  that  he  gave  that 
expression  the  same  meaning  that  it  immediately  bore  to  me;  but  I 
immediately  said  to  myself,  this  phrase  has  given  me  a  good 
expression.  It  is  true  the  Congress  will  not  be — and,  personally 
speaking,  I  myself  -would  never  be — satisfied  with  a  mere  political 
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Constitution,  which  to  read  would  seem  to  give  India  all  it  can 
possibly  politically  desire,  but  in  reality  would  give  her  nothing. 
If  we  are  intent  upon  complete  independence  it  is  not  from  any 
sense  of  arrogance ;  it  is  not  because  we  want  to  parade  before  the 
universe  that  we  have  now  severed  all  connection  with  the  British 
people.  Nothing  of  the  kind.  On  the  contrary,  you  find  in  this 
mandate  itself  that  the  Congress  contemplates  a  partnership — the 
'Congress  contemplates  a  connecion  with  the  British  people — but 
•that  connection  to  be  such  as  can  exist  between  two  absolute  equals. 
Time  was  when  I  prided  myself  on  being,  and  being  called,  a 
British  subject.  I  have  ceased  for  many  years  to  call  myself  a 
British  subject;  I  would  far  rather  be  called'a  rebel  than  a  subject. 
But  I  have  aspired — I  still  aspire — to  be  a  citizen,  not  to  the 
Empire,  but  in  a  Commonwealth;  in  a  partnership  if  possible — if 
God  wills  it  an  indissoluble  partnership — but  not  a  partnership 
superimposed  upon  one  nation  by  another.  Hence  you  find  here 
that  the  Congress  claims  that  either  party  should  have  the  right  to 
sever  the  connection,  to  dissolve  te  partnership.  It  has  got  to  be 
necessarily,  therefore,  of  mutual  benefit. 

May  I  say — it  may  be  irrelevant  to  the  consideration,  but  not 
irrelevant  to  me — that,  as  I  have  said  elesewhere,  I  can  quite 
understand  the  responsible  British  statesmen  to-day  being  wholly 
engrossed  in  domestic  affairs,  in  trying  to  make  two  ends  meet. 
We  could  not  expect  them  to  do  anything  less;  and  I  wondered, 
even  as  I  was  sailing  towards  London  whether  we  in  the  Committee 
at  the  present  moment  would  not  be  a  drag  upon  the 
British  Ministers — whether  we  would  not  be  interlopers.  And  yet 
I  said  to  myself:  It  is  possible  that  we  might  not  be  interlopers; 
it  is  possible  that  the  British  Ministers  themselves  might  consider 
the  proceedings  of  the  Kound  Table  Conference  to  be  of  primary 
importance  even  in  terms  of  their  domestic  affairs. 

India,  yes,  can  be  held  by  the  sword !  I  do  not  for  one  moment 
doubt  the  ability  of  Britain  to  hold  India  under  subjection  through 
the  sword.  But  what  will  conduce  to  the  prosperity  of  Great 
Britain  the  economic  freedom  of  Great  Britain — in  en- 
slaved but  a  rebellious  India,  or  an  India  an  esteemed  partner 
with  Britain  to  share  her  sorrows,  to  take  part  side  by  side  with 
Britain  in  her  misfortunes?  Yes!  if  need  be,  but  at  her  own  will, 
to  fight  side  by  side  with  Britain — not  for  the  exploitation  of  a 
single  race  or  a  single  human  being  on  earth,  but  it  may  be  con- 
ceivably for  the  good  of  the  whole  world !  If  I  want  freedom  for 
my  country,  believe  me,  if  I  can  possibly  help  it,  I  do  not  want 
that  freedom  in  order  that  I,  belonging  to  a  nation  which  counts 
one-fifth  of  the  human  race,  may  exploit  any  other  race  upon 
earth  or  any  single  individual.  If  I  want  that  freedom  for  my 
^country,  I  would  not  be  deserving  of  that  freedom  if  I  did  not 
-cherish  and  treasure  the  equal  right  of  every  other  race,  weak  or 
strong,  to  the  same  freedom. 

And  so  I  said  to  myself  whilst  I  was  nearing  the  shores  of  your 
beautiful  island :     Perchance  it  might  be  possible  for  me  to    con- 
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.thfei,  %fti8h  Minister?  thaj,  In4ia  a^.a  valuable  partner, 
held  by/ force  bui  ty  the  silken  cqrd:  of  love — an  India  of 
character  mig^t  conceivably  Ift.oircftl  assisjwce  to  you  in  balan- 
cing, your,  ^f^^g^,  not  for  one  oceasiqn  but  f or  many  years.  What 
caimqt  two  Cations  do — one  a,  handful,  but'  brave,  with  a  record 
f  af  D^p^ery  p$rjiap^  unequalled,  a  nation  noted  for  having  fought 
slavery,  ^  najjon  that  has  at,  least  claimed}  times  without  number 
to  protect  the  weak — an$  another  a  very  ancient  nation,  counted  in 
nmlions,  with,  a  glorious  and  ancient  past,  representing  at  the 
present  ijioinent  two  great  cultures,  the  Islamic  and  Hindu  cultures; 
if  you  will,  also  containing  not  a  small  but  a  very  large  number 
of  Christian,  population;  and  certainly  absorbing  the  whole  of  the 
splendid  Z,oroa$trjan  stock,  in  numbers  almost  beneath  contempt 
but  in  philanthropy  and  enterprise  almost  unequalled  and  certainly 
unsurpassed.  We  have  got  all  these  cultures  concentrated  in  India. 
And  supposing  that  God  fires  both  Hindus  and  Mussalmans  re- 
presented here  with  a  proper  spirit,  so  that  they  close  ranks  and 
come  to  an  honourable  understanding — take  that  nation  and  this 
nation  together,  and  I  again  ask  myself  and  ask  you  whether,  with 
au  India  free,,  completely  independent  as  Great  Britain  is,  whether 
an  honourable  partnership  between  these  two  cannot  be  mutually 
beneficial,  even  in  terms  of  the  domestic  affairs  of  this  great  nation. 
And  so,  in  that  dreamy  hope,  I.  have  apprpached  the  British  Isles, 
and  I  shall  still  cherish  that  dream. 

And  when  I  have  said  this  perhaps  I  have  said  all;  and  you  will 
be  able  to  do  the  i's  and  to  cross  the  t's,  not  expecting  me  to 
fill  in  all  the  details,  and  tell  you  what  I  mean  by  control  over 
the  Army,  what  I  mean  by  control  over  external  affairs,  finance, 
fiscal  and  economic  policy,  or  even  the  financial  transactions  which 
a  friend  vesterday  considered  to  he  sacrosanct.  I  do  not  take  that 
view.  ll  there  is  a  stock-taking  between  incoming  and  outgoing 
partners,  their  transitions  are  subject  tq  audit  and  adjustment; 
and  the  Qongress  will  not  be  guilty  of,  any  dishonourable  conduct 
or  crime,  in  saying  that  the,  nation  should  understand  what  it  is  to- 
take  over  and  what  it  should  not  take  over.  This  audit,  this 
scrutiny,  is  asked  for  not  merely  in  the  interests  of  India;  it  is 
asked  for  in,  the  interests  of  hpth.  I  am  positive  that  the  British', 
popple  do  not  lyant  to  saddle  upon  India  a  single  burden  which 
it  8UOUJ14  not  legitimately  bear;  an4  I  am  here  to  declare,  on  be- 
ha{f  of  the  Qongws,  thai  the  Congress  will  never  think  of  rep.u,- 
djating  a  single  .claim  or  a  burden,  that  it  shouJld  justly  discharge* 
If,  we  are  to  live  as  an  honourable  natiqn  worthy  of ,  commanding 
credit  frpm  the  Mfh^e  world,  w,e  will  pay  every  farthing  of.  legi- 
timate debt  with  our  blood; 

I  do  not  think  that  I  should  take  you  any  further  through  the 
clauses  of  this  mandate  and  analyse  for  you' the  meaning  of  these 
clauses  as  Congressmen  give  ttrem.  If  it  is  God's  will  that  I 
should  continue  to  take  part  in  these  deliberations,  as  the  delibera- 
tions proceed  I  shall  be  able  to  explain  the  implications  of  these 
clauses.  As  the  deliberations  proceed  If  would  have  my  say  iifc 
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•connection  with  the  safeguards  also.  But  I  think  I  have  said  quite 
enottrh  in  having,  with  some  elaboration  and  with  your  generous 
.indulgence,  Lord  Chancellor,  taken  the  time  of  this  Meeting,  I 
had  not  intended  really  to  take  that  time,  but  I  felt  that  I  could 
.not  possibly  do  justice  to  the  cause  that  I  have  come  to  expound  to 
you,  the  Committee,  and  to  the  British  nation  of  which  we,  the 
Indian  Delegates,  are  at  present  the  guests,  if  I  did  not  give  you 
>out  of  the  whole  of  my  heart  my  cherished  wish  even  at  this  time. 
I  would  love  to  go  away  from  the  shores  of  the  British  Isles  wiih 
the  conviction  that  there  was  to  be  an  honourable  and  equal  part- 
nership between  Great  Britain  and  India.  I  cannot  do  any  tiling 
more  than  say  that  it  will  be  my  fervent  prayer,  during  all  the 
days  that  I  live  in  your  midst,  that  this  consummation  may  be 
reached. 

I  thank  you,  Lord  Chancellor,  for  the  courtesy  that  you  have 
>extended  to  me  in  not  stopping  me,  although  I  nave  t alien  close 
upon  forty-five  minutes.  I  was  not  entitled  to  all  that  indulgence, 
and  I  thank  you  once  more. 

Pandit  M .  M.  Malayiya:  My  Lord  Chancellor,  I  endorse  all 
that  Mahatma  Gandhi  has  said,  and  I  think  this  one  sentence  should 
suffice  to  express  all  that  I  wisn  to  say  at  this  moment;  but,  just  to 
emphasise  the  importance  of  the  view  which  he  has  presented,  I 
might  add  a  little  more. 

It  was  one  of  the  most  extraordinary  things  that  ever  happened 
when  the  inhabitants  of  this  island  established  their  domination 
over  India.  It  was  a  most  extraordinary  tiling  that,  by  a  com- 
bination of  adverse  circumstances,  India,  a  great  continent  by  itself, 
the  inhabitants  of  which  had  ruled  themselves  for  thousands  of 
years  in  their  own  country,  came  under  the  domination  of  the 
people  of  a  small  island  six  thousand  miles  away.  It  was  the  more 
extraordinary  that  this  took  place,  because  the  people  of  this  island 
have  always  stood  for  liberty.  They  have  fought  for  the  liberty 
of  many  peoples  in  different  parts  of  the  world;  and  that  they 
should  establish,  and  so  long  maintain,  a  domination  over  a  great 
continent  like  India  has,  I  submit,  been  an  extraordinary  event. 

What  has  happened  during  all  these  years  is  known  and  has 
been  recapitulated  by  Mahatma  Gandhi.  For  forty-five  years  at 
least  the  Indian  National  Congress  has  been  urging  that  India 
should  have  the  right  to  govern  itself.  The  Congress  was  estab- 
lished in  1885,  and  since  then  it  has  been  asking  that  the  repre- 
sentatives of  the  people  should  have  charge  of  the  administration 
of  their  affairs.  It  took  a  long  time  for  the  British  Government 
io  agree  to  introduce  representative  institutions  in  India.  We  had 
two  reforms  during  the  time  of  Lord  Landsdowne  and  Lord  Morley, 
up  to  the  year  1909.  Then  came  the  war,  and  the  contributions 
which  India  made  in  men  and  money  drew  the  appreciation  of 
many  English  statesmen,  and  we  then  hoped  that  India  would 
be  placed  on  a  footing  of  equality  with  the  other  self-governing 
Dominions  of  the  British  Empire.  We  were  disappointed. 
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During  the  war,  the  services  of  India  were  most  generously  re- 
cognised. I  need  not  remind  the  Committee  of  the  many  appre- 
ciative utterances  made  by  English  statesmen — by  the  late  Lord 
Asquith,  by  Mr.  Lloyd  George  and  many  other  leading  English- 
men who  expressed  their  appreciation  of  the  work  done  by  India. 
As  I  have  already  said,  we  hoped  at  that  time  that  India  would 
be  allowed  to  exercise  the  power  of  administering  her  own  affairs. 
Indeed,  some  of  the  utterances  to  which  I  have  referred  led  us  to 
hope  that  that  would  be  so.  Mr.  Lloyd  George,  for  example, 
said :  — 

"  The  contribution  of  India  has  been  splendid.  The 
assistance  they  have  given  us  in  the  most  trying1  hours  of 
this  campaign  has  been  incalculable  in  its  value." 

Lord  Curzon  stated  that  the  Indian  Expeditionary  Force  reached 
France  in  the  nick  of  time,  and  that  it  helped  to  save  the  cause 
both  of  the  Allies  and  of  civilisation;  and  he  added:  — 

"  The  nature  and  value  of  their  service  can  never  be 
forgotten." 

Mr.  Lloyd  George,  speaking  on  another  occasion,  said:  — 

"  These  young  nations,  the  Dominions,  fought  bravely  and 
contributed  greatly  and  won  their  place  at  the  council  table. 
What  is  true  of  them  is  equally  true  of  the  great  Empire 
of  India,  which  helped  us  materially  to  win  those  brilliant 
victories  which  were  the  beginning  of  the  disintegration  of 
our  foes.  India's  necessities  must  not  be  forgotten  when  the 
Peace  Conference  is  reached.  We  have  had  four  years  of 
great  brotherhood;  let  it  not  end  there." 

One  would  imagine  that,  after  such  utterances,  India  would  be 
placed  on  a  footing  of  equality  with  the  self -governing  Dominions 
of  f  he  British  Empire.  India  was  indeed  made  an  original  Member 
of  the  League  of  Nations,  but  that  was  a  sort  of  comedy — that, 
not  having  freedom  to  govern  itself,  India  should  be  called  on  to 
take  part  in  the  discussion  and  decision  of  affairs  affecting  the  free- 
dom of  other  countries,  was  somewhat  incongruous.  But  this  is 
by  the  way.  The  people  of  India  felt  very  disappointed  when  the 
reforms  of  1919  were  introduced. 

Your  Lordship  is  aware  that,  simultaneously  with  the  introduc- 
tion of  reforms,  agitation  was  carried  on  very  insistently  for  further 
changes  to  be  introduced.  From  1920  to  1930  we  had  ten  years 
of  very  strong  agitation.  The  Congress  again  and  again  asked  for 
the  introduction  of  full  responsible  government.  The  Government 
again  and  again  put  the  matter  off. 

The  convening  of  this  Conference,  after  this  long  period  of 
agitation,  has  raised  in  mv  mind  the  hope  that  the  British  Gov- 
ernment are  now  prepared  to  establish  full  self-government  in 
India.  Apart  from  the  utterances  which  we  have  read  with  great 
interest  and  gratitude,  the  fact  of  this  Conference  having  been 
convened,  and  the  fact,  that  the  Congress  has  been  asked  to  send 
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its  representative,  lead  me  to  hope  that  the  English  people  have 
made  up  their  minds  now  to  admit  us  as  equal  partners  in  the 
British  Empire.  I  wish  to  emphasise  this  fact  for  the  reason  that 
the  situation  demands  that  there  shall  be  no  more  misunderstanding 
about  the  matter.  As  I  have  said,  the  Congress  has  for  forty-five 
years  asked  for  full  self-government.  It  is  not  likely  that  you  can 
satisfy  the  people  of  India  with  any  measure  which  will  fall  short 
of  that.  The  country  deserves  to  have  that  much  recognition  of  its 
capacity  to  govern  itself  and  to  administer  its  own  affairs.  I  hope 
therefore  that  all  those  who  are  taking  part  in  this  Conference  as 
representatives  of  the  British  Government  and  people  will  look 
at  the  problems  which  confront  us  from  that  larger  point  of  view. 
It  is  not  a  question  of  introducing  some  reform  here  and  some 
reform  there,  of  extending  responsibility  in  one  matter  and  a  little 
power  in  another  matter.  The  time  when  the  people  could  be 
satisfied  with  such  small  changes  has  long  gone  by. 

Nobody  who  has  not  been  in  India  during  the  last  twelve 
months — nobody  who  has  not  seen  the  agitation  that  has  been  car- 
ried on,  the  huge  meetings  that  have  been  held,  attended  by  100,000 
people,  or  50,000  people,  or  30,000  people,  the  part  that  the 
women  and  the  children  have  taken  in  the  agitation — nobody  who 
has  not  seen  all  this  can  form  an  idea  of  the  new  India  of  to-day, 
burning  with  a  desire  for  freedom.  And  it  is  my  earnest  wish  and 
prayer  that  all  those  who  have  it  in  their  power  to  bring  about  a 
real  change  in  the  constitution  should  take  a  full  recognition  of 
this  fact.  This  demands  that  the  questions  which  have  to  be  con- 
sidered should  be  looked  at  from  a  large  point  of  view. 

I  am  very  thankful  to  find  that  the  question  lias  been  taken  up 
in  the  spirit  in  which  it  has  been  taken  up.  I  wish  to  make  it  clear 
that  the  demand  of  national  India  for  the  establishment  of  full 
self-government  was  independent  of  the  part  which  the  Ruling 
Princes  took  in  this  matter.  We  are  very  grateful  to  Their  High- 
nesses for  the  far-sighted  statesmanship  with  which  they  have 
acclaimed  the  idea  of  a  federation.  We  welcome  that  idea;  but 
it  should  be  remembered  that  the  demand  of  national  India  for  the 
establishment  of  full  Dominion  Status  was  independent  of  the  part 
which  Their  Highnesses  and  the  Indian  States  have  taken,  and 
which  I  hope  they  will  take  in  this  matter.  Even  if  Their  High- 
nesses had  not  seen  fit  to  join  us  in  the  discussion  of  a  new  constitu- 
tion for  India,  and  to  take  part  in  the  promotion  and  the  building 
up  of  a  federation,  even  then  the  time  demanded  that  full  respon- 
sible government  should  be  established  in  India.  But  now  that 
they  have  come  forward  with  great  foresight  and  patriotism  to  do 
their  share  in  the  building-  up  of  the  new  constitution,  the  path  has 
been  made  clearer,  and  I  hope  that  the  questions  that  will  now  be 
considered  by  the  Committee  and  the  Conference  will  be  considered 
from  the  point  of  view  that  full  Dominion  Status  has  to  be  estab- 
lished. If  that  fact  is  recognised,  then  the  discussion  of  the  other 
questions  will  become  easier.  The  reservations  and  the  safeguards 
will  then  come  in  for  consideration  in  their  proper  order  and  time ; 
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"but  so  long  as  there  is  not  a  conviction  that  the  time  demands  or 
that  the  situation  in  India  demands  that  full  responsible  govern- 
ment should  be  established  there  without  further  delay,  so  long, 
I  think,  will  the  questions  that  are  coming  up  for  discussion  not  be 
seen  in  their  proper  perspective.  If  it  is  once  agreed  that  Dominion 
Status  is  a  necessity  and  must  be  established,  then  I  submit  that  the 
question  for  the  Conference  to  consider  would  be,  what  are  the 
difficulties  in  the  way  of  the  establishment  of  such  status.  And  we 
should  be  prepared  to  discuss  every  one  of  the  difficulties  that  may 
be  urged,  and  prepared  to  do  all  that  is  reasonably  possible  for  us, 
to  remove  misgivings  and  to  allay  apprehensions  which  might  be 
entertained  by  friends  of  India  as  to  the  future  of  India  under  the 
new  constitution. 

If  the  new  Government  of  India  is  to  get  a  fair  chance,  I  think 
all  impartial  friends  will  agree  that  it  should  receive  full  power  to 
administer  the  affairs  which  will  be  entrusted  to  it.  We  are  fare 
to  face  to-day  in  India  with  two  aspects  of  the  situation.  First 
there  is  the  political  situation,  which  demands  that  the  natural  and 
reasonable  aspiration  of  Indians  that  they  should  be  masters  in  their 
own  country  should  be  recognised;  and  I  think  it  is  unnecessary  foi 
me  to  appeal  to  my  English  friends,  to  my  British  friends,  to  look 
at  this  aspect  of  the  question  in  a  large  way.  They  have  been  the 
apostles  of  liberty,  they  have  fought  for  the  liberty  of  many  peoples 
in  many  parts  of  the  world.  Is  it  too  much  for  us  to  expect  that, 
after  they  have  been  connected  with  India  for  175  years,  and  have 
derived  immeasurable  benefits  from  it,  and  view  of  the  part  which 
Indians  played  witli  them  in  the  Great  War,  and  also  in  recognition 
of  the  ancient  civilisations  which  India  has  inherited,  both  Hindu 
and  Mussulman — is  it  too  much,  to  ask  that  they  should  even  now 
make  up  their  minds  to  treat  us  Indians  as  their  equal  fellow- 
subjects,  and  recognise  our  right  to  administer  our  own  affairs  as 
they  have  the  riglit  to  administer  their  own?  I  very  much  hope 
that  they  will  make  up  their  minds  to  do  so;  and  once  Ihey  do  so, 
the  difficulties  that  they  find,  the  apprehensions,  the  fears  which 
they  entertain,  will,  I  submit,  easily  give  way. 

In  that  attitude,  if  they  will  remember  the  position  which  India 
occupies  to-day  from  the  economic  point  of  view,  they  will  be 
greatly  helped  in  arriving  at  a  decision.  We  have  complained  in 
India,  for  the  lust  fifty  years  and  more,  that  the  administration  of 
India  has  been  extremely  costly,  far  too  costly  for  the  people  of  the 
country.  Fifty  years  have  passed — in  fact  a  much  longer  period 
lias  passed — since  India's  Grand  Old  Man,  Dudabhai  Jfuoroji,  began 
to  urge  upon  the  English  Government  a  large  reduction  of  expendi- 
ture, both  Military  and  Civil.  The  Despatches  of  the  Government 
of  India  themselves  are  full  of  protests  regarding  the  charges  for 
Army  expenditure  which  have  been  inflicted  from  time  to  time 
upon  India.  India's  statesmen  have  spoken  again  and  again — and 
none  more  strongly  and  more  repeatedly  than  my  esteemed  friend 
Sir  Dinsha  Edulji  Watcha — against  the  excessive  character  of  the 
'Army  expenditxire ;  but  that  expenditure  has  been  maintained  in 
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spite  of  our  protests,  Uhe  Civil  expenditure  has  alsg  b^en 
tained  at  a  high  figure.  Not  ouly  that,  but  it  has*  bqen,  en 
by  the  Lee  Commission  grants  during  the  last  few  yqars.  India, 
has  now  come  to  a  crisis  when  it  is  not  uossible  for  the  Goyernjneut 
of  India  to  carry  on  their  administration  with  the  existing  scale 
of  salaries.  You  must  have  read  in.  to-d*iy's  "  Tiiuea  "  the,  report 
of  the  speech  made  by  His  Excellency  the  Viceroy  in  India.  rJChe 
Government  of  India  are  busy  trying  to  retrench  expenditure;  but 
I  submit,  My  Lord  Chancellor,  that  the  Government  of  India  dojiqt 
possess  the  power  and  cannot  have  the  outlook  which  are  needed  in, 
order  that  a  retrenchment  of  expenditure,  such  as  the  situation 
calls  for,  should  be  undertaken. 

Unfortunately,  you  yourselves  are  passing  through  a  great 
national  crisis.  We  all  sympathise  with, you  in  your  troubles.  We 
earnestly  hope  and  pray  that  you  may  soon  get  over  them,  and  we 
admire  the  spirit  in  which  you  have  met  the  situation.  We  admire 
the  spirit  in  which  the  National  Government  has  been  formed,  and 
iu  which  the  most  outstanding  personalities  in  each  Party  have  come 
forward  to  put  their  shoulders  to  the  wheel  and  to  pilot  the  ship  of 
State  through  the  troubled  waters  in  which  it  has  found  itself.  It 
is  such  a  National  Government  alone  which  can  think  of  and  carry 
out  a  large  policy  of  revision  of  expenditure.  It  is  not  possible  for 
the  Government  of  India  as  it  is  constituted  to-day  to  do  that  work, 
ajul  in  order  that  that  work  should  be  done  rightly,  in  order  that 
the  relief  which  is  due  to  the  Indian  people  should  be  secured  to 
them,  in  order  that  the  reductions  should1  be  large  and  should  enable 
the  Government  of  India  to  carry  on  its  administration  without 
facing  bankruptcy  from  day  to  day,  it  is  necessary  that  the  repre- 
sentatives of  the  people  of  India  should  be  allowed  to  exercise  the 
power  to  administer  their  own  financial  affairs. 

This  combination  of  the  economic  and  political  aspects  of  the 
case  makes  it  imperative  that  the  constitution  which  we  are  thinking 
of  preparing  should  be  one  in  which  the  representatives  of  the 
people,  chosen  by  the  people  and  trusted  by  the  people,  should  have 
the  charge  of  the  administration  of  the  financial  affairs  of  the 
country.  Once  this  view  is  adopted,  the  question  of  reservations 
and  safeguards  will  require  to  be  considered  over  again.  Among 
the  reservations,  I  notice,  first  stands  the  Army  expenditure.  Npw, 
there  was  a  timej  not  many  years  ago,  when  many  Indians  were 
prepared  that  the  administration  of  the  Army  should  be  in  charge 
of  the  Viceroy  for  some,  time  to  come.  To-day  the  position  ift- 
different.  To-day  the  feeling  is  general  and  widespread  that,  if 
India  is  to  have  a  fair  chance  to  prosper,  the  Army  expenditure- 
must  be  cut  down  ruthlessly.  That  expenditure  is  sitting  like  a 
upas  tree  upon  the  Indian  vegetation.  It  prevents  India  fronji  doing 
many  things  which  are  necessary  to  build  up  the  national  strength 
of  the  people.  I  do  not  wish  to  go  much  into  detail  at  this  moment ; 
but  I  wish  to  remind  the  Committee  that,  in  that  expenditure,  the 
cost  of  the  British  troops  forms  an  important  ana  heavy  item. 
Nbw,  British  troops  have  existed  in  India  for  a  long  time,  but  we* 
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"have  protested  during  all  that  time  that  those  troops  were  not 
needed.     We  have  got  an  Indian  Army  consisting  of  150,000  of  the 
best  soldiers,  officered  by  British  officers.     I  am  not  speaking  of  that 
Army ;  we  wish  to  leave  that  Army  as  it  stands,  so  far  as  numbers 
are  concerned,  but  with  such  improvements  and  changes  as  may  be 
necessary.     But  so  far  as  the  British  troops  in  India  are  concerned, 
that  is  an  Army  against  which  protests  have  long  been  made,  that 
it  was  really  a  part  of  the  British  reserves  kept  in  India  for  which 
India  was  unjustly  made  to  pay.     I  ask  all  my  British  friends  to 
look  at  this  question  in  a  dispassionate  light.     There  is  no  desire  to 
get  rid  of  the  British  Officers  of  the  Indian  Army  immediately.     As 
I  have  said,  so  far  as  the  Indian  Army  is  concerned,  they  will 
continue  to  work,  and  I  hope  we  shall  work  together  for  a  long 
time.     But  so  far  as  the  British  troops  are  concerned,  that  is  a 
matter  that  requires  consideration,  for  it  affects  expenditure  to  a 
very  large  extent.     You  have  the  question  of  disarm ament  before 
you,    and   I   hope,    along   with    that    question,    you   will    consider 
whether,,  in  fairness  to  India,   the  British  troops  should   not  be 
recalled — whether  they  should  not  be  recalled  at  once  or  whether 
they  should  not  be  recalled  in  the  course  of  a  limited  period  which 
may  be  agreed  upon.  That,  I  submit,  is  a  matter  which  requires  con- 
sideration from  the  point  of  view  which  is  now  presented  to  us  by 
the  altered  state  of  things  both  in  India  and  in  England. 

As  regards  the  financial  safeguards,   they,   too,   require  fresh 
consideration  from  the  point  of  view  which  I  have  mentioned.     The 
change  in  India  has  been  tremendous.     The  capacity  of  the  people 
to  bear  further  taxation    is   known   to  be  now  nil.     They   cannot 
continue  to  live  under  the  existing  conditions;  and  if  there  is  to  be 
any  relief  to  them,  a  large  reduction  in  expenditure  will  be  neces- 
sary, both  on  the  Military  and  on  the  Civil  side.     The  question  has 
been  raised  of  controlling  financial  policy  from  the  point  of  view 
of  helping  India  to  retain  its  credit.     We  shall  all  be  very  grateful 
to  our  British  friends  for  any  advice  they  will  g'ive  us  so  that  we 
may  retain  our  credit  and  enhance  it.     Let  me  remind  them,  how- 
ever, that  we  Indians  understand  our  duty  to  our  country,  and  we 
recognise  that  credit  is  important  in  the  carrying  on  of  any  ad- 
ministration; and  we  shall  not  do  anything  which  will  impair  that 
credit.     On  the  contrary,  we  shall  do  everything  that  is  reasonable 
in  the  interests  of  Ind'a  to  strengthen  that  credit.     So  also  with 
regard  to  fiscal  policy.     What  is  needed  is  that  we  should  not  be 
asked  to  agree  to  certain  proposals  in  the  abstract,  but  that  we 
should  examine  each  matter  on  its  own  merit ;  and,  where  it  is  found 
to  be  in  the  interests  of  India  that  certain  safeguards  should  be 
provided,  we  should  all  be  very  willing  very  thankfully  to  receive 
the  advice  which  mav  be  given  to  us  and  to  discuss  the  matter. 
We  shall  either  convince  you  or  be  convinced  by  you.     In  either 
case  I  hope  there  will  be  an  understanding  between  us  which  will 
be  a  great  asset  in  the  situation. 

There  are  other  questions  upon  which  I  should  like  to  touch, 
but  I  find  the  time  is  passing  and  I  will  therefore  shorten  what  I 
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have  to  say.  If  we  look  at  the  problem  from  the  correct  point  of 
view,,  the  willingness  of  the  Indian  States  to  come  into  the  proposed 
Federation  I  most  sincerely  welcome.  I  give  mv  hearty  support  to 
the  idea  that  there  should  be  one  united  India — united,  though 
divided  in  certain  respects.  I  only  wish  to  say  that,  if  we  accept 
that  idea,  the  details  which  must  be  discussed  need  not  frighten  us. 
I  do  not  think  we  are  called  upon  at  this  sta^e  to  endorse  all  the 
details  which  have  been  proposed.  They  will  require  very  much 
further  examination,  but  they  are  details.  If  it  is  once  decided 
that  there  shall  be  a  Federation  in  which  the  Indian  States  and 
British  India  will  unite,  the  rest  of  it,  I  submit,  will  not  be  difficult 
to  settle.  The  great  thing  is  to  recognise  that  this  agreement  on 
behalf  of  Their  Highnesses  the  Ruling  Princes  of  India  to  come 
into  an  all-India  Federation  has  put  the  problem,  in  a  new  light 
and  a  very  welcome  light,  because  it  was  impossible  to  think  of 
the  new  Government  of  India  not  having  the  closest  relations  with 
the  Rulers  of  about  one-third  of  India.  Therefore  the  coming  in 
of  Their  Highnesses  is  a  matter  upon  which  we  may  well  con- 
gratulate ourselves  and  congratulate  Their  Highnesses  and  the 
country  as  a  whole. 

Among  the  questions  which  will  require  consideration  will  be 
those  of  the  composition  of  the  Houses  and  the  measure  and  method 
of  the  representation  of  the  States ;  but  those  are  all  matters  of 
detail.  So  also  are  the  questions  of  the  rights  which  should  be 
exercised  by  the  smaller  States  and  by  the  greater  States.  But  I 
do  not  see  anything,  My  Lord  Chancellor,  which  should  stand  in  the 
way  of  the  Federation  being  agreed  upon.  With  the  help  of 
yourself  and  the  British  statesmen  whom  we  find  around  us,  and 
with  the  help  of  Their  Highnesses  the  Ruling  Princes,  we  should 
be  able  to  hammer  out  a  constitution  for  a  federated  India  which 
should  stand  solid  and  satisfactory  for  all  time. 

So  far  as  the  question  of  the  minorities  is  concerned,  I  submit 
that  that  also  should  not  stand  in  the  way  of  our  building  up  a 
constitution.  The  question  of  minorities  is  a  very  important  ques- 
tion. No  man  who  wishes  to  have  a  working  constitution  would 
ignore  the  necessity  of  satisfying  the  minorities.  I  am  sure  we 
should  be  able  to  arrive  at  a  settlement  among  ourselves.  This  is 
my  hope  still;  but,  if  we  are  not  able  to  do  so,  that  is  a  question 
for  which  some  other  solution  can  be  found.  It  is  inconceivable  to 
my  mind  that  the  future  constitution  of  a  great  country  like  India 
should  be  blocked  bv  a  small  question  like  that  of  satisfying 
minorities.  I  call  it  a  small  question,  not  because  I  undervalue  its 
importance,  but  because  I  believe  that  it  is  a  question  which  can  be 
settled,  which  is  not  incapable  of  solution  ;  and  I  hope  that,  when 
our  discussions  have  proceeded  further  we  shall  find  some  solution 
which  will  enable  us  to  go  forward  with  the  building  up  of  the 
constitution. 

Forty-five  years  have  passed  since  I  first  attended  the  Indian 
National  Congress.  In  supporting  the  resolution  which  was  there 
proposed  for  the  establishment  of  national  self-government,  I  con- 
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eluded  with  the  following  words ;  and  I  regret  to  find  that,  even 
after  the  lapse  of  half  a  century  I  have  still  to  conclude  with  the 
same  words  to-day :  We  have  asked  our  British  fellow  subjects  to 
help  us  to  establish  full  responsible  self-government  in  India.  I 
hope  the  cause  of  liberty  and  right  will  now  engage  the  attention 
of  every  honest  Englishman  in  India  and  in  England,  and  that 
every  true  Briton  who  values  the  rights,  the  privileges,  the  free- 
dom, which  have  made  him  and  his  country  what  they  are,  will  aid 
us,  like  a  true  Briton,  to  the  fruition  of  our  aspiration  for  equal 
rights,  equal  privileges  and  equal  freedom. 

H.H.  The  Chief  of  Sanyli:  My  Lord  Chancellor,  I  tender  my 
grateful  thanks  to  Your  lordship  for  the  cordial  welcome  you  have/ 
been  pleased  to  extend  to  me  along  with  our  other  colleagues  who/ 
appear  here  for  the  first  time  as  members  of  this  Committee.  I  am 
much  beholden  to  His  Majesty's  Government  for  the  honour  they 
have  done  me  in  inviting  me  to  serve  on  this  Committee.  I  esteem 
it  as  indeed  a  privilege  that  I  should  be  permitted  to  participate  in 
a  discussion  in  which  so  many  distinguished  countrymen  of  mine 
are  making  their  valued  contributions. 

I  am  especially  glad  of  the  opportunity  afforded  me,  because  I 
am  here,  riot  merely  in  a  personal  capacity,  but  as  the  representative 
of  the  States  in  general  and  of  the  smaller  States  in  particular, 
which,  though  their  individual  resources  may  be  small  in  com- 
parison with  those  of  the  Provinces  of  British  India  and  the  larger 
States,  are  yet  considerable  in  their  aggregate  extent — which,  more- 
over, have  a  proud  historical  tradition  behind  them,  cemented  by 
Treaties  and  agreements  with  the  Paramount  Power;  and  which, 
fron\  the  very  limitations  of  their  size,  have  a  form  of  administra- 
tion more  in  touch  with  the  daily  life  and  interests  of  their  subjects 
than  is  possible  in  the  large  States  and  Provinces. 

The  representatives  of  the  States  in  general  agreed  last  year  in 
principle  to  enter  federation  with  British  India  subject  to  certain 
safeguards,  because  they  realised  that  in  that  way  alone  could  the 
ideal  of  a  united  India  be  achieved.  In  that  resolution  I  concurred, 
and  to  it  I  firmly  adhere.  And  we  have  reason  to  be  glad  that  the 
principle  of  federation  has  been  so  largely  accepted  by  the  Princes, 
It  is,  however,  essential  that  the  rights  of  the  States  should  be 
adequately  safeguarded.  Their  Rulers  desire  to  lay  stress  upon 
this,  as  a  condition  precedent  to  federation,  not  only  on  account  of 
their  position  and  traditions,  but  also  because  the  condition  and 
degree  of  progress  in  the  States  vary  very  greatly.  They  are, 
therefore,  glad  that  their  British  Indian  friends  appreciate  the 
sacred  character  of  the  Treaties  which  they  have  concluded  with  the 
British  Government.  It  must  follow  that  any  modification  of  the 
sovereignty  of  the  Rulers  can  be  made  only  with  their  consent. 

I  fully  recognise  that  the  union  of  the  States  and  British  Indian 
Provinces  involves  problems  which  can  only  be  solved  by  mutual 
good  will  and  concession.  I  would  be  inclined  to  refer  only  to 
three  problems  at  this  stage :  first,  the  extent  of  the  representation 
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of  the  States  in  the  proposed  Federal  Chambers ;  second,  the  method 
by  which  the  Members  constituting  that  representation  should  be 
appointed;  and  third,  the  division  of  subjects  between  the  Federal 
Government  and  the  individual  Governments  of  the  States  and 
Provinces. 

As  regards  the  first  problem,  I  would  earnestly  urge  that  some 
allowance  in  excess  of  a  mere  representation  on  the  basis  of  popula- 
tion should  be  granted  to  the  States  in  both  the  Federal  Chambers. 
It  is  surely  desirable  that  in  a  federation  as  many  as  possible  of  the 
federating  Units  should  be  individually  represented.  This  prin- 
ciple was  recognised  in  the  great  federations  of  the  United  States 
of  America  and  of  the  German  Empire.  I  do  not,  of  course,  claim 
that  every  Indian  State,  however  small,  can  be  individually  repre- 
sented ;  but  it  is  certainly  desirable  that  as  many  States  as  possible 
should  be  thus  represented.  Moreover,  if  we  look  at  the  question 
from  another  point  of  view,  the  federation  is  being  formed  from  two 
great  collections  of  units,  the  British  Provinces  and  the  States.  It 
is,  therefore,  reasonable  to  ask  that  the  representation  iu  the  Upper 
Chamber  should  be  equally  divided  between  the  Provinces  and  the 
States.  As  regards  the  Lower  House,  I  admit  that  the  numbers 
must  be  based  more  largely  upon  population.  But  may  I  say  that 
here  also  some  advantage  should  be  allowed  to  the  States,  for  two 
reasons :  firstly,  that  it  is  not  desirable  to  nut  in  a  hopeless  minority 
the  States  which,  from  their  geographical  position,  do  not  include 
many  populous  cities;  and,  secondly,  that  the  States  are  so  scattered 
in  a  territorial  sense  that  it  is  impossible  for  them  to  be  conveniently 
represented  on  a  population  basis  if  the  unit  of  population  be  not 
placed  lower  than  would  be  necessary  in  the  more  compact  and 
thickly  populated  British  Indian  Provinces. 

As  regards  the  second  question — as  to  how  the  representatives 
of  the  States  should  be  appointed — the  States  desire  that  this  should 
be  left  for  the  decision  of  the  Administrations  of  the  States  con- 
cerned. Personally  I  am  entirely  in  favour  of  its  being  on  as  liberal 
a  basis  as  possible;  but  any  pressure  on  the  States  to  adopt  any 
particular  form  of  selecting  their  representatives  would  in  effect  be 
an  invasion  of  their  sovereignty. 

As  regards  the  division  of  the  subjects  between  the  Federal 
Govern  went  and  the  Governments  of  the  States  and  Provinces,  the 
position  of  the  States  is  very  clear:  they  do  not  wish  to  interfere 
in  the  affairs  of  the  Provinces  nnd  they  do  not  wish  the  Provinces 
to  interfere  in  their  affairs.  It  follows  that  the  subjects  dealt  with 
by  the  Federal  Government  should  be  us  few  ns  possible  and 
should  be  strictly  confined  to  the  truly  Federal  sphere.  The  British 
Provinces  aspire  to  form  true  autonomous  units.  This  position  of 
true  autonomy  the  States  already  enjoy  and  iruiat  be  allowed  to 
retain.  It  may  be  necessary  to  have  Central  subjects  for  the  British 
Provinces,  but  there  is  neither  necessity  nor  justification  for  extend- 
ing these  subjects  to  the  States. 

My  Lord,- 1  recognise  that  these  problems  require  full  discussion 
and  consideration.  They  also  require  that  the  Delegates  from 
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British  India  should  appreciate  the  peculiar  rights,  as  well  as  the 
difficulties,  of  the  States. 

If  goodwill  is  forthcoming  on  both  sides,  as  I  am  sure  it  will, 
I  feel  no  doubt  that  it  will  be  possible,  My  Lord,  under  your  dis- 
tinguished Chairmanship,  to  realise  the  ideal  that  we  all  have  at 
heart :  a  Federated  India,  which  will  derive  strength  from  the  fact 
that  it  unites,  in  a  flexible  yet  firm  union,  Provinces  and  States  of 
widely  different  individual  character. 

Sir  Samuel  Hoare :  Lord  Chancellor,  I  should  like  to  say  to  my 
colleagues,  first  of  all,  that  whenever  I  make  an  intervention  in 
our  discussions,  you  must  not  necessarily  take  it  as  a  considered 
declaration  on  behalf  of  His  Majesty's  Government.  I  regard 
myself  here  as  being  in  two  capacities:  first  of  all,  as  Secretary  of 
State;  and,  secondly,  as  an  individual  member  of  this  Committee. 
In  the  course  of  our  discussions  no  doubt  I  shall  express  many 
provisional  opinions,  and  I  shall  ask  many  questions  that  may  not, 
when  we  come  to  see  the  whole  picture,  necessarily  indicate  the  final 
and  considered  view  of  the  Government  as  a  whole. 

The  next  observation  I  should  like  to  make  is  to  say  how  very 
glad  I  am  to  have  heard  the  speeches  of  the  new  members  of  the 
Committee.  It  is  all  to  the  good  that  our  Committee  should  be 
more  fully  representative  of  public  opinion  as  a  whole.  It  is  also 
to  the  good,  if  I  may  say  so,  that  every  members  of  the  Committee 
should  freely  express  his  own  opinions,  whether  they  differ  or  not 
from  the  opinions  of  his  colleagues.  I  think,  therefore,  if  I  may  say 
BO,  that  it  is  truly  satisfactory  that  we  have  had  from  the  new 
members  such  a  very  frank  expression  of  their  opinions.  Obviously 
the  speeches  to  which  we  have  listened  have  contained  a  number  of 
very  controversial  issues.  The  new  members  themselves  have  not 
always  agreed  upon  many  important  issues.  Yet  I  do  think  it  is 
all  to  the  good  that,  at  the  very  outset  of  our  discussions,  we  should 
have  had  these  differences  of  opinion  clearly  put  before  us.  I  take 
in  particular  the  two  principal  speeches  to  which  we  have  just 
listened  this  morning,  Mr.  Gandhi's  speech  and  Pandit  Malaviya's 
speech.  They  would  not  expect  me  to  agree  with  a  great  many  of 
their  contentions;  and  if  it  were  the  stage  of  our  deliberations  in 
which  we  were  going  to  involve  ourselves  in  general  arguments,  I 
should  attempt  to  make  an  answer  to  many  of  the  statements  they 
have  made,  and  to  put,  in  a  very  frank  way,  our  counter  point  of 
view  to  the  point  of  view  that  they  have  expressed. 

But  I  suggest  to  you,  Lord  Chancellor,  that  this  is  not  the  occa- 
sion in  our  deliberations  in  which  we  should  enter  into  a  general 
controversy  of  this  kind.  I  think  it  is  much  better  to  set  aside  the 
general  principles  that  have  formed  so  large  a  part  of  those  two 
speeches,  and  to  remember  that  we  are  a  Committee  with  definite 
terms  of  reference,  namely,  to  see  whether  we  ran  work  out  the 
details  of  an  all-India  Federation  within  the  British  Empire — for 
those,  after  all,  are  our  terms  of  reference.  With  that  in  mind  we 
can  proceed  to  the  detailed  discussion  of  the  actual  factors  in  the- 
problem. 
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Gentlemen,  I  have  ventured  to  make  these  observations  lest  it 
should  be  thought  that  my  silence  implied  in  any  way  an  acceptance 
of  many  of  the  very  controversial  propositions  which  have  already 
-been  raised. 

Lord  Reading :  I  only  wish  to  make  one  or  two  observations  at 
this  stage,  following  upon  the  remarks  of  the  Secretary  of  State. 
First,  however,  may  I  be  allowed  to  say  with  what  deep  interest 
I  have  listened  to  the  speeches  that  were  made  by  Mr.  Gandhi  and 
by  Pandit  Malaviya  this  morning.  I  do  not  intend  for  one  moment 
to  dwell  upon  the  various  points  which  they  have  raised :  they  will 
all  come  up  for  further  detailed  consideration  as  we  proceed.  It  is, 
however,  worthy  of  observation,,  I  think,  that  they  have  introduced 
subjects,  particularly  in  their  more  extended  range  of  vision,  which 
must  be  regarded  by  some  of  us  as  controversial ;  and  that  they 
have  readily  understood.  It  is  an  advantage  that  we  have  had  the 
opportunity  of  listening  to  their  views  and  of  hearing  what  they 
have  to  say;  and  we  trust  that,  when  the  discussion  further  proceeds 
in  detail,  they  will — as  I  am  sure  they  will — listen  to  our  observa- 
tions in  just  the  same  way  as  we  have  to  theirs,  and  that  we  shall 
continue  to  speak  not  only  with  the  utmost  courtesy — that  is  certain 
here — but  also  with  complete  frankness. 

I  occupy  now  a  somewhat  different  position  from  that  which  I 
held  when  the  earlier  sessions  of  the  Conference  took  place,  and  I 
agree  with  what  has  fallen  from  the  Secretary  of  State  for  India. 
I  am  now  a  member  of  the  Government,  but  at  the  same  time  I  am 
also  a  member  of  the  Liberal  Delegation,  which  was  appointed  to 
meet  the  other  members  of  this  Committee;  and  it  may  be  difficult 
at  times  quite  to  realise  in  what  particular  position  one  is  speaking. 
All  I  desire  to  say  is  that  I  endorse  what  the  Secretary  of  State 
has  said.  Questions  may  be  asked  and  arguments  may  be  advanced, 
but  it  must  not  be  assumed  from  that  that  we  may  not  take  up  a 
different  attitude  should  we  be  members  of  the  Government  which 
has  to  consider  in  the  end  the  particular  proposals  which  have  to 
be  made  to  Parliament.  I  do  think  it  is  important  that  in  this 
.assembly  we  should  retain  our  individual  independence,  and  more 
particularly  that  we  should  retain  our  independence  as  members  of 
British  Delegations,  notwithstanding  that  we  are  for  the  present 
members  of  one  National  Government. 


HEAD  2. 

QUESTIONS  CONNECTED  WITH  THE  ELECTION  OF  MEMBERS  OF  THE 
FEDERAL  LEGISLATURE. 

The  following   points   for   discussion   in   connection   with   this 
Head  were  drafted  by  the  Chairman  :  — 

(i)  What  is  to  be  the  method  of  selection  for  each  Chamber 
of  the  Federal  Legislature  of  the  representatives — 

(a)  of  individual  States, 

(b)  of  groups  of  States? 


(ii)  //  the  method  of  selection  is  to  be  nomination,  by  what 
method^  is  a  State's  representative' s  seat  to,  be  vacated  otherwise 
than  by  death  or  on  dissolution? 

(iii)  Are  the  British  Indian  representatives  in  the  Upper 
Chamber  (other  than  those,  if  any,  representing  special  in- 
terests), to  be — 

(a)  directly  elected  by  territorial  constituencies, 

(b)  indirectly  elected  by  the  Lower  Chamber, 

(c)  indirectly  elected  by  the  Provincial  Legislatures  f 

(iv)  Are  the  British  Indian  representatives  in  the  Lower 
Chamber  (other  than  those,  if  any,  representing  special  in~ 
terests),  to  be — 

(a)  directly  elected  by  territorial  constituencies, 

(b)  indirectly  elected  by  the  Provincial  Legislatures, 

(c)  indirectly  elected  by  any  other  method? 

(v)  Is  provision  to  be  made  for  the  representation  by  special 
constituencies  of  special  interests,  other  than  communal  in~ 
terests,  and  if  so,  for  wTiicli  interests — 

(a)  in  the  Upper  Chamber, 

(b)  in  the  Lower  Chamber1? 

(vi)  Are  any  special  qualifications  to  be  laid  down  for  eligibi- 
lity for  membership  of  the  Upper  House  ? 

(vii)  What  requirements,  if  any,  are  to  be  made  in  the  matter 
of  an  Oath  of  Allegiance  on  as.mmption  of  a  seat  in  either 
Chamber  ? 

(viii)  What  provision,  if  any,  shall  be  made  in  each  Chamber 
for  nominated  members,  and  for  what  purposes? 


Chairman:  I  think  the  position  now  is  that  our  preliminary 
discussion  has  come  to  an  end,  arid  we  must  now  get  down  to  details. 
Perhaps  you  will  take  in  your  hands  the  paper  which  has  been 
circulated  and  turn  to  page  3  of  it.  In  accordance  with  your  wish, 
as  expressed  yesterday,  we  are  going  to  begin  with  Head  No.  2. 
I  propose  first  of  all  —  it  will  not  take  me  more  than  a  very  few 
minutes  —  to  draw  your  attention  to  thoae  paragraphs  in  the  Reports 
of  the  Federal  Structure  sub-CprnmUtee  which  deal  to  some  extent 
with  the  questions  to  which  you  will  now  have  to  give  a  definite 


If  you  will  take  Head  2,  you  will  see  that  the  first  question  is  :  — 

"  What  is  to  be  the  method  of  selection  for  each  Chamber 
of  the  Federal  Legislature  of  the  representatives  —  (a)  of  in- 
#ivid,ual  States,  (ft)  of  groups  of  States?  " 

Now  will  you  please  take  the  Report  of  the  Federal  Structure  sub- 
Committee  in  your  hands,  because  I  shall  have  to  refer  you  to  one 
or  two  points  and  ask  you  to  make  notes  fo?  the  discussion.  If  you 


will  torn  to  space  8  of  the  Report  of  the  'Federal  Structure  sub-Com- 
mittee, you  will  see  that  paragraph  6  bears  on  it  to  some  extent. 
Paragraph  '6  fcays  :  — 

"  The  method  whereby  the  representatives  of  British  India 
are  to  be  chosen  was  not  deferred  to  this  sub-Committee,  but 
Their  Highnesses  made  it  clear  that,  in  their  opinion,  the 
method  by  which  the  States'  representatives  should  be  chosen 
'trill  be  a  matter  for  the  States 


Now  will  you  please  turn  to  page  15  of  the  Report  of  the  Federal 
Structure  sub-Committee.  You  will  see  that  the  question  by  this 
time  was  referred  to  us.  Please  look  at  the  bottom  of  t^he  page, 
where  you  will  see  it  says  :  — 

"  The  further  Heads  whidh  fre^e  referred  to  the  sub-Com- 
mittee and  are  now  under  discussion  are  :  —  ....  (5) 
The  method  whereby  representatives  from  British  India  and 
from  the  Indian  States  are  to  bb  cho&en." 

Will  you  please  put  kgaihst  this  item,  therefore,  the  reference 
to  the  <f>ages  in  the  Report  of  the  Federal  Structure  sub-Committee  — 
page  8  and  page  15.  I  will  now  ask  yon  to  turn  to  paragraph  26 
<m  page  21  of  the  Report  of  the  Federal  Striicture  sub-Coininittee. 
The  Federal  Structure  sub-Cotomittee  did  toot  -go  very  deeply  into 
this  question.  If  you  will  look  at  paragraph  26,  the  last  sentence 
of  the  first  sub-paragraph,  you  will  see  that  it  says  :  — 

"  It  was  thought  that  this  object  might  be  secured  by 
prescribing  for  the  candidature  of  the  British  Indian  members 
qualifications  similar  to  those  now  in  force  for  the  Council 
of  State:  and  the  sub-Committee  have  no  doubt  that  the 
Rulers  of  the  Indian  States,  in  selecting  their  representa- 
tives, will  ensure  that  they  are  persons  of  similar  standing/' 

Here  cotnes  the  method  of  election  to  the  Upper  Chamber,  and  the 

Report  says  :  — 

"  The  sub-Committee  are  almost  unanimously  of  opinion 
that  the  British  Indian  members  of  the  Senate  should  be 
elected  by  the  Provincial  Legislature,  by  the  single  transfer- 
able vote/' 

If  you  will  now  go  to  question  (ii)  of  Head  2,  you  will  see  that 
it  is  this  :  — 

"  If  the  method  of  selection  "  —  (that  is,  selection  by  the 
States)  —  "  is  to  be  nomination,  by  what  method  is  a  State's 
representative's  seat  to  be  vacated  otherwise  than  by  death 
or  on  dissolution?  " 

That  is  a  question  which  was  not  touched  upon  by  the  Federal 
Structure  sub-Committee,  and  you  will  have  to  consider  it. 

Please  turn  now  to  the  next  page,  where  you  will  find  question 
(iii).  We  are  now  coining  to  the  British  Indian  representatives  in 
ihe  Upper  Chamber,  and  the  question  is  :  — 

"  Are  the  British  Indian  representatives  in  the  Upper 
Chamber  (other  than  those,  if  any,  representing  special  in* 
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terests)  to  be — (a)  directly  elected  by  territorial  constituen- 
cies, (6)  indirectly  elected  by  the  Lower  Chamber,  (c)  in- 
directly elected  by  the  Provincial  Legislatures?  " 

Will  you  place  opposite  to  that,  please,  page  21  of  the  Federal 
Structure  sub-Committee's  Report,  because  I  have  just  pointed  out 
to  you  that  the  recommendation  was  that :  — 

"  The  sub-Committee  are  almost  unanimously  of  opinion 
that  the  British  Indian  members  of  the  Senate  should  be 
elected  by  the  Provincial  Legislatures,  by  the  single  trans- 
ferable vote." 

Will  you  now  please  turn  to  (iv) :  — 

"  Are  the  British  Indian  representatives  in  the  Lower 
Chamber  (other  than  those,  if  any,  representing  special  in- 
terests), to  be — (a)  directly  elected  by  territorial  consti- 
tuencies, (b)  indirectly  elected  by  the  Provincial  Legisla- 
tures, (c)  indirectly  elected  by  any  other  method?  " 

That  is  dealt  with  in  paragraph  32  of  the  Federal  Structure  sub-Com- 
mittee's Report  on  page  23.  I  am  not  going  to  read  the  whole  of 
it;  but  I  should  be  glad  if  you  would  put  a  note  against  question 
(iv) — that  it  is  dealt  with  on  page  23  in  paragraph  32. 

With  regard  to  the  next  one,  (v) :  — 

"  Is  provision  to  be  made  for  the  representation  by  special 
constituencies  of  special  interests,,  other  than  communal  in- 
terests and,  if  so,  for  which  interests — 

(a)  in  the  Upper  Chamber, 

(b)  in  the  Lower  Chamber?  J> 

I  shall  be  glad  if  you  will  put  against  that  paragraph  34.  If  you 
will  just  turn  to  it,  it  is  on  page  24 ;  and  that  paragraph  is  headed 
"  Representation  of  special  interests  and  of  the  Crown  in  Federal 
Legislature. " 

The  next  question  is :  — 

"  Are  any  special  qualifications  to  be  laid  down  for  eli- 
gibility for  membership  of  the  Upper  House?  " 

That  is  to  some  extent  dealt  with  in  paragraph  26  of  the  Federal 
Structure  sub-Committee's  Report,  and  I  must  just  read  it.  It  is 
on  page  21 :  — 

"  But  proceeding  simply  on  the  basis  that  there  will  be 
two  Chambers,  the  Upper  smaller  in  size  than  the  Lower, 
and  without  any  decision  as  to  the  relations  of  one  to  the 
other,  the  balance  of  opinion  was  to  the  effect  that  the  Upper 
Chamber — which  might  be  described  as  the  Senate — of  the 
Federal  Legislative  should  be  a  small  body,  of  from  100  to 
150  members,  whose  qualifications  should  be  such  as  will 
ensure  that  it  is  a  body  of  weight,  experience  and  character." 

If  you  would  allow  me,  I  would  just  like  to  give  you  a  note 
about  that,  before  I  go  on,  with  regard  to  the  qualifications.  I  am 
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not  saying  that  these  are  the  proper  qualifications;  I  ain  only  just 
saying  that  they  are  some  of  the  qualifications  which  obtain  iu 
other  constitutions :  — 

"  The  qualifications  of  a  Senator  should  be  as  follows  " — 
(I  am  not  saying  these  are  right,  you  know ;  I  am  only 
putting  out  suggestions) — "  that  he  is  to  be  not  less  than 
25  years  of  age,  except  in  the  case  of  a  Prince  sitting  in  his 
own  right;  (2)  that  he  is  to  be  a  British  subject  or  a  Ruler 
or  subject  of  an  Indian  State;  and  (3)  either  to  be  in  posses- 
sion of  specified  property  qualifications  or  to  have  been  a 
member  of  either  Chamber  of  the  Indian  Legislature  as 
constituted  by  the  Government  of  India  Act,  1919,  or  of  the 
Federal  Legislature,  or  to  possess  such  other  qualifications 
as  any  Provincial  or  State  Government  may  prescribe  with 
a  view  to  securing  persons  who  have  rendered  distinguished 
public  service." 

Now,  there  is  one  question  which  I  left  out  there,  but  which  we 
shall  perhaps  have  to  consider  at  some  time  or  other.  It  is  all  very 
well  to  talk  about  qualifications,  but  are  there  to  be  some  disquali- 
fications at  times?  Now,  that  is  a  matter  which  I  do  not  propose- 
to  discuss  at  the  moment.  I  have  here  a  long  note  with  regard  to 
disqualifications  which  I  can  circulate  later.  The  difficult  point 
there — I  am  going  to  tell  you  all  the  difficulties  at  once,  so  that 
we  may  consider  them — is  disqualifications  which  it  may  or  may 
not  be  thought  wise  to  impose  with  regard  to  political  offences.  I 
am  not  giong  to  say  more  than  that.  I  simply  mention  the  fact 
to  you. 

Now,  with  regard  to  (vii) :  — 

"  What  requirements,  if  any,  are  to  be  made  in  the  matter 
of  an  Oath  ot  Allegiance  on  assumption  of  a  seat  in  either 
Chamber  ?" 

With  regard  to  that,  the  Federal  Structure  sub-Committee  did  not 
make  any  recommendation;  but  it  is  usual  to  provide  that  members 
of  a  Legislative  body  should  subscribe  to  an  Oath  or  Affirmation 
of  Allegiance.  A  provision  of  this  character  may  raise  difficulties 
in  the  case  of  an  Indian  Federation,  particularly  as  regards  the 
States.  I  have  got  a  note  about  that  which  I  will  circulate  in  due 
course.  I  am  not  going  to  take  up  your  time  now.  We  have  been 
very  carefully  into  that  matter;  and  later  on,  if  you  will  allow  me, 
I  will  put  before  you  the  various  pros  and  cons. 
Finally,  (viii) :  — 

"  What  provision,  if  any,  shall  be  made  in  each  Chamber 
for  nominated  members,  and  for  what  purposes?  M 

That  is  dealt  with  in  paragraph  34,  if  you  will  just  put  a  note 
against  it.  It  is  on  page  24  of  the  Federal  Structure  sub-Com- 
mittee's Report: — "  Representation  of  special  interests  and  of  the 
Crown  in  Federal  Legislature/'  ' 

Sir  Tej  Bahadur  Sapru :  My  Lord,  Chancellor,  I  am  speaking 
with  considerable  diffidence,  as  I  know  that  I  am  following  the  two* 


f<tfemost  leaders  df  prefient-day  India.  Mr.  Grindhi  has,  in  his 
speech  ilnia  ttunrmng,  jmt  :4he  Cdii£reSs  point  tff  view  in  a  manner 
in  which  no  -father  living  Indian  could  have  done.  He,  if  'I  may 
be  permitted  to  day  so,  sums  up  in  his  unique  personality  the  most 
burning  passion  for  freedbm  in  India  and  the  highest  form  of 
patriotism.  Pandit  Malaviya's  record  of  public  service  and  dedica- 
tic^p  to  the  'public  affairs  of  his  country  extends  over  forty  years. 
It  itiay  be  that  it  is  my  misfortune  that  I  have  at  the  present 
moment  not  the  honour  to  belong  to  the  National  Congress. 
Nevertheless,  I  am  free  to  confess  that,  during  my  experience  as  a 
public  man  in  India,  I  have  neverf  known  any  other  two  men  who 
have  comnlended  the  same  confidence  or  respect  of  their  countrymen 
as  these  two  distinguished  representatives  on  my  ri^ht.  Whether 
Vou  agree  or  whether  you  do  n6t  agree  with  them,  you  have  got  to 
listen  to  them,  to  think  over  what  they  have  said;  and  speaking  for 
myself,  My  Lord,  I  venture  to  think  that  the  note  which  Mr.  Gandhi 
struck  this  morning  is,  notwithstanding  the  fact  that  it  has  introduc- 
ed several  controversial  matters,  one  fufl  of  hope.  I  do  not  despair 
that,  before  this  Conference  is  over,  Mr.  Gandhi,  who  can  lead 
public  movements  as  no  one  else  haa  led  them  in  other  times,  will 
have  established  his  reputation  all  over  the  world,  not  merely  a  a 
a  great  leailer  of  public  movements,  but  as  a  great  constructive 
statesman.  If  I  may  be  permitted  to  remind  you  all  of  what  a 
famous  statesman  in  philospphy  said  one:  "  It  is  only  pygmies 
tvho  destroy;  it  is  giants  who  can  build/'  I  have  not  the  least 
doubt  that,  notwithstanding  anything  that  may  be  disturbing  to 
the  minds  of  certain  members  of  this  Conference  or  of  this  Com- 
mittee in  Mr.  Gandhi's  speech,  you  will  find — it  is  my  expectation 
ami  at  any  rate  it  is  my  hope — that  Mr.  Gamllii  lias  got  a  great 
deal  to  contribute  in  the  way  of  constructive  statesmanship  so  far 
.a's  'this  Conference  is  concerned. 

My  Lord,  the  critics  of  the  last  Session  of  the  Round  Table 
•Conference  in  England  &nd  in  India  have  not  been  few.  The 
question  has  been  broadly  asked,  both  in  your  country  and  in  my 
own  country,  whether  the  last  Session  of  the  Conference  was  at  all 
a  success.  "We  have  been  told  by  some  of  our  countrymen  and 
by  some  of  your  countrymen — including  among  them  men  with 
long  experience  of  administration  in  India,  men  who  have  occupied 
the  position  of  Governor — that  the  last  Session  of  the  Conference 
was  a  failure,  that  it  arrived  at  no  definite  conclusion;  and  they 
have  ventured  to  prophesy  that  tliis  Conference  is  also  going  to  be 
a  failure.  Let  me  say  with  all  respect  that  I  do  not  share  that 
view  at  all.  If  I  were  to  point  out  one  single  element  regarding 
the  success  of  the  last  Conference,  I  would  say  no  greater  tribute 
to  the  work  which  we  carried  on  last  year  and  early  this  year  could 
be  paid  than  that  those  who  withheld  their  co-operation  last  year 
should  have  this  morning  offered  their  co-operation  in  such  a 
generous  manner.  Let  those  critics  remember  this  always. 

I  have  never  for  a  moment  thought  that  the  task  of  constitution 
Jbuilding,  however  pleasant  it  may  be  to  theorists,  is  really  an  easy 
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one  when  you  apply  yourself  to  it  iu  a  practical  fashion.  No  one 
need  remind  us  of  the  difficulties  that  lie  ahead.  No  one  need  tell 
us  that  WQ  have  iu  India  a  country  where  you  have  many  religions 
and  many  traditions.  We  recognise  that;  we  have  always  recog- 
nised that;  but  I  feel  sure  that  everyone  of  us  here  has  come  with 
a  full  determination  that  we  shall  not  do  anything  which  may 
widen  those  differences.  On  the  contrary,  we  shall  do  everything 
that  lies  in  our  power — Hindu,  Muslim,  Sikh  and  Pars! — to  bridge- 
over  those  differences.  I  an  encouraged  in  that  hope*  by  the  pr«7 
sence  of  if r.  Gandhi ;  for  whatever  differences  may  divide  you 
from  him,  or  whatever  differences  may  divide  gome  of  us  from  him, 
on  one  point  I  feel  absolutely  sure  about  Mr.  Gandhi.  The 
Mahatina  is,  has  been,  and  I  have  no  doubt  will  continue  to  bg, 
absolutely  non-communal  iu  his  outlook.  With  him,  I  feel  sure, 
the  freedom  of  India  does  not  mean  the  freedom  of  the  Hindus. 
It  means  the  freedom  of  everyone  who  is  in  India,  whatever  be 
his  nationality,  whatever  be  his  religion,  and  whatever  be  his 
creed.  I  have  always  maintained  that  one  of  the  greatest  duties- 
which  we  are  called  upon  to  discharge  at  this  Conference,  if  not 
the  greatest,  is  so  to  arrange  things  that  we  may  be  able  to  say 
to  the  world  that  we  have  settled  our  domestic  differences — that 
whatever  differences  may  have  divided  us  in  the  past,  in  the  future 
they  will  not  divide  us.  That  will  be  the  measure  of  our  success; 
and,  if  we  fail  to  arrive  at  such  a  conclusion  in  our  work,  I  think 
failure  will  be  written  large  on  olir  foreheads.  That  is  the  view 
that  I  take.  I  feel  confident  that  Mr.  Gandhi  will  apply  himself 
to  this  great  task,  and  I  have  no  doubt  that  he  will  have  in  an 
abundant  manner  the  co-operation  of  my  Muhammadan  friends  in 
the  solution  of  this  difficult  task.  Whatever  be  the  constitution 
one  thing  is  absolutely  certain  and  we  need  not  be  reminded  of 
it:  that  the  position  of  the  minorities,  that  the  position  of  the 
Depressed  Classes,  the  position  of  certain  interests  iu  India,  in 
which  I  include  the  European  trading  community,  have  got  to  be 
protected.  On  that  point  I  am  absolutely  clear.  Ifow  they  will 
be  protected,  and  to  what  extent  they  will  be  protected,  is  a  ques- 
tion which  will  come  up  at  a  later  stage.  I  do  not  wish  to  raise 
any  controversial  issue  on  that  point  beyond  saying  that  we  have 
got  to  apply  ourselves  to  that  task,  arid  the  sooner  we  do  apply 
ourselves  to  that  task  the  better  for  the  country. 

There  is  only  one  other  observation  which  I  will  permit  myself 
to  make,  with  your  Lordship's  indulgence,  and  it  is  this.  In 
certain  quarters  it  has  been  said  that  the  constitution  which  we 
outlined  at  the  last  Session  of  the  Conference  was  a  mere  camou- 
flage; that  it  did  not  give  any  responsibility;  that  it  was  merely 
a  cover  or  a  cloak  to  hide  autocratic  powers.  I  absolutely  deny 
that.  We  did  not  arrive  at  definite  conclusions  on  the  last  occa- 
sion. That  WQS  not  our  object — that  was  not  the  method  which  we 
pursued.  Our  conclusions  last  year  were  of  a  tentative  character. 
It  was  left  open  to  everyone,  Indian  or  English,  to  go  back  upon 
the  cpnclusiofls  in  the  light  of  the  completed  work.  Therefore,, 
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let  no  one  say  that  the  conclusions  embodied  in  this  Report,  how- 
soever defective  they  may  be,  are  absolutely  final.  I  for  one  think 
that  there  is  considerable  room  for  improvement ;  but  I  do  say  that 
we  succeeded  in  concentrating  public  attention  on  this  point.  And 
the  more  there  is  an  expression  of  opinion  on  the  various  aspects 
of  this  point,  the  better  it  will  be  for  the  Conference  as  a  whole. 

In  the  few  remarks  that  I  am  going  to  make  on  Head  No.  2, 
1  should  not  be  understood  to  commit  myself  irrevocably  to  any 
of  them.  I  am  also  proceeding  in  a  tentative  fashion,  and  my 
object  to-day  will  be  rather  to  provoke  attention  on  this  point  and 
to  elicit  information.  1  reserve  to  myself — as  everyone  else  has 
reserved  to  himself — the  liberty  of  revising  my  own  opinion,  en- 
larging my  own  views  on  certain  questions,  and  narrowing  my 
views  on  other  questions.  I  am  only  throwing  out  a  few  sugges- 
tions in  the  hope  that  they  will  be  discussed  on  their  merits  and 
not  treated  as  to  be  embodied  in  my  final  opinion. 

(The  Committee  adjourned  at  1-0  p.m.  and  resumed  at  2-30  p>»i-) 

Sir  Tej  Bahadur  Sapru :  My  Lord,  before  I  come  to  a  discussion 
of  the  various  propositions  under  Head  2,  I  will  crave  Your  Lord- 
ship's indulgence  just  for  a  moment  to  make  one  or  two  further 
preliminary  observations. 

I  would  venture  to  say  that  the  idea  of  an  all-India  Federation 
which  we  worked  out,  without  going  into  the  minutest  details,  at 
the  last  Sessions,  appears  to  me  to  have  come  to  stay;  there  is  no 
alternative  to  it  of  a  serious  character  which  has  been  put  forward 
by  anybody  in  India  or  in  this  country.  Mahatma  Gandhi  referred 
to  a  clause  in  the  Delhi  Settlement;  and  it  would  appear  to  every- 
body who  studies  that  clause  carefully  that,  so  far  as  the  basic  idea 
of  an  all-India  Federation  is  concerned,  there  is  no  dispute  over  it. 
What  the  content  of  that  idea  will  be  is  a  matter  for  discussion 
and  a  matter  for  settlement.  I  cannot  forget,  however,  that  in 
certain  high  quarters  an  attempt  has  been  made  to  discount  this 
idea  of  an  all-India  Federation  and  to  put  forward  the  idea  of  a 
confederation  of  Indian  States  first.  I  do  not  propose  to  go  into 
that  question  at  this  particular  moment  at  any  length ;  I  am  only 
making  a  passing  reference  to  it. 

There  are  only  two  submissions  that  I  would  like  to  make  with 
regard  to  that  idea  of  confederation.  The  idea  of  confederation  is 
not,  it  appears  to  me,  necessarily  inconsistent  with  the  idea  of  an 
all-India  Federation  that  we  put  forward  last  year;  but  if  the 
authors  of  that  idea  do  think  that  by  putting  it  forward  they  can 
prevent  certain  legal  and  constitutional  consequences  from  follow- 
ing, then,  with  all  respect,  I  venture  to  say  they  are  gravely 
mistaken.  Even  if  yoxi  have  a  confederation  of  British  India  in 
one  block  and  of  Indian  States  acting  in  another  block,  and  you 
combine  the  two  together  and  call  the  two  a  federation,  those  legal 
consequences  are  inevitable.  I  venture  to  submit  that  there  is  a 
tremendous  amount  of  confusion  in  discussing  this  thing  on  the 
.question  of  sovereignty,  divided  allegiance,  nationality  and  things 
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of  that  kind.  I  shall  deal  with  them  as  the  occasion  arises;  but 
meanwhile  I  will  venture  to  submit  with  all  respect  that,  if  there 
is  any  seriousness  about  it,  I  do  hope  that  the  idea  of  confederation 
will  not  be  put  forward  as  a  block  in  our  way.  I  personally  think 
that  if  there  are  people,  whether  they  belong  to  British  India  or 
to  the  Indian  States,  who  do  not  like  the  idea  of  an  all-India 
Federation  or  who  are  opposed  to  it,  it  is  far  better  that  they 
should  frankly  and  courageously  say.  "  We  are  opposed  to  the 
all-India  Federation  and  we  do  not  want  it,"  rather  than  put 
forward  that  idea  as  a  block  in  our  way.  That  is  the  only  caveat 
that  I  should  enter  at  this  particular  moment. 

Now,  My  Lord,  with  your  permission,  I  shall  take  up  the 
various  items  under  Head  No.  2.  I  regret  that  we  departed  from 
the  order  which  was  originally  accepted  by  Your  Lordship  in  the 
paper  that  you  were  pleased  to  circulate,  and  I  feel  it  somewhat 
difficult  to  deal  with  Head  No.  2  without  dealing  with  Head  No.  1 ; 
but  I  shall  observe  Your  Lordship's  ruling,  and  as  far  as  possible 
will  avoid  going  into  matters  which  come  under  Head  No.  1. 

It  is,  however,  impossible  for  me  to  deal  effectively  with  the 
•content  of  Head  No.  2  without,  in  a  general  way,  giving  some  sort 
of  idea  as  to  the  composition  of  the  Senates  in  various  countries. 
I  have  prepared  a  statement,  which  I  shall  venture  to  read,  just  to 
show  what  the  strength  of  the  Senates  in  various  countries  is. 
Most  of  my  statement  will  be  baaed  upon  standard  text-books  or 
books  of  reference  which  are  easily  available.  I  find  that  the 
Italian  Senate  consists  of  under  400  persons,  and  the  method  of 
recruitment  is  entirely  by  nomination.  The  Japanese  House  of 
Peers  consists  of  399  members,  and  the  Spanish  Upper  House,  as 
it  existed  'Until  a  few  months  ago,  consisted  of  about  300.  The 
French  Senate  consists  of  314,  the  Swedish  of  150  and  the  American 
•of  96;  and  the  American  and  Swedish  Senates  are  wholly  elected. 
The  Canadian  Senate  consists  of  96,  wholly  nominated.  The 
Danish  Upper  House  has  76  members,  the  German  Reichsrat  has 
68,  the  Netherlands  50,  Switzerland  44,  the  Australian  Upper  House 
36  and  the  South  African  40.  I  will  not  refer  to  the  others. 

I  wish  also  to  mention  one  important  point,  namely,  as  to 
how  the  members  of  these  Houses  are  appointed,  either  entirely  by 
election,  partly  by  nomination  and  partly  by  election,  or  wholly 
by  nomination.  Under  the  first  heading,  namely,  the  Houses  which 
are  entirely  elected,  come  the  United  States,  Australia,  Switzerland, 
Denmark,  the  Netherlands,  Sweden,  Norway,  the  South  American 
Republics,  and  Belgium,  save  for  the  presence  of  the  Princes  Royal. 
Under  the  second  heading — Houses  partly  nominated  and  partly 
elected — you  have  South  Africa,  the  Irish  Free  State  and  Spain, 
which  was  partly  hereditary  also.  Under  the  third  heading — 
Houses  wholly  nominated — you  have  Canada,  Italy,  New  South 
Wales,  Newfoundland  and  New  Zealand. 

There  is  only  one  other  observation  which  I  will  venture  to  make 
At  this  stage,  and  it  is  this.     Except,  perhaps,  in  Japan  and  Italy, 
R.T.C. — i.  E 
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most  of  the  Second  Chambers  are  about  half  the  size  of  the  Lower 
Chamber;  and,  indeed,  in  some  States  you  find  that  the  Second 
Chamber  is  very  much  smaller.  I  am  only  drawing  the  attention 
of  the  Committee  to  these  facts,  which  can  be  gathered  from  any; 
standard  book. 

Now,  under  the  first  heading  here  we  assume— and  I  must  pro- 
ceed on  that  assumption — that  we  are  going  to  have  a  bicameral 
Legislature,  and  we  must  also  bear  in  mind  the  most  solid  fact  that 
the  Second  Chamber  wijl  consist  of  representatives  not  only  from 
the  Provinces  of  British  India  but  also  from  the  Indian  States. 
In  judging  the  whole  situation,  we  must  not  forget  that,  so  far  ai 
the  Indian  States  element  is  concerned,  there  is  no  parallel  to  it 
to  be  found  in  any  other  constitution  in  the  world.  That  is  the 
most  outstanding  feature  of  the  all-India  Federation  which  we  are 
going  to  establish. 

If  you  are  going  to  have  representatives  from  British  India  in 
the  Tipper  Chamber,  and  also  representatives  of  the  Indian  State* 
in  the  Upper  Chamber,  then  the  question  arises,  as  it  is  given 
under  Head  2  :  — 

"  What  is  to  be  the  method  of  selection  for  each  Chamber 
of  the  Federal  Legislature  of  the  representatives — (a)  of 
individual  States,  (?>)  of  groups  of  States?  " 

There  is  also  the  second  question:  — 

t(  If  the  method  of  selection  is  to  be  nomination,  by  what 
method  is  a  State's  representative's  seat  to  be  vacated  other- 
wise than  by  death  or  on  dissolution?" 

I  should  have  preferred,  on  the  question  of  the  representation 
of  the  Indian  States  in  the  Upper  Chamber,  Their  Highnesses  to 
take  the  lead  and  tell  us  what  their  view  of  the  matter  is.  I  am 
working  under  a  disadvantage  in  that  respect ;  but  I  venture  to 
think  that,  so  far  as  the  representation  of  the  Indian  States*  in  the 
Upper  House  is  concerned,  the  method  of  selection  will  not  present 
any  real  and  serious  difficulty.  Your  Lordship  will  remember  that, 
at  the  last  Session  of  this  Conference,  I  ventured  to  suggest  that  the 
method  of  selection  to  be  adopted  for  the  Upper  House  should  be 
indirect — in  other  words,  that  the  Provincial  Legislatures  in  British 
India,  so  far  as  British  India  is  concerned,  should  be  the  constituen- 
cies for  the  election  of  their  representatives  in  the  Upper  House. 
I  believe  I  am  right  in  saying  that  the  vast  majority  of  the  members 
of  this  Committee  and  of  the  Conference  supported  the  idea  of 
indirect  election  through  the  Provincial  Legislatures.  That  was 
also  the  recommendation  contained  in  the  Report  of  the  Nehru 
Committee. 

I  am  quite  aware  that  there  are  certain  Upper  Chamber  in  other 
parts  of  the  world  where  the  House  is  entirely  elected;  but  I  venture 
to  point  out  that,  where  the  Upper  Chamber  is  an  elected  House, 
there  has  generally  been  an  attempt  on  its  part  to  usurp  powers 
over  financial  matters;  and  you  cannot  in  fairness  deny  to  the  Upper 
House  a  very  substantial  voice  in  matters  of  a  financial  character 
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when  that  House  also  is  an  elected  House.  If,  on  the  other  hand, 
it  is  desired  that  the  Upper  House,  in  the  peculiar  circumstances 
of  India,  should  have  more  or  less  a  conservative  character,  and 
consist  of  men  who  by  reason  of  their  age,  experience  and  judgment 
can  exercise  a  steadying  influence,  then  I  venture  to  think  the 
proper  course  for  us  is  to  have  that  House  appointed  by  nomination 
or  by  election  through  the  Provincial  Legislatures.  This,  of  course, 
refers  to  British  India.  Whether  you  will  have  only  the  Provincial 
Legislatures,  or  whether  you  w.ill  enlarge  the  constituencies  for  the 
Upper  House  by  adding  to  them  local  boards  such  as  municipal 
boards  or  district  boards  in  British  India,  is  a  different  question ; 
and  on  that  I  can  quite  understand  there  being  a  difference  of 
opinion.  I  offer  no  suggestion  with  regard  to  that;  but,  on  the 
main  question  of  indirect  election,  I  stand  by  the  recommendation 
contained  in  the  lleport  of  the  Federal  Structure  sub-Committee. 

Coming  now  to  the  Indian  States,  it  is  quite  clear  that,  if  we 
are  prepared  to  favour  indirect  election  so  far  us  British  India  is 
concerned,  we  cannot  expert  the  Indian  States  to  adopt  any  other 
method.  The  Upper  I  louse  in  a  federal  constitution,  if  1  am  not 
mistaken,  is  supposed  to  represent  the  states  or  the  governments 
of  the  states  more  than  the  people.  If  that  is  so,  then  I  do  not 
think  we  can  seriously  object  at  all  to  the  Indian  States  choosing 
their  representatives  or  the  representatives  of  their  governments  in 
an  indirect  manner  by  nomination — that  is  to  say,  there  will  be  no 
popular  election.  That  is  the  suggestion  I  make  with  regard  to 
the  Upper  House. 

But  when  you  come  to  the  Lower  House,  difficulties  of  an  enor- 
mous character  do  arise.  So  far  as  British  India  is  concerned  you 
will  find,  from  the  Report  of  the  Federal  Structure  Committee, 
that  the  vast  majority  of  the  Indian  members  present  on  the  last 
occasion  favoured  direct  election;  and  I  venture  to  think  that,  so 
far  as  British  India  is  concerned,  there  is  a  very  atrong  feeling 
that  the  election  should  be  of  a  direct  character.  I  would,  in  this 
connection,  remind  the  House  of  the  recommendations  of  the  Gov- 
ernment of  India  contained  in  their  Despatch.  They  themselves 
point  out  that,  to  adopt  an  indirect  method  of  election  for  the  Lower 
House,  would  be  looked  upon  in  India  as  a  reactionary  step ;  and 
they  say  that  possibly  for  the  period  of  transition  it  mi/jht  do  to 
have  something  in  the  nature  of  a  mixture  of  directly  and  indirectly 
elected  representatives.  I  venture  to  suggest  that,  so  far  as  the 
Lower  House  is  concerned,  British  In'dia  should  be  allowed  to  elect 
its  representatives  in  a  direct  manner. 

But  when  you  have  done  that,  then  you  come  up  against  a 
difficulty  of  a  very  serious  character,  arid  that  relates  to  the  Indian 
States.  I  am  fully  aware  of  the  sentiment  of  Their  Highnesses  on 
this  point,  and  I  would  beg  of  them  not  to  misunderstand  me  and 
not  to  suppose  that  I  am  using  any  dictatorial  language.  There  is 
nothing  further  from  my  intention  than  to  indulge  in  language  of 
that  character.  I  thoroughly  realise  the  peculiar  position  of  the 
Indian  States,  and  I  do  not  want  in  the  slightest  degree  to  interfere 
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with  their  liberty  of  action  or  with  their  discretion  in  this  matter. 
But  I  would  respectfully  remind  them  that  the  march  of  democracy 
is  irresistible.  They  can  regulate  it  in  their  own  time,  they  can 
control  it  in  their  own  time,  but  I  venture  to  think  that  they  cannot 
resist  it;  and  it  is  for  Their  Highnesses  to  consider  whether  they 
will  not  adopt  some  method  of  sending  their  representatives  to  the 
Lower  House  which  may  enable  their  representatives  to  bear  more 
or  less  the  same  character  as  the  representatives  of  British  India 
will  do.  It  will  distinctly  be  a  disadvantage  to  the  representatives 
of  the  Indian  States  in  the  Lower  House,  in  dealing  with  their 
colleagues  of  British  India,  if  they  are  always  to  be  reminded  that 
they  are  not  popular  representatives,  but  that  they  are  the  repre- 
sentatives of  individual  Princes  or  of  Governments  of  Indian  States* 
The  real  point  which  I  am  emphasising  is  that  the  Lower  Hoxise 
should  contain  representatives  from  the  Indian  States  of  a>  popular 
character — that  the  representatives  of  the  Indian  States  in  the 
Lower  House  should  not  be  officials.  How  they  will  do  it  is  a 
question  for  them  to  decide.  There  are  Indian  States  at  the  present 
moment  in  India  which  possess  legislative  bodies.  There  are  the 
great  States  of  Mysore,  Travancore,  Cochin,  Bikaner  and  Baroda, 
which  do  possess  legislative  assemblies.  There  are  other  States 
which  do  not  possess  legislative  assemblies,  but  which  do  possess 
bodies  like  municipalities  or  district  boards.  There  is  again 
a  third  class  of  States  which  do  not  possess  either  legislature 
or  municipal  bodies  or  local  bodies.  I  do  not  think  that 
it  is  the  intention  of  any  one  of  us  here  to  force  our  decisions 
upon  Their  Highnesses;  but  we  beg  of  them,  in  the  interests 
of  the  all- India  Federation,  of  which  they  are  as  much  the 
authors  as  we — and,  indeed,  of  which  they  are  in  a  larger 
measure  the  authors  than  we  are,  because,  without  their  consent,, 
the  idea  would  not  have  borne  any  fruit — we  appeal  to  them  to- 
consider  whether,  in  the  interests  of  the  country  as  a  whole,  and  of 
the  all-India  Federation,  in  which  lie  our  hopes  of  Indian  unity ,. 
they  will  not  adopt  methods  to  satisfy  popular  opinion  in  British 
India.  It  is  for  them  to  decide,  and  it  is  for  them  to  make  a  state- 
ment on  the  point.  Therefore,  my  submission  is  that  the  States 
which  are  already  equipped  with  legislative  machinery  should  decide 
to  send  their  representatives  through  their  legislative  bodies ;  for 
the  States  which  can  afford  to  send  their  representatives  through 
municipalities  and  district  boards,  to  send  their  representatives 
through  them.  As  regards  the  rest,  we  can  afford  to  bide  our  time; 
and  we  hope  that  the  example  of  these  bigger  States,  which  contain 
legislative  bodies  and  municipal  bodies,  will  be  infectious  in  course 
of  time. 

Toil  will  observe  that,  in  question  No.  (i),  we  have  to  deal  with 
the  cases  of  individual  States  and  of  groups  of  States.  I  imagine 
that  this  classification  of  the  States  implies  that  there  are  certain 
individual  States  which  would  like,  or  would  probably  insist  upon, 
individual  representation,  more  or  less  following  the  practice  of  the 
Chamber  of  Princes,  with  which  Their  Highnesses  are  more  familiar 
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than  I  can  pretend  to  be.  On  the  other  hand,  there  are  smaller 
States  which  can  only  find  representation  by  grouping  themselves 
together  in  certain  groups,  because  it  is  quite  obvious  that,  if  you 
give  representation  to  each  one  of  these  units,  your  Second  Chamber 
will  consist  of  something  like  600  odd  people,  and  your  First 
Chamber  must  consist  of  even  a  larger  number  of  men — and  that  is 
entirely  out  of  the  question.  Therefore  it  is  for  Their  Highnesses 
to  say  what  is  the  minimum  number  that  will  meet  their  require- 
ments and  which  will  meet  their  needs.  Then  we  can  discuss  the 
question  of  the  proportions  between  British  India  and  the  Indian 
States.  It  is  for  Their  Highnesses  to  say  how,  having  got  that 
minimum  number,  they  are  going  to  provide  for  the  representation 
of  the  smaller  States  and  how  they  are  going  to  group  them  together. 
These  are  matters  of  a  domestic  character  so  far  as  Their  Highnesses 
are  concerned.  We  are  not  directly  interested  in  the  question  as 
to  how  the  representation  is  to  be  secured  for  the  smaller  States; 
but  we  do  wish  to  sjiy  that  we  entirely  sympathise  with  and  support 
the  claim  of  the  smaller  States  that  they  should  be  represented  not 
only  in  the  Upper  House  but  in  the  Lower  House. 

Now  I  pass  to  the  second  question  under  head  No.  2.     The  ques- 
tion is,  you  will  observe :  — 

"  If  the  method  of  selection  id  to  be  nomination,  by  what 
method  is  a  State's  representative's  seat  to  be  vacated  other- 
wise than  by  death  or  on  dissolution?  " 

I  will  not  take  many  minutes  over  this  question;  but  I  would 
venture  to  say  that,  once  a  State's  representative  has  been  selected 
or  elected  or  nominated  to  either  of  the  two  Houses,  excepting  in 
the  case  of  officials  of  the  States  who  may  be  sent  up  to  the  Upper 
House,  their  seats  should  not  be  vacated  otherwise  than  by  death  or 
by  dissolution — that  is  to  say,  I  think  constitutionally  it  would 
not  be  right  or  correct  that  A  should  be  representing  an  Indian 
State  in  the  Lower  House  to-day  and  B  should/  be  representing  the 
same  State  to-morrow.  There  must  be  continuity,  which  alone  can 
secure  independence  on  the  part  of  the  representatives.  But  I  am 
prepared  to  make  an  exception  in  the  case  of  officials  who  may  be 
sent  by  the  Indian  States  to  the  Upper  House.  For  instance,  I 
could  quite  imagine  a  State  sending  a  Minister  to  the  Upper  House 
to-day,  and  that  Minister  ceasing  to  hold  office  after  six  months, 
arid  that  State  desiring  to  send  his  successor  to  the  Upper  House. 
But,  excepting  for  that,  I  would  not  allow  the  seat  of  a  represen- 
tative of  an  Indian  State  in  either  House  to  be  terminated  or  to  be 
taken  back  merely  at  the  option  of  a  nominating  or  selecting  agency. 

Chairman :  I  ought  to  have  put  this  in :  you  would  allow  him  to 
resign  ? 

Sir  Tej  Bahadur  Sajtru :  Yes;  he  is  at  liberty  to  resign. 
That  is  all  I  would  like  to  say  with  regard  to  the  second  question. 
I  come  now  to  the  third  question,  and  the  third  question,  as 
formulated  by  the  Lord  Chancellor,  is  this:  — 

"  Are  the  British  Indian  representatives  in  the  Upper 
Chamber  (other  than  those,  ii  any,  representing  special 
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interests),   to  be — (a)  directly  elected  by  territorial  consti- 
tuencies, (b)  indirectly  elected  by  the  Lower  Chamber,  (c) 
indirectly  elected  by  the  Provincial  Legislatures?" 
I  have  partly  anticipated  my  answer  to  this  question;  and  I  will 
simply  venture  to  say  that,  so  far  as  I  am  concerned,  I  stand  by  the 
recommendations  contained  in  the  original  Report,  namely,  that 
the   representatives   in   the   Upper   Chamber  should   be   indirectly 
elected  by  the  Provincial  Legislatures.     I  will  not  support  clauses 
(a)  and  (b)  of  that  question.     I  will  not  say  anything  more  on  that 
point. 

I  pass  011  to  the  fourth  question :  — 

"  Are  the  British  Indian  representatives  in  the  Lower 
Chamber  (other  than  those,  if  any,  representing  special 
interests),  to  be — (a)  directly  elected  by  territorial  constituen- 
cies, (b)  indirectly  elected  by  the  Provincial  Legislatures, 
(c)  indirectly  elected  by  any  other  method?  " 

I  am  fully  aware  of  the  objection  that  was  taken  at  the  last  Session 
of  this  Conference,  by  certain  members  of  the  British  Delegations, 
to  direct  election  of  the  representatives  of  British  India  in  the 
Lower  House.  But,  in  the  first  place,  we  must  not  judge  of  the 
future  by  what  has  happened  during  the  last  ten  or  twelve  years 
in  British  India;  and,  in  the  second  place,  I  think  that,  on  that 
point,  Indian  opinion  is  so  very  clear  and  so  very  strong  that  we 
have  no  justification  for  ignoring  that  opinion.  It  is  true  that  the 
country  is  a  very  big  one;  it  is  true  that  there  are  difficulties  of 
transport  in  various  Provinces;  and  it  is  true  that  sometimes 
you  find — perhaps  very  often  you  find — that  there  is  not  that 
direct  touch  between  the  representative  of  a  constituency  and 
the  electors  in  the  constituency.  I  have  known,  however,  instances 
of  various  members  of  the  Legislature  in  my  Province,  arid  in 
certain  other  Provinces,  seeking  to  cultivate  direct  personal  con- 
tact with  their  electors.  This  nabit  is  bound  to  grow  and  must 
grow ;  and  as  our  electorates  become  more  and  more  educated  they 
will  insist  that  their  representatives  in  the  Lower  House  must  keep 
more  and  more  in  touch  with  them.  Probably  our  constituencies 
will  have  to  be  recast ;  probably  when  the  franchise  is  enlarged 
we  shall  have  constituencies  of  more  manageable  size  and  spread 
over  compact  areas.  For  instance,  at  the  present  time  one  of  the 
constituencies  in  British  India  is  composed  of  46,000  people  and 
another  used  to  be — I  do  not  know  whether  it  is  now — something 
like  96,000.  There  are  enormous  difficulties  of  transport;  and 
constituencies  of  those  big  sizes  are,  and  will  continue  to  be  for 
many,  many  years  to  come,  absolutely  unmanageable. 

Chairman :  Could  you  help  us  with  regard  to  expense.  Sup- 
posing a  man  is  a  poor  man  and  wants  to  put  up,  is  it  very  expensive 
to  have  these  very  large  constituencies? 

Sir  Tej  Bahadur  Saprit :  Very  expensive— and  you  will  have  to 
prescribe  certain  rules  for  election  expenses.  I  have  known  cases 
both  in  my  public  capacity  and  in  my  professional  capacity  where 
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certain  families  have  been  ruined  over  elections.  I  have  known  a 
case  where  a  certain  individual  has  spent  something  like  Es.  60,000 
over  an  election.  That  may  seem  a  very  small  figure  to  you  here, 
but  it  is  a  very  big  figure  in  India. 

Chairman:  I  can  assure  you  that  it  is  a  very  big  figure  to  us 
here  nowadays. 

Sir  Tej  Bahadur  Sapru :  I  have  had  to  appear  in  these  election 
cases,  and  I  do  think  your  rules  require  very,  very  careful  recon- 
sideration. While  undoubtedly  we  want  constituencies  and  popular 
election  and  all  that  sort  of  thing,  I  do  not  wish  this  democratic 
constitution  simply  to  crush  the  people  out  of  existence.  That  is 
the  feeling  I  have  in  view. 

I  regret  very  much  that,  for  certain  reasons,  good,  bad,  or  in- 
different, the  Government  of  India  have  not  found  it  possible  to 
go  on  with  the  Franchise  Committee.  I  should  very  much  have 
liked  to  have  had  a  concrete  scheme  of  franchise  sent  by  the  Gov- 
ernment of  India  because  that  would  have  enabled  us  to  proceed  on 
much  more  solid  ground.  At  the  present  time,  in  discussing  the 
method  of  election,  we  have  more  or  less  to  proceed  on  certain 
essentials  which  may  turn  out  to  be  true  or  false.  Of  course  all 
these  remarks  I  am  making  must  be  treated  as  being  subject  to  a 
satisfactory  solution  of  the  question  of  franchise. 

I  come  now  to  question  No.  (v) :  — 

"  Is  provision  to  be  made  for  the  representation  by  special 
constituencies  of  specitil  interests,  other  than  communal 
interests,  and  if  so,  for  which  interests — (a)  in  the  Upper 
Chamber,  (b)  in  the  Lower  Chamber?  " 

With  regard  to  this  question  what  I  will  say  is  this.  I  look  forward 
to  a  time,  and  a  not  very  distant  time,  when  the  sense  of  unification 
will  have  so  much  developed  that  it  will  be  wholly  unnecessary  to 
make  provision  for  any  special  interests.  But  you  must  deal  with 
the  reality  of  the  situation  as  it  is  at  the  present  time ;  and  T  venture 
to  think  that,  if  you  were  to  do  away  with  the  representation  of 
certain  special  interests  at  the  present  moment,  there  would  be 
dissatisfaction  among  those  interests.  And  I  suggest  thai,  quite 
apart  from  communal  interests,  we  must  make  provision  for  the 
representation  of  both  commerce  and  industry,  both  European  and 
Indian ;  we  must  make  provision  for  the  representation  of  Europeans 
in  India ;  we  must  make  special  provision  for  the  representation  of 
the  Depressed  Classes.  I  nave  a  very  strong  feeling  with  regard  to 
that;  and  you  may  take  it  from  me  that,  whatever  be  calculated 
to  promote  and  foster  the  interests  of  the  Depressed  Classes  and  to 
safeguard  their  interests — that  will  have  my  unstinted  support. 
And  I  do  certainly  suggest  that,  so  far  at  any  rate  as  these  interests 
are  concerned,  they  require  to  be  protected,  and  you  will  have  to 
make  special  provision  for  them.  What  exactly  will  be  the  amount 
of  representation  which  they  will  claim,  or  which  will  be  granted 
to  them,  is  a  matter  for  discussion  with  them ;  and  I  reserve  my 
opinion  until  my  European  friends  on  the  one  side  and  my  friend, 
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Dr.  Ambedkar,  who  represents  the  Depressed  Classes,  on  the  other 
hand  —  though  I  do  not  wish  to  treat  the  Europeans  and  the  Depres- 
sed Classes  on  the  same  footing  —  have  spoken.  Whether  they 
should  be  represented  in  both  the  Houses  or  whether  they  should 
be  represented  in  the  Lower  Chamber  is,  again,  a  very  difficult  ques- 
tion. Personally,  if  they  claim  representation  in  both  Houses,  I 
will  not  object  to  it;  but  I  can  understand  opinions  being  different 
on  that  point!  in  certain  quarters.  I  can  quite  understand  some  of 
my  friends  saying  that,  in  certain  constitutions,  provision  has  been 
made  for  certain  special  interests  only  in  the  Lower  House  and 
not  in  the  Upper  House.  But  that  is  a  matter  on  which  I  reserve 
my  opinion  until  it  is  raised  and  argued  out  by  any  other  member 
of  this  Committee. 


come  to  the  next  question  : 

"Are  any  special  qualifications  to  be  laid  down  for  eligi- 
bility for  membership  of  the  Tipper  House?  " 

Your  Lordship  was  pleased  this  morning  to  refer  in  part,  1 
believe,  to  the  question  of  qualifications;  and,  if  I  may  be  permitted 
to  do  so,  I  will  venture  only  to  remind  the  Committee  of  the  provi- 
sions in  other  constitutions  on  this  point.  In  most  of  the  constitu- 
tions, so  far  as  membership  of  the  Upper  House  is  concerned,  there 
is  an  age  limit  prescribed. 

Chairman  :  When  you  are  old  enough  or  when  you  are  young 
enough?  When  you  are  old  enough  I  suppose. 

Sir  Tej  Bahadur  Sapru  :  Yes,  old  enough.  For  instance  in 
Canada,  under  Section  22,  you  must  be  of  the  age  of  30  to  be  eligible 
for  membership  of  the  Upper  House,  and  you  must  possess  movable 
property  of  n  certain  value.  In  Australia,  under  Section  8,  the 
provision  is  identical  with  regard  to  the  House  of  Representatives 
as  well  as  the  Upper  House,  unless  it  is  otherwise  provided  :  the  age 
is  21.  In  South  Africa  the  age  prescribed  is  30.  In  the  United 
States  of  America  the  age  is  30.  In  France  the  age  prescribed  is 
40.  In  Czechoslovakia  the  age  prescribed  is  45.  Now,  it  is  for  us 
to  decide  what  will  be  the  proper  age  for  membership  of  the  Upper 
House  in  India.  I  personally  would  suggest  anything  between  30 
and  35.  And  I  would  also  suggest,  following  some  of  the  models 
—  particularly  the  Belgian  model,  which  to  my  mind  is  very 
exhaustive  on  this  question  —  that  we  must  make*  room,  we  must 
provide  for  the  representation  of  experience  in  the  Upper  House. 
For  instance,  as  time  goes  on  the  number  of  men  who  will  acquire 
administrative  experience  in  the  country  will  grow.  Already  you 
have  got  numbers  of  men  who  have  held  the  highest  judicial  and 
executive  appointments  in  the  country.  Well,  I  see  no  reason  why 
the  country  should  be  deprived  of  that  experience;  I  see  no  reavSon 
why  they  shoiild  not  place  their  experience  at  the  disposal  of  the 
country.  Similarly,  there  may  be  men  who  have  rendered  signal 
service  to  the  country  in  any  department  of  life  —  in  any  department 
of  learning  or  science—  and  they  can  make  very  solid  contributions 
to  the  discussion  of  the  various  problems  connected  with  the  deve- 


lopment  of  the  country  which  are  bound  to  arise  from  time  to  time. 
I  am  suggesting  that  the  scheme  of  representation  should  be  fairly 
exhaustive  so  as  to  enable  people  of  that  class  to  find  themselves  in 
the  Upper  House,  if  they  cnoose  to  stand  for  certain  constituencies, 
or  if  the  country  is  anxious  to  secure  their  services. 

Chairman:  Is  there  any  alternative  of  a  property  qualification, 
or  do  you  think  not?  You  did  not  mention  that.  I  only  mean  as 
an  alternative,  not  as  a  necessary  thing.  You  have  put  an  age 
limit  and  you  have  put  experience.  I  was  only  wondering  whether, 
supposing  a  man  were  of  the  right  age,  but  had  not  this  sort  of 
experience,  supposing  he  were  a  man  of  very  considerable  property, 
would  that  be  a  qualification? 

Sir  Tej  Bahadur  Sapru:  I  would  not  necessarily  make  it  so. 
Chairman:  Very  well,  thank  you. 

Sir  Tej  Bahadur  Sapru :  My  Lord,  I  ani  dealing  with  these 
questions  very  briefly.  I  hope  that,  at  some  stage  or  other,  when 
aiscussion  has  taken  place,  perhaps  I  shall  be  allowed  a  further 
opportunity  of  expressing  my  opinion. 

Chairman :  Certainly.  Would  it  be  convenient  for  you  then  to 
say  anything  about  disqualification? 

Sir  Tej  Bahadur  Sapru :  So  far  as  disqualification  is  concerned, 
what  I  would  say  is  that  even  our  present  rules  provide  for  dis- 
qualifying a  person  from  membership  either  of  the  Lower  House 
or  of  the  Upper  House.  But  I  do  not  accept  the  soundness  of  those 
provisions  in  their  entirety.  I  would  not  make  conviction  of  a 
political  offence  necessarily  a  disqualification.  Of  course  the  usual 
disqualifications  of  bankruptcy  and  things  of  that  kind  must  apply. 
If  a  person  has  passed  through  the  bankruptcy  court  and  has  not 
been  discharged — well,  that  is  the  rule  in  India. 

Chairman:  How  does  that  affect  the  principle  of  property 
qualification  ? 

Sir  Tej  Bahadur  Sapru:  That  will  not  affect  the  question  of 
property  qualification.  Under  the  insolvency  law,  when  a  man 
has  become  insolvent  his  property  is  vested  in  a  receiver,  and  he 
cannot  exercise  his  right  under  the  constitution. 

Now,  My  Lord,  I  come  to  the  seventh  question : 

*'  What  requirements,  if  any,  are  to  be  made  in  the  matter 
of  an  Oath  of  Allegiance,  on  the  assumption  of  a  seat  in 
either  Chamber?  " 

Sir  Maneckjee  Dadabhoy :  Pardon  me  for  interrupting  for  a 
moment.  You  have  not  told  us  how  the  special  interests  are  to  be 
represented — by  election  or  by  nomination. 

Sir  Tej  Bahadur  Sapru :  By  election  by  those  bodies.  For 
instance,  the  Chamber  of  Commerce  may  elect  their  representatives. 
I  would  have  no  nomination  at  all  with  regard  to  special  interests; 
it  would  be  by  election. 
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I  now  come  to  the  seventh  question,  which  deals  with  the 
question  of  the  Oath  of  Allegiance.  Now,  My  Lord,  I  will  only 
remind  the  Committee  that  there  are  provisions  to  that  effect  to  be 
found  in  certain  constitutions. 

I  have  been  asked  whether  I  would  favour  the  representation  of 
the  Universities.  Well,  I  have  a  very  great  affection  for  Universi- 
ties in  India,  but  I  feel  that  it  would  be  over-weighting  the  repre- 
sentation of  the  educated  classes,  because  I  venture  to  think  that 
for  many  years  to  come  you  will  find  representatives  of  the  educated 
classes  going  in  larger  and  larger  numbers  to  other  constituencies, 
and  I  would  not  make  a  special  constituency — though  I  would  not 
necessarily  oppose  that. 

Now  I  come  to  the  question  of  the  Oath.  As  an  instance  of  a 
provision  of  that  kind,  I  will  remind  the  House  of  the  provision 
with  regard  to  the  Oath  of  Allegiance  that  is  to  be  found  in  the 
Irish  constitution.  It  runs  thus : 

"  I  " — so  and  so — "  do  solemnly  swear  true  faith  and  alle- 
giance to  the  Constitution  of  the  Irish  Free  State  as  by  law 
established,  and  that  I  will  be  faithful  to  His  Majesty  King 
George  V,  His  heirs  and  successors  by  law,  in  virtue  of  the 
common  citizenship  of  Ireland  with  Great  Britain  and  her 
adherence  to  and  membership  of  the  group  of  Nations  forming 
the  British  Commonwealth  of  Nations. 

I  am  quite  aware  that  the  association  of  the  Indian  States  makes 
the  adoption  of  this  form  of  Oath  somewhat  difficult,  but  I  venture 
to  think  that  the  difficulty  is  by  no  means  one  which  cannot  be 
overcome.  I  should  certainly  have  an  Oath  of  Allegiance  to  the 
Constitution.  And  then  you  will  have  to  provide  something  which 
will  meet  the  point  of  view  of  the  Indian  States  so  far  as  allegiance 
is  concerned — though,  frankly  speaking,  I  say  that,  by  owing  alle- 

§iance  to  His  Majesty  the  King-Emperor,  a  subject  of  an  Indian 
tate  does  not,  in  my  opinion,  cease  to  owe  allegiance  to  his  imme- 
diate sovereign.  I  venture  to  speak  with  the  greatest  possible  diffi- 
dence in  the  presence  of  the  eminent  legal  authorities  who  are  to  be 
found  here,  but  the  old  doctrine  of  undivided  sovereignty  is,  to  my 
mind,  an  exploded  doctrine  now.  So  far  as  the  point  of  view  of 
the  Indian  States  is  concerned  in  regard  to  that  matter,  I  do  not 
think  anyone  of  us  will  object  to  meeting  their  legitimate  point  of 
view,  so  long  as  the  Oath  of  Allegiance  contains  the  element  of  an 
Oath  of  Fidelity  to  the  Constitution  itself.  If  their  objection  is, 
however,  that  their  representatives  should  not  be  allowed  to  take 
an  Oath  of  Allegiance  to  the  King  because  that  conflicts  with  their 
allegiance  to  Their  Highnesses,  I  am  ready  to  entertain  any  pro- 
position which  may  be  put  forward  by  Their  Highnesses.  It  is  not 
for  me  to  make  a  suggestion ;  it  is  for  Their  Highnesses  to  make  a 
suggestion  so  as  to  preserve  their  sentiment  in  regard  to  that  matter. 
We  shall  give  the  most  respectful  consideration  to  any  suggestion 
they  may  10  ike  on  that  point. 


75 

I  will  not  take  up  the  time  of  the  Committee  any  further  on 
that  matter ;  I  will  now  deal  with  the*  question  of — 

"  What  provision,  if  any,  shall  be  made  in  each  Chamber 
for  nominated  members,  and  for  what  purposes?  M 

I  speak  subject  to  correction,  but  Your  Lordship  will  be  pleased 
to  remember  that  many  of  us  made  it  abundantly  clear,  on  the  last 
occasion,  that  what  we  would  seriously  object  to  is  the  presence  of 
an  official  bloc  in  either  House.  Under  the  scheme  followed  by 
Your  Lordship  at  the  last  Session,  there  are  going  to  be  certain 
subjects  which  will  be  styled  Crown  subjects.  Subject  to  any 
expression  of  opinion  by  other  members  on  that  matter,  I  would 
suggest  that  it  is  reully  not  for  me  but  for  certain  other  members 
of  this  Conference  to  suggest  wnat  exactly  is  the  amount  of  repre- 
sentation that  they  want  to  have  by  nomination  and  how  they 
propose  to  secure  nomination.  When  they  have  spoken  on  that 
point  I  shall  be  in  a  position  to  express  our  opinion.  Perhaps  on 
this  matter  the  true  lead  will  be  given  to  us  by  the  Secretary  of 
State  who,  notwithstanding  the  disadvantage  that  he  still  continues 
to  be  a  member  of  his  Party,  after  all  represents  the  Government  of 
India  in  its  organised  form.  I  will  therefore  venture  to  ask  Sir 
Samuel  Hoare  to  give  us  some  lead  in  this  matter  and  to  tell  ua 
exactly  what  is  the  amount  of  representation  which,  in  his  opinion 
or  in  the  opinion  of  the  Government  of  India,  is  considered  to  be 
necessary  for  the  protection  of  these  Crown  subjects.  That 
will  enable  us  to  judge  whether  in  truth  we  are  going  to  have  an 
official  bloc  or  something  less  than  an  official  bloc;  and  therefore 
I  reserve  my  opinion  on  that  point  until  we  have  heard  from  Sir 
Samuel  Hoare  or  from  any  other  official  representative  of  the 
Government  of  India  or  of  the  India  Office  an  expression  of  opinion 
on  the  matter. 

Lord  Peel :  If  I  may  interpose,  may  I  ask  Sir  Tej  how  he  defines 
an  official  bloc? 

Sir  Tej  Bahadur  Sapru :  An  official  bloc  is  a  bloc  which  votes 
according  to  the  mandate  which  is  given  to  it  by  the  Government 
of  the  day. 

Lord  Peel:  Irrespective  of  its  numbers? 

Sir  Tej  Bahadur  Sapru :  Yes,  in  a  House  of  145. 
moment  consists  of  about  25  or  26  persons,  and  we  could  not  agree 
to  a  bloc  of  that  size. 

Lord  Peel:  That  is  just  the  point  I  am  on.  It  now  consists, 
as  we  know,  of  26  persons — I  think  the  figure  is  26. 

Sir  Tej  Bahadur  Sapru :  Yes,  in  a  House  of  145. 

Lord  Peel :  Would  you  regard  a  smaller  number,  say  10,  as  an 
official  bloc?  Does  the  question  of  numbers  come  in  ? 

Sir  Tej  Bahadur  Sapru :  I  would  not  call  it  an  official  bloc  in 
that  case.  Assuming  that  we  are  to  have  Crown  subjects,  I  would 
say  that  a  reasonable  number  of  men  representing  those  Crown 
subjects  might  come  in;  but  it  would  all  depend  on  what  the  number 
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of  the  Crown  subjects  is  and  what  the  other  provisions  of  the  consti- 
tution are. 

Chairman:  On  page  25  of  the  Report  of  the  Federal  Structure 
sub-Committee  it  is  stated :  — 

"  Others  think  that  the  Governor-General  should  be 
empowered  to  nominate  a  specified  number  of  persons,  not 
exceeding,  say,  10,  to  each  Chamber. " 

Lord  Peel :  Your  other  test  was  whether  they  must  vote  as  they 
are  told.  I  understand  that  test  would  not  apply  if  the  numbei 
is  as  small  as  10? 

Sir  Tej  Bahadur  Sapru :  If  the  number  is  10,  in  a  House  of  350, 
it  does  not  matter  to  me  from  the  practical  point  of  view  whether 
they  vote  as  they  are  told  or  independently.  It  is  of  no  consequence 
in  that  case;  but  it  does  matter  if,  in  a  House  of  145,  26  men  are 
told  to  vote  in  a  certain  way  and  have  to  carry  out  their  instructions. 

Chairman :  Surely  nobody  is  ever  told  really  that  he  must  vote 
in  a  certain  way? 

Mr.  lyengar:  It  is  so  in  India. 

Sir  Tej  Bahadur  Sapru :  I  have  been  a  member  of  Lord  Reading's 
Government  and  have  myself  issued  orders  to  that  effect. 

Lord  Peel :  Did  you  do  it  ? 

Sir  Tej  Bahadur  Sapru :  I  did  do  it ;  and  if  I  were  at  liberty  to 
disclose  things,  Lord  Peel,  I  would  say  that  you  made  me  do  it  on 
a  very  famous  occasion.  Lord  Reading  will  bear  me  out  that  the 
whole  of  the  Government  of  India  was  in  the  melting  pot  because 
of  your  orders. 

Sir  Maneckjee  Dadabhoy :  I  should  like  to  ask  whether  the 
remarks  which  Sir  Tej  has  made  apply  both  to  the  Lower  House 
and  to  the  Upper  House. 

Sir  Tej  Bahadur  Sapru :  To  both.  I  make  no  distinction.  That 
is  all  I  have  to  say  for  the  present. 

Sir  Muhammad  Shaft:  We  at  this  corner  of  the  table  cordially 
welcome  the  presence  of  Mahatma  Gandhi  at  this  Conference,  not 
only  because  his  presence  here  to-day  makes  the  Conference  truly 
representative  of  all  schools  of  political  thought  in  India,  but  also 
in  particular  for  two  reasons.  In  the  first  place,  he  told  us  in 
his  speech  this  morning  that  he  has  come  to  the  Conference 
absolutely  in  a  spirit  of  co-operation.  I  took  down  the  very  words 
used  by  Mahatma  Gandhi.  To  my  mind  that  declaration  is  a 
happy  augury  for  the  success  of  this  Conference.  In  the  next 
place,  we  welcome  his  presence  in  this  Conference  because  we  hope 
and  believe  that  his  presence  will  lead  to  that  communal  settlement, 
honourable  to  all  parties  concerned,  which  is  absolutely  essential 
not  only  for  the  success  of  this  Conference  but  for  the  future  of 
India. 

Whatever  observations  I  am  going  to  make  with  regard  to  the 
various  sub-heads  on  which  our  opinion  has  been  asked  must  be 
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taken  to  be  subject  to  one  condition  precedent.  These  opinions 
must  be  considered  as  subject  to  whatever  decisions  may  be  arrived 
at  with  regard  to  certain  important  communal  questions  in  the 
Minorities  sub-Coininittee,  and,  in  particular,  as  subject  to  the 
claim  of  the  Muslim  community  to  have  thirty-three  and  one-third 
per  cent,  representation  in  the  Central  Legislature  of  India  as  a 
Whole. 

With  these  few  brief  preliminary  observations,  I  now  wish  to 
express  my  opinion — which  I  can  fairly  say  is  the  opinion  of  all 
of  us  in  this  corner  of  the  table — upon  the  various  sub-heada  noted 
by  Your  Lordship.  The  first  is — 

"  What  is  to  be  the  method  of  selection  for  each  Chamber 
of  the  Federal  Legislature  of  the  representatives — (a)  of 
individual  States,  (b)  of  groups  of  States?  " 

I  adhere  to  the  opinion  expressed  by  me  and  endorsed  by  other 
representatives  of  our  group  in  the  earlier  stages  of  the  Conference, 
namely,  that  this  is  a  matter  for  the  Indian  States  themselves. 
While  the  representatives  of  the  Indian  States  in  the  Upper 
Chamber  will  in  all  probability — and,  if  I  may  say  so,  rightly — 
be  the  nominees  of  the  Governments  of  those  States,  I  agree  with 
my  friend  Sir  Tej  Bahadur  Sapru,  in  suggesting  for  the  considera- 
tion of  Their  Highnesses  that,  in  so  far  as  the  representation  of 
the  States  in  the  Lower  Chamber  is  concerned,  they  should  devise 
«oine  scheme  of  popular  representation  which  will  not  only  bring 
the  character  of  the  representation  of  the  Indian  States  in  the  Lower 
Chamber  more  or  less  into  line  with  that  of  British  India  in  that 
House,  but  which  will  be  calculated  also  to  give  satisfaction  to 
their  own  subjects — that  is  to  say,  some  method  of  indirect  election, 
such  as  through  the  Legislative  Councils  of  those  States  which 
even  now  possess  their  own  legislatures  or  through  the  municipal 
or  district  boards  in  those  States  in  which  a  system  of  local  self- 
government  actually  exists.  I  have  nothing  further  to  say  on  this 
sub-head. 

Coming  now  to  the  next  sub-head :  — 

"  If  the  method  of  selection  is  to  be  nomination,  by  what 
method  is  a  State's  representative's  seat  to  be  vacated  other- 
wise than  by  death  or  on  dissolution  ?  " 

Diwan  Bahadur  Mudaliyar :  Or  by  resignation. 

Sir  Muhammad  Shafi :  Just  one  moment,  please.  My  learned 
friend,  Sir  Tej  Bahadur  Sapru,  was  inclined  to  hold  that,  except  in 
the  case  of  death  or  dissolution,  there  should  be  no  other  disqualifi- 
cation of  any  kind ;  and  when  it  was  pointed  out  to  him  by  the 
Lord  Chancellor — what  about  resignation — he  admitted  that  resig- 
nation would  very  naturally  be  automatically  a  cause  of  his  ceasing 
to  be  a  member  of  the  Legislature.  But  I  would  like  to  ask  my 
friend  to  reconsider  his  position.  What  if  a  member  of  the 
Legislature  representing  any  of  the  Indian  States  becomes  a 
bankrupt?  If  he  has  gone  through  the  Bankruptcy  Court,  to  my 
mind  a  bankrupt  ought  to  cease  to  be  a  member  of  any  Legislature. 
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Sir  Tej  Bahadur  Sapru:  I  put  it  under  a  different  heading — 
under  disqualification.  I  accept  that. 

Sir  Muhammad  Shaft :  He  ceases  to  be  a  member. 

Sir  Tej  Bahadur  Sapru :  I  accept  that. 

Sir  Muhammad  Shafi :  Moreover,  supposing  a  member  from  an 
Indian  State  is  convicted  of  a  serious  offence,  an  offence  seriously 
affecting  his  character,  or  an  offence  constituting  a  breach  of  law 
and  order,  would  my  learned  friend  still  retain  him  in  the  Legisla- 
ture in  spite  of  that  conviction?  I  venture  to  submit  that,  when  a 
man  has  been  convicted  of  a  serious  offence,  whether  he  belongs 
to  British  India  or  whether  he  belongs  to  the  Indian  States,  he  is 
no  longer  worthy  of  holding  the  honourable  and  responsible  position 
of  a  member  of  the  Central  Legislature,  and  should  cease  to  be  a 
member  of  such  a  body.  These  are  the  further  suggestions  which 
I  have  to  make  in  this  connection. 

Coming  now  to  the  next  sub-head  :  — 

"  Are  the  British  Indian  representatives  in  the  Upper 
Chamber,  (other  than  those,  if  any,  representing  special 
interests),  to  be — 

(a)  directly   elected  by  territorial  constituencies, 

(b)  indirectly  elected  by  the  Lower  Chamber, 

(c)  indirectly  elected  by  the  Provincial  Legislatures?" 
I  adhere  to  the  opinion,  which  I  expressed  at  an  earlier  stage,  that 
election  to  the  Upper  Chamber  should  be  indirect  and  should  be 
through  the  Provincial  Legislative  Councils.     As  regards  the  Lower 
House,   I   am   definitely  of   opinion   that   there   election   should  be 
direct.     My  learned  friend,  Sir  Tej  Bahadur  Sapru,  was  absolutely 
correct  when  he  said  that  there  was  no  difference  of  opinion  among 
any  schools  of  thought  in  British  India  with  regard  to  the  matter. 
I  know  of  no  political  organisation  in  India,  communal  or  otherwise, 
which  has  expressed  any  opinion  to  the  contrary.     We  are  entirely 
unanimous   that   the   Lower   House,    as   in    all    civilised   countries, 
should  be  elected  directly  by  the  people.     The  argument  which  has 
been  advanced,  that  the  constituencies  for  the  Central  Legislature 
are  so  large  as  to  make  it  advisable  that  election  to  the  Central 
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Legislature,  and  if  no  difficulty  has  been  found  in  the  existing 
circumstances  I  can  foresee  no  difficulty  whatever  when  the  size  of 
the  constituencies  in  India  shall  have  been  halved,  so  to  speak. 

Chairman :  Will  you  let  me  ask  you  there — would  you  endeavour, 
in  making  up  your  electoral  body,  to  get  an  equal  number  of  voters 
in  each  area? 

Sir  Muhammad  Shafi:  So  far  as  I  can  see,  even  if  adult  suffrage 
were  to  be  granted,  the  number  of  voters  would  not  be  more  than 
half  a  million ;  but  as  there  are  no  prospects  of  adult  suffrage  just 
at  present,  the  number  of  voters  actually  would  be  much  less,  and 
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each  member  would,  roughly  speaking,  represent  a  million  of  the 
population  of  India  if  the  number  of  members  in  the  Lower  House 
were  raised  to  300.  I  see  no  difficulty  at  all  in  such  an  electoral 
•ystem  in  actual  working. 

With  regard  to  sub-head  (v) :  — 

"  Is  provision  to  be  made  for  the  representation  by  special 
constituencies  of  special  interests,  other  than  communal 
interests,  and  if  so,  for  which  interests  ....?" 
Turning  to  paragraph  34  of  the  earlier  Report  of  this  Committee, 
the  interests  specified  there  are :  the  Depressed  Classes,  who,  as  the 
Committee  is  aware,  represent  the  second  largest  minority  in  India, 
next  to  the  Muslim  community ;  Indian  Christians,  who  also  are 
an  important  minority  community;  Europeans,  whose  political 
importance  cannot  be  measured  by  their  number  and  who  have 
contributed  towards  the  progress  of  India  from  every  point  of 
view — material,  intellectual,  from  every  point  of  view — to  an  extent 
to  which  history  bears  witness;  Anglo-Indians;  Landlords;  Com- 
merce (European  and  Indian) ;  and  Labour.  I  venture  to  think  that 
all  these  special  interests  ought  to  be  represented  in  the  Central 
Legislature  and  ought  to  be  represented  in  both  Houses.  That  is 
our  definite  opinion  in  so  far  as  my  friends  and  myself  are  concerned. 
As  regards  the  quantum  of  representation,  that  is  a  matter  to  be 
settled  hereafter. 

As  regards  point  (vi) :  — 

"  Are  any  special  qualifications  to  be  laid  down  for 
eligibility  for  membership  of  the  Upper  House?  " 
So  far  as  the  age  qualification  is  concerned,  there  is  amongst  the 
rules  at  present  one  rule  which  requires  all  members  of  all  Legisla- 
tures, I  think,  Provincial  as  well  as  Central,  to  be  at  least  25  years 
of  age.  I  am  inclined  to  the  view  that  the  age  limit  for  the  Upper 
House  should  be  raised  to  30.  As  regards  the  rest  I  would  lay 
down  the  same  qualifications  as  are  at  present  to  be  found  in  the 
rules  relating  to  the  election  of  members  of  the  Council  of  State  in 
India,  which,  as  Your  Lordship  is  aware,  include  a  property  qualifi- 
cation also.  It  seems  to  me  that  to  concede  that  the  landowners 
of  India  are  entitled  to  representation  in  the  Central  Legislature  as 
representing  special  interests — and  very  powerful  interests — and  at 
the  same  time  not  to  lay  down  property  qualifications  so  far  as  the 
members  representing  that  class  are  concerned,  is  incongruous  to 
say  the  least,  and  has  no  argument  in  support  of  it.  I  think  that 
ought  to  be  included/  in  the  rules  to  be  framed. 

"  What  requirements,  if  any,  are  to  be  made  in  the  matter 
of  an  Oath  of  Allegiance  on  assumption  of  a  seat  in  either 
Chamber?  " 

My  learned  friend  read  out  to  the  Committee  the  terms  of  the  Oath 
of  Allegiance  which  is  taken  in  the  Irish  Free  State.  It  consists 
of  two  parts:  allegiance  to  the  Constitution  and  allegiance  to  the 
King.  So  far  as  allegiance  to  the  Constitution  is  concerned,  no 
difficulty  can  arise  either  with  regard  to  representatives  of  British 
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India  or  with  regard  to  the  representatives  of  Indian  India.  They 
both  equally  owe  allegiance  to  the  Constitution.  In  so  far  as  alle- 
giance to  the  King  Emperor  is  concerned,  it  seems  to  me  that  there  is 
no  real  conflict  in  allegiance  to  their  own  Ruling  Princes  and  IB 
allegiance  to  the  King;  and,  in  consequence,  in  the  Oath  of  Office 
their  allegiance  to  the  King  is  in  no  way  antagonistic  or  in  opposi- 
tion to  allegiance  to  the  Ruling  Princes.  The  allegiance  to  the 
King  is  in  addition  to  the  allegiance  which  they  owe  to  their 
own  Ruling  Princes.  I  remember  the  case,  when  I  was  a 
member  of  the  Government  of  India,  of  a  nobleman,  who 
at  one  time  was  himself  a  Ruling  Prince,  but  had  abdicated 
in  favour  of  his  son.  He  was  subsequently  nominated  by  Lord 
Reading  as  a  member  of  the  Council  of  State;  and,  to  the 
best  of  my  recollection,  he  took  the  Oath  of  Office  which  is  at  the 
present  time  administered  to  all  members  of  the  Central  Legislature,, 
including  this  profession  of  allegiance  to  the  King-Emperor. 
There  ought  to  be  no  difficulty,  in  my  mind,  in  regard  to  this 
matter. 

Then  the  last  item  is:  — 

"  What  provision,  if  any,  shall  be  made  in  each  Chamber 
for  nominated  members  and  for  what  purposes?  " 
There  are  two  considerations  which  have  to  be  borne  in  mind  in 
connection  with  this  question.  In  the  first  place,  there  will  be 
what  have  been  called  Crown  subjects  during  the  transitional 
period ;  and  it  is  obvious  that  some  representative  of  the  Viceroy  and 
Governor-General  will  have  to  be  nominated  to  represent  those 
subjects.  That  nomination  will  have  to  be  provided  for.  As  to  the 
quantum  of  that  nomination  I  am  not  prepared  to  express  any 
opinion  at  this  stage.  I  have  no  doubt  that  that  will  be  dealt 
with  later  when  we  shall  have  an  opportunity  of  expressing  definite 
opinions  on  it.  Then  there  will  be  another  class  of  nominated 
members  who  will  have  to  be  nominated  in  connection  with 
particular  pieces  of  legislation — i.e.,  experts.  Sometimes  there 
will  be  before  the  Central  Legislature  pieces  of  legislation 
in  wjiioh  the  assistance  of  experts  will  be  not  only  useful 
but  almost  indispensable;  and  provision  ought  to  be  made  in  the 
rulen  enabling  the  Viceroy  and  Governor-General — of  course  on  the 
advice  of  the  Ministry — to  be  able  to  nominate  experts  whenever 
the  need  for  such  nominations  may  arise. 

Chairman:  Do  you  mean  Parliamentary  draughtsmen,  and  those 
kind  of  people?  I  want  to  follow  what  is  in  your  mind. 

Sir  Muhammad  Shaft :  No ;  I  was  thinking  of  experts  in  connec- 
tion with  legislation.  There  will  be  subjects  arising  on  industrial 
legislation,  for  instance. 

Chairman:  Yes,  I  see. 

Sir  Muhammad  Shaft:  And  other  legislation — only  for  that 
purpose. 

Chairman:  Is  it  your  view  that  they  should  have  the  right  to 
vote  too?  Do  not  trouble  to  answer  now — if  you  will  just  keep 
that  in  mind. 
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Sir  Muhammad  Shaft:  I  am  not  prepared  just  at  this  moment 
to  give  an  answer  to  that  question. 

That  is  all  I  have  to  say. 

Sir  Tej  Bahadur  Sapru:  Would  not  they  follow  the  precedents 
of  certain  constitutions  and  simply  advise  tfie  House  and  go  away? 

H.H.  The  Maharaja  of  Bikaner:  My  Lord  Chancellor,  I  have 
felt  that,  as  we  have  the  pleasure  of  having  the  Chancellor  of  the 
Chamber  of  Princes  here,  His  Highness  the  Nawab  of  Bhopal  should 
have  opened  these  deliberations. 

Chairman:  May  1  say  at  once  that  I  asked  His  Highness  of 
Bhopal;  and,  as  we  say  in  the  law,  you  are  "  devilling  "  the  part 
for  him. 

H.H.  The  Maharaja  of  Bikaner:  As,  of  course,  the  wishes  of 
the  Chancellor  are  tantamount  to  a  command,  I  have  no  other 
alternative. 

H.H.  The  Nawab  of  Bhopal:  My  Lord  Chancellor,  you  will 
remember  His  Highness  dealt  with  it  last  time;  and  I  think  it  is 
only  right  that  he  should  continue.  You  know  that  he  speaks  on 
my  behalf  as  well  as  on  his  own  behalf. 

Chairman :  I  am  very  glad  you  have  such  an  obedient  follower. 

H.H.  The  Maharaja  of  Bikaner:  I  do  not  propose,  My  lord 
Chancellor,  to  make  a  speech  to-day  generally  on  the  important 
questions  affecting  the  States.  Doubtless  an  opportunity  will  occur 
later — perhaps  on  questions  such  as  thai  of  the  relative  represen- 
tation and  percentage  of  the  States  in  the  Federal  Legislature ;  and 
similar  opportunities  will  also  occur,  I  have  no  doubt,  when  we 
take  up  questions  such  as  that  touched  upon  by  my  friend,  Sir  Tej 
Bahadur  Sapru,  with  regard  to  questions  of  confederation,  and  so  on. 

But  to-day,  Sir,  before  I  begin  to  represent  what  I  believe  will 
be  the  general  view — and  the  provisional  views,  subject  to  the 
complete  picture — of  the  Indian  States  Delegation  (and  any  other 
Princes  and  Ministers  having  particular  views  of  their  own  will  of 
course  be  free  to  express  them)  may  I  just  say  a  word  or  two? 
On  the  7th  September,  it  was  my  privilege,  in  the  absence  of  the 
revered  and  esteemed  Leader  of  our  Delegation,  His  Highness  the 
Maharaja  Gaekwar  of  Baroda,  and  of  His  Highness  the  Chancellor, 
to  express  the  very  great  pleasure  and  satisfaction  which  we  derived 
from  the  presence  of  you,  My  Lord  Chancellor,  here,  as  Chairman 
of  our  Committee,  to  whom  we  all  owe  so  much.  I  also  generally 
desire  to  join  in  the  words  of  welcome  to  the  new  members  of  our 
Committee,  and  particularly  to  Mahatma  Gandhi,  who  represents 
the  most  important  political  party  in  India,  which  unfortunately 
was  not  represented  last  time;  and  similarly,  to  join  in  the  words 
of  welcome  extended  by  some  of  my  other  colleagues  to  my  old 
friend  Pandit  Madan  Mohan  Malaviya.  I  feel  sure  that  in  doing 
so  I  am  voicing  the  general  sentiments  of  the  Indian  States  Dele- 
gation. 


I  would  also  just  point  out  that,  whilst  I  am  personally  speak- 
ing in  general  agreement  with  many  of  the  details  mentioned  by 
Sir  Tej  Bahadur  Sapru  and  Sir  Muhammad  Shafi,  it  has  to  be 
realised  that  it  is  not,  by  the  very  nature  of  things,  in  the  power 
of  any  of  us  who  are  in  the  Indian  States  Delegation,  to  dictate 
policy  to  all  Rulers  and  Governments  of  States  in  regard  to  certain 
matters  which  are  covered  by  Head  2.  In  the  circumstances,  there- 
fore, it  will  inevitably  be  a  matter,  largely  at  least,  for  the  States 
concerned  to  decide. 

Before  I  go  further  to  particulars,  may  I  also  say  one  word 
which  may  have  to  be  amplified  later — that  is,  that  there  appears 
to  be  a  general  confusion  in  the  minds  of  many  here  as  regards 
what  really  are  the  States.  We  hear  of  500  and  600  States.  When 
I  am  talking  of  the  States  to-day  I  should  be  understood  as  refer- 
ring to  the  States  proper  and  not  so  much  referring  to  what  are  in 
Aitcheson's  Treaties — I  am  quoting  from  authoritative  works  of 
reference —  referred  to  as  the  petty  States,  Talukdaris,  Jagirs  and 
so  on;  though  it  is  the  duty  and  the  care  and  the  desire  of  our 
Delegation  to  safeguard  all  the  reasonable  interests  of  all  con- 
cerned. 

I  have  already  taken  an  opportunity,  since  arriving  in  England, 
to  voice  the  sentiments  which  I  have  all  along  entertained  in  regard 
to  the  smaller  States ;  and  my  past  record  of  services  in  the  Chamber 
of  Princes  and  elsewhere  has  shown  the  sympathy  which  I  have 
always  evinced  for  them,  and  my  desire,  as  well  as  my  fights  in  the 
past,  to  safeguard  all  their  legitimate  interests. 

With  these  observations,  Sir,  coming  to  question  (i),  I  think 
there  can  he  little  doubt.  I  am  glad  to  see  that  Sir  Tej  Bahadur 
Sapru  and  Sir  Muhammad  Shafi,  who  have  spoken  before  ine, 
recognise  the  case  of  the  States;  and  I  am  particularly  indebted  to 
Sir  Tej  for  supporting  what  I  had  said  during  our  last  Session— - 
that  we  have  here  to  devise  a  special  constitution  for  the  States,  as 
--to  quote  the  words  used  to-day  by  Sir  Tej — there  is  no  parallel 
to  the  States  in  the  constitutions  of  the  world. 

As  to  question  (i),  Sir — the  method  of  selection  of  States'  re- 
presentatives for  the  Federal  Legislature — so  far  as  the  Upper 
House  is  concerned,  there  will  have  to  be  nomination  by  States  as 
Governments. 

As  regards  the  Lower  House,  it  is  a  difficult  matter  for  any  of 
us  on  this  side  to  lay  down  anything  definite ;  but  it  is  obvious  that 
the  States,  big  and  small,  are  at  present  in  various  stages  of  ad- 
vancement— political,  social,  economic,  administrative,  and  so  on; 
aad  in  the  circumstances,  I  have  no  doubt  that  it  will  be  according 
to  the  conditions  prevailing  in  each  State.  That  is  to  say,  if  there 
are  Legislative  Assemblies,  the  actions  of  the  Governments  of  the 
States  concerned  will  doubtless  be  based  on  lines  different  from  those 
in  States  where  there  are  no  Assemblies.  We  hope  in  time  that 
the  majority  of  the  States  will  have  such  institutions.  But  the 
method  of  sending  representatives  to  the  Lower  House  will  inevit- 
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ably  have  to  be  left  to  each  State  according  to  the  conditions  pre- 
vailing therein. 

For  my  part,  may  I  say  that,  having  a  Legislative  Assembly,  and 
having  had  it  since  1913,  I  have  not  had  time  to  go  into  that  ques- 
tion in  detail;  and  much  will  depend  on  what  the  final  scheme 
evolved  here  is  and  the  completed  picture.  I  have  no  doubt  that  we 
shall  have  some  method  by  which  the  Bikaner  Legislative  Assembly 
will  have  a  voice  in  the  selection  of  our  representative  in  the  Lower 
House.  But  I  am  giving  you  my  personal  views;  I  want  to  make 
that  clear.  His  Highness  of  Bhopal  wishes  ine  to  say  that  he 
shares  exactly  my  sentiments  in  regard  to  his  State,  where  he  also 
has  a  Legislative  Council. 

As  regards  representation  by  groups  of  States,  there  are  certain 
questions  which  may  come  up  for  discussion  at  a  later  stage.  If 
there  are  any  of  the  important  States— -by  which  I  mean  in  the 
upper  category  of  States,  big  and  small — which  have  to  be  grouped, 
those  are  points,  like  some  other  points,  on  which  we  shall  have  to 
have  discussion  and  settlement  later  on  amongst  the  States  with  the 
assistance  of  the  Viceroy.  The  question  of  how  the  groups  will  do 
it  is  a  point  which  will  have  to  be  discussed  then.  If  I  may  say 
so,  I  am  particularly  glad  to  hear  what  Sir  Tej  has  to  say  on  this 
matter.  I  hope  he  has  expressed  the  general  sentiments  of  our 
friends  from  British  India.  I  am  referring  to  his  statement  that 
the  question  of  the  distribution  of  seats  inter  se,  and  so  on,  is  a 
matter  for  the  States  to  consider  with  the  British  Government — or, 
as  I  prefer  to  say,  with  the  Viceroy  as  represntative  of  the  Crown. 

As  regards  the  method  of  selection,  in  case  of  nomination,  our 
views  are  that,  whilst  the  method  will  be  based  on  lines  analogous 
to  those  obtaining  in  British  India,  it  is  possible  that  there  will  be 
certain  necessary  modifications  to  meet  local  conditions ;  and  the 
rules  will  have  to  be  made  in  this  connection  by  the  individual 
States  or  groups  of  States  federating. 

Sir  Tej  Bahadur  Sapru  has  already  cleared  up  one  point,  namely, 
that  in  case  there  are  officials  from  the  States  in  the  Upper  House 
there  will  be  a  difference;  and  the  case  of  official  Ministers,  and  so 
on,  who  may  resign  will  also  have  to  be  provided  for. 

Questions  (iii)  and  (iv)  do  not  concern  the  States;  but  question 
(v)  deals  with  the  provision  to  be  made  for  the  representation  of 
special  interests  other  than  communal  interests.  We  feel  again 
that  that  is  largely  a  matter  for  British  India ;  but  we  feel  that  the 
numbers  should  be  included  in  the  quota  of  British  Indian  repre- 
sentation. We  shall  doubtless  have  further  opportunities  of  dis- 
cussing the  question  of  special  interests  later  on. 

Chairman :  I  should  like  to  be  quite  clear  about  that  last  point. 
I  am  not  laying  down  anything  at  all  now,  but  do  I  follow  you 
rightly  in  thinking  that  if  the  representation  were  50/50  or  60/40 — 
whatever  the  proportion  might  be — in  the  Upper  Chamber,  any 
special  representation  should  in  your  view  be  included  in  the  num- 
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bers  for  British  India  and  not  be  regarded  as  something  extra, 
outside  the  whole? 

H.  H.  The  Maharaja  of  Bikaner:  That  is  a  question  we  might 
take  up  when  we  come  to  deal  with  the  question  of  the  representa- 
tion of  special  interests. 

Chairman:  Yes,  but  I  thought  I  understood  you  to  say  it  had 
to  be  included  in  the  quota  of  British  India. 

H.H.    The   Maharaja   of   Bikaner:  We  should  like  to    discuss 
that  further  and  take  it  up  again,  when  that  point  comes  up. 
Chairman:  Certainly. 

HJI.  The  Maharaja  of  Bikaner:  With  regard  to  the  qualifica- 
tions for  membership  of  the  Upper  and  Lower  Houses,  it  is  im- 
portant that,  in  pur  own  interests,  our  representatives  should  have 
proper  qualifications,  so  that  the  members  we  send  will  not  be 
treated  as  inferior.  From  that  point  of  view  it  will  be  very 
useful  to  us  to  know  finally  the  details  of  what  is  to  be  settled  or 
proposed  in  regard  to  the  representation  of  British  India. 

Chairman :  You  would  probably  try  to  approximate  your  quali- 
fications to  theirs. 

H.H.  The  Maharaja  of  Bikaner :  Speaking  for  myself  I  have  no 
doubt  about  it ;  and  of  course  there  is  also  the  question  of  disquali- 
fic&tion. 

Chairman :  Yes.  It  would  be  rather  odd  if  in  British  India 
you  had  to  be  40  years  of  age  to  be  a  member  of  the  Upper  House, 
whereas  in  the  Indian  States  you  need  only  be  22. 

H.H.  The  Maharaja  of  Bikaner:  In  paragraph  26  of  the  Second 
Eeport  of  the  Federal  Structure  sub-Committee  the  matter  is 
referred  to. 

On  the  question  of  the  Oath  of  Allegiance,  I  do  not  think  it  is 
necessary  for  anyone  on  this  side  to  speak  even  a  word  in  support 
•of  our  well-known  loyalty  to  the  King-Emperor.  Many  of  the 
Princes  have  even  risked  their  lives  on  the  battlefield  for  their 
King-Emperor.  As,  however,  it  is  a  question  of  the  sovereignty 
and  internal  autonomy  of  the  States,  and  of  their  being  a  separate 
entity,  this  question  has  to  be  examined  to  see  that  there  is  no 
change  in  the  status  of  the  States.  What  we  consider  of  special 
importance  to  us  is  that  no  form  of  the  OatlTof  Allegiance,  or  any- 
thing in  that  connection,  should  detract  from  the  allegiance  of* a 
subject  of  an  Indian  State  to  the1  Sovereign  of  the  Indian  State 
concerned.  If  I  did  not  misunderstand  you,  Lord,  Chancellor,  I 
think  you  said  you  were  going  to  circulate  something  on  this 
matter. 

Chairman:  Yes,  I  will  circulate  something  on  this  point. 

H.H.  The  Maharaja  of  Bikaner :  It  would  be  very  useful  to  us 
to  know  what  suggestions  you  have  to  help  us.  We  might  take  up 
that  question  again. 

Chairman:  Yes,  later  on,  certainly. 


H.H.  The  Maharaja  of  Bikaner :  With  regard  to  question  (viii) 
— the  provision  to  be  made  for  nominated  members — we  take  it  that 
that  is  meant  to  provide  for  Crown  representatives. 

Chairman:  Yes. 

H.H.  The  Maharaja  of  Bikaner:  I  have  nothing  special  to  say 
At  present  on  that  subject,  except  that  we  do  not  want  questions  of 
paramountcy  and  matters  of  personal  concern  to  the  Princes — 
dynastic  questions  and  so  on — to  be  included  in  that. 

CJiairman:  No. 

H.H.  the  Maharaja  of  Bikaner:  I  think  that  is  all. 

Sir  Akbar  Hydari:  As  you  were  good  enough  to  give  me  an 
opportunity  of  speaking  on  the  first  day,  I  do  not  feel  that  anvthing 
in  the  way  of  introduction  is  required  of  me.  We  must  all  wel- 
come, as  indeed  we  all  have  done,  the  presence  of  Mr.  Gandhi  in 
our  midst;  and  I  share  in  the  hopes,  so  widely  and  fervently  held, 
that  his  presence,  completing  as  it  does  the  representative  character 
of  this  Conference,  will  assist  the  progress  of  our  deliberations  to 
a  speedy  and  useful  conclusion. 

I  understand  that  at  this  stage  I  am  only  expected  to  pass  in 
review  the  subjects  which  come  under  Head  2. 

Chairman :  Quite  right. 

Sir  Akbar  Hydari:  I  shall  be  able  to  add  to  mv  remarks  if  the 
subsequent  discussion  should  demand  it.  My  task  is  very  much 
facilitated  by  the  fact  that  most  of  the  questions  under  Head  2 
relate  to  British  India,  and  with  these  I  shall  not  deal  unless,  to  use 
the  phraseology  of  my  respected  friend,  Sir  Tej  Bahadur  Sapru,  any 
question  is  raised  and  discussed  about  which  I  feel  that  the  interests 
of  this  side  are  in  any  way  involved.  Moreover,  those  questions 
which  relate  to  the  Indian  States  specifically  have  been,  as  Your 
Lordship  has  pointed  out,  discussed  at  the  last  Conference  at  some 
length  and  a  good  many  decisions  concerning  them  have  been 
tentatively  arrived  at.  T*hey  have  been  left  subject  to  decisions  on 
such  questions  as  relate  to  the  powers  of  the  two  Houses  which, 
however,  are  not  dealt  with  under  Head  2  but  under  Head  3. 

So  far  as  the  Indian  States  are  concerned,  with  regard  to  sub- 
head (i)  and  with  regard  to  sub-head  (vi),  I  think  we  are  all  on 
this  side  united;  and  Sir  Tej  Bahadur  Sapru  has  also  given  us  his 
support  that  that  must  be  left  to  the  Indian  States  themselves. 
But  here  I  should  like  to  make  clear  what  is  possibly  not  realised 
outside  our  States --that  we  claim  to  speak  with  as  great  emphasis 
as  was  used  this  morning  by  Mr.  Gandhi,  that  we  are  also  the 
spokesmen  of  the  dumb  millions  of  our  subjects.  In  the  matter  of 
representation,  our  object,  we  feel,  is  the  same  as  his — namely,  the 
welfare  of  these  millions.  Our  methods  may  be  different.  Because 
a  certain  way  of  attaining  this  common  objective  is  chosen  by 
British  India,  the  same  method  should  not  necessarily  be  imposed 
on  the  States  provided  that  our  objective  remains  the  same.  In  this 
connection  I  should  like  to  refer  to  the  appeal  which  Mr.  Gandhi 
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it  represents.  I  make  bold  to  say  that  Indian  culture — whether  it 
is  Indian  art,  whether  it  is  Indian  literature,  whether  it  is  Indian 
music,  whether  it  is  the  "  unbought  grace  of  life  "  to  which  Burke 
at  one  time  referred — all  these,  I  say,  are  represented  much  more 
and  developed  much  more  in  the  Indian  States  polity  than,  I  ven- 
ture to  say,  they  are  at  present  in  British  India.  And,  therefore,  I 
appeal  to  all  who  seek  for  a  greater  India,  for  a  united  India,  for 
an  all-India,  to  see  that  this  instrument  for  preserving  this  culture 
is  not  ruthlessly  or  with  an  unsympathetic  hand  destroyed. 

In  this  connection  I  may  remind  you  how,  for  instance,  in  the 
old  Indian  ideas  of  polity,  there  was  a  kind  of  representative  gov- 
ernment— not  representative  in  any  other  sense,  but  still  representa- 
tive in  this  sense,  that  it  tried  to  bring  the  Ruler  and  the  ruled 
intimately  into  contact  with  each  other — the  old  durbar  idea ; 
and  I  am  not  letting  out  any  secret  if  I  say  that  my  Govern- 
ment is  trying  in  its  own  way  to  see  how  the  people  may  be 
really  brought  into  intimate  contact  with  the  Government,  so  that 
they  may  have  an  opportunity  of  expressing  their  views  and  the 
Government  may  have  an  opportunity  of  expressing  its  policy  to 
them.  And  it  is  just  possible  that  we  may  be  able  to  find  a  solu- 
tion of  this  question  in  a  way  which  is  more  in  consonance  with  our 
own  traditions  and  with  our  own  present  peculiar  position.  I  may 
illustrate  how  many  institutions  get  transformed  when  they  are 
transferred  to  an  Indian  State's  soil,  when  I  say  that  Hyderabad 
has  had  a  Legislative  Council  for  many,  many  years — for  certainly 
over  25  years,  during  which  my  connection  with  that  State  has  re- 
mained since  I  severed  my  connection  with  British  India ;  and  you 
will  all  be  surprised  to  hear  how,  in  that  Legislative  Council  we 
have  officials,  and  yet  times  without  number  I,  as  the  Home  Secre- 
tary, have  brought  forward  measures,  and  I  have  been  defeated  by 
the  votes  of  officials.  The  reason  is  not  far  to  seek.  It  is  because 
there  everybody  feels  that  he  represents  not  any  particular  consoli- 
dated interest  which  does  not  belong  to  the  country,  but  that  they 
all  belong  to  that  State  itself,  having  an  allegiance  to  the  Ruler 
who  stands  for  that  State,  its  progress,  and  the  prosperity  of  its 
people.  Therefore  I  beg  of  you  to  leave  this  question  of  representa- 
tion, whether  in  the  Upper  or  in  the  Lower  House  to  the  patriotism 
and  to  the  sense  of  sympathy  with  the  people  which  exists  in  the 
States  themselves,  so  that  they  may,  in  their  own  way,  try  to  find 
out  bow  best  they  can  supply  that  need,  and  at  the  same  time  pre- 
serve the  State  as  an  instrument  of  that  culture  of  which  the  Indian 
States  are  really  the  present  relics. 

I  now  come,  Sir,  to  the  only  other  question  which  is  pertinent 
to  the  Indian  States  on  this  matter,  and  that  is  to  the  Oath  of 
Allegiance.  As  to  that,  I  beg  to  submit  that  such  an  Oath  should 
have  two  elements  and  two  only.  One  is  our  loyalty  to  the  King- 
Emperor  and  the  Crown,  in  connection  with  which  we  of  the  Indian 
States  desire  that  it  shall  be  perennial  and  indissoluble;  and  the 
other  that  the  Oath  should  not,  to  use  the  formula  of  our  respected 
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Chief  here,  in  any  way  detract  from  the  allegiance  of  an  Indian 
State  subject  to  the  Sovereign  of  the  Indian  State  concerned. 

Sir,  I  have  done.  I  have  endeavoured  to  approach  the  different 
questions  which  you  have  brought  under  Head  2,  as  I  shall  always 
approach  the  questions  which  we  shall  have  to  discuss  at  this  Con- 
ference, having  one  sole  aim — the  good  of  India.  That  lies  in  look- 
ing, not  to  British  India  alone,  but  to  the  Indian  States  also,  and 
to  the  relations  of  these  two  with  Great  Britain — an  indissoluble 
connection  which  we  shall  always  value.  All  these  interests  should 
not  be  treated  as  antagonistic  but  as  complementary.  That  has 
been,  and  will  be,  the  oasis  of  all  my  suggestions. 

(The  Committee  adjourned  at  4-20  p.m.] 


PROCEEDINGS  OF  THE  TWENTY-THIRD  MEETING  OF  THE  FEDERAL 
STRUCTURE  COMMITTEE  HELD  ON  WEDNESDAY,  THE  16ra  SEP- 
TEMBER, 1931,  AT  11  A.M. 

HEAD  2. 

Questions  connected  with  the  Election  of  Members  of  the  Federal 
Legislature — (continued) . 

Sir  Mirza  Ismail :  Lord  Chancellor,  In  the  few  remarks  which 
I  propose  to  make  under  this  Head  I  shall  attempt  to  answer  only 
those  questions  in  which  the  States  are  interested,  and  not  those 
which  concern  mainly,  if  not  entirely,  British  India. 

Taking  first  the  method  of  selection  for  the  Upper  Chamber,  I 
feel  that  the  representatives  of  the  States  on  this  body  should  be 
chosen  by  the  Governments  of  the  States  and  groups  of  States;  in 
other  words,  these  members  would  be  delegates  of  tne  Governments 
nominating  them.  The  States  would  be  expected  to  select,  as  far 
as  possible,  persons  of  similar  standing  to  those  coming  from  British 
India — persons  of  weight,  character  and  experience,  including  those 
with  official  experience. 

As  regards  the  Lower  House,  the  method  of  selection  should  be 
left  entirely  to  the  States.  Conditions  vary  so  much  in  different 
States  thai  it  does  hot  seem  either  useful  or  practicable  to  lay  down 
a  hard  and  fast  rule  applicable  to  all  States  alike.  Each  State 
may  be  left  to  determine  for  itself  the  best  method  of  selecting  its 
representatives  having  regard  to  the  conditions  and  circumstances 
existing  in  it.  The  States  will  no  doubt  realise  that  the  best  and 
the  most  approved  method  of  sending  representatives  to  a  popular 
Chamber  is  by  popular  election  which  may  be  either  direct  or  in- 
direct. This  is  the  goal  which  they  should  keep  constantly  in  view, 
to  be  reached  as  quickly  as  possible.  I  do  not  think  that  this 
Committee  need  go  further  than  this;  the  rest  may  well  be  left  to 
time  and  the  inexorable  logic  of  events. 


With  regard  to  the  method  of  selection  of  representatives  from 
groups  of  States,  I  am  unable  to  offer  any  useful  suggestion.  I 
would  only  say  that  this,  and  the  still  more  important  and  difficult 
question  of  the  distribution  of  seats  among  the  States,  should  be 
referred  to  a  strong  and  impartial  committee  specially  appointed 
for  this  purpose  by  His  Majesty's  Government.  This  committee 
would  take  evidence  and,  after  considering  all  points  of  view,  would 
submit  their  recommendations  to  the  Government,  who  would  then 
allot  seats  to  each  State  and  group  of  States  in  accordance  with 
those  recommendations,  or  with  such  modifications  as  may  be  con- 
sidered desirable  or  necessary  by  them.  It  is  to  my  mind  extre- 
mely unlikely  that  the  States  would  or  could  possibly  come  to  an 
agreement  among  themselves  on  the  many  intricate  and  delicate 
issues  that  are  bound  to  arise  in  the  consideration  of  such  a  difficult 
problem. 

Then  there  is  the  question :  By  what  method  is  the  seat  of  a 
nominated  State's  representative  to  be  vacated  otherwise  than  by 
death  or  dissolution  or  resignation?  I  venture  to  think  that  the 
practice  in  the  States  should  be  analogous  to  that  now  followed  in 
British  India  as  regards  both  the  official  and  non-official  members 
nominated  by  the  Government. 

Lastly,  with  regard  to  the  Oath  of  Allegiance,  this,  it  seems 
to  me,  is  really  a  very  simple  matter.  I  do  not  see  why  there 
need  be  any  hesitation  on  the  part  of  the  representatives  of  the 
States  sitting  in  an  all-India  Legislature  to  take  an  Oath  of  Alle- 
giance to  the  Kiug-Emperor,  who  is  the  recognised  head  of  the 
entire  country.  Such  an  Oath  would  not  detract  in  any  way  from 
the  loyalty  which  the  representatives  of  the  States  owe  to  their 
own  Rulers.  This  is  all  that  I  have  to  say. 

Sardar  Ujjal  Singh :  Lord  Chancellor,  I  am  grateful  to  you  for 
the  opportunity  given  to  me  for  the  expression  of  my  views.  You 
will  pardon  me,  Lord  Chancellor,  if  I  repeat  the  sentiments  ex- 
pressed by  several  of  my  colleagues  with  regard  to  the  deep  debt  of 
gratitude  that  we  owe  to  you  for  the  manner  in  which  you  con- 
ducted and  guided  the  proceedings  of  this  Committee  at  its  last 
Session.  By  your  deep  sympathy,  unparalleled  courtesy,  patience 
and  resourcefulness,  you  captivated  the  hearts  of  the  members  of 
this  Committee,  and  I  am  confident  that  you  will  not  fail  to  capture 
the  hearts  of  the  new-comers  as  well.  If  the  past  is  any  guide  to 
the  future,  I  have  no  misgivings  as  to  the  success  of  tnis  which  I 
believe  to  be  the  last  Session  of  the  Federal  Structure  Committee. 

1  am  very  gratified  that  we  now  have  in  our  midst  Mahatma 
Gandhi  and  "Pandit  Malaviya,  two  of  the  most  distinguished  of 
mv  countrymen.  Mahatma  Gandhi  commands  the  respect  of  his 
fellow-countrymen,  whether  or  not  they  agree  with  his  views,  in  a 
manner  that  no  other  single  individual  has  ever  commanded  it. 
The  presence  of  these  two  gentlemen  is  a  striking  testimony  to  the 
success  of  the  last  Session  of  the  Conference  as  well  as  to  the  states- 
manship of  Lord  Irwin. 


While  I  am  pleased  at  the  fact  that  certain  interests  which  were 
not  represented  before  are  now  represented,  and  certain  interests 
which  were  inadequately  represented  find  fuller  representation  now, 
I  cannot  help  expressing  my  sense  of  disappointment,  and  the  dis- 
appointment of  my  community,  at  the  fact  that  we  have  not  been 
able  to  secure  the  appointment  of  an  additional  Sikh  Delegate  to 
the  Conference.  I  well  realise  that  votes  do  not  matter  in  the 
deliberations  of  such  Conferences  and  Committees  as  these  ;  but 
important  decisions  have  to  be  taken,  and  the  advice  and  assist- 
ance of  colleagues  would  be  valuable  on  many  occasions.  I  hope 
that  by  the  time  the  Minorities  Committee  meets  it  will  be  possible 
to  nominate  another  Sikh  Delegate. 

The  Federal  scheme  that  was  devised  at  the  last  Session  of  the 
Conference  was  deliberately  meant  to  be  provisional.  It  gave  some 
of  us  an  opportunity  to  consult  those  whom  we  have  the  honour  to 
represent.  Many  of  us  have  engaged  in  such  consultations;  and 
I  venture  to  say,  on  behalf  of  the  Sikh  community,  that,  although 
the  Sikhs  are  agreeable  to  the  main  principles  outlined  in  the 
scheme,  they  cannot  very  well  commit  themselves  to  any  scheme 
unless  they  are  assured  of  their  position  in  the  new  constitution. 
Unless  the  communal  question,  which,  in  the  Punjab,  means  the 
Muslim-Sikh  question,  is  settled,  it  is  not  possible  for  the  Sikhs 
to  commit  themselves  to  a  Federal  scheme  in  which  the  Punjab 
would  be  an  autonomous  Province.  I  am  not  without  hone,  that, 
with  the  advice  and  guidance  of  Mahatma  Gandhi,  we  will  yet  be 
able  to  find  a  solution  for  this  most  baffling  problem. 

With  your  kind  indulgence,  My  Lord,  I  have  made  these  few 
general  observations.  I  will  now  come  to  the  points  under  discus- 
sion, and  I  will  take  them  in  the  order  in  which  you  have  placed 
them. 

So  far  as  (i)  and  (ii)  are  concerned,  I  feel  that  these  are  prima- 
rily the  concern  of  the  States.  As  was  rightly  pointed  out  by  Sir 
Tej  Bahadur  Sapru,  we  do  not  mean  to  nictate  any  terms  in  this 
matter  to  Their  Highness.  I  was  very  gratified  to"  hear  yesterday 
from  Their  Highnesses  of  Bikaner  and  Bhopal  that  they  were  pre- 
pared to  let  their  Assemblies  select  members  for  the  Lower  House. 

H.H.  The  Maharaja  of  Bikaner:  To  have  a  voice  in  the  selec- 
tion. 

Sardar  Ujjal  Singh  :  I  hope  the  Assemblies  will  have  an  effect- 
ive voice  in  the  selection  of  representatives  for  the  Lower  House  of 
the  Federal  Parliament.  I  believe  that  other  Princes  will  follow 
this  patriotic  example  set  by  Their  Highnesses  of  Bikaner  and 
Bhopal,  not  only  in  the  interests  of  India  as  a  whole,  but  in  their 
own  interests. 


In  the  Upper  House,  of  course,  Governments  of  federating 
have  to  be  represented,  and  in  this  matter  there  is  no  dispute  that 
the  States'  Governments  ought  to  send  their  representatives.  The 
representation  of  the  smaller  States  is  of  equal  importance,  however, 
ami  some  method  will  have  to  be  devised  for  their  grouping,  as 


90 

it  win  not  be  possible  to  give  individual  representation  to  a  large 
number  of  States.  This  matter  also  is  mainly  the  concern  of  Their 
Highnesses;  but  some  sort  of  electoral  machinery  will  have  to  be 
devised  so  that  no  small  State  will  be  left  unrepresented. 

With  regard  to  (ii),  this  question  of  vacancies  arises,  not  only 
in  the  case  of  the  representatives  of  the  States,  but  also  in  the  case 
of  the  representatives  of  British  India.  As  was  pointed  out  by 
the  Lord  Chancellor  yesterday,  in  addition  to  vacancies  caused  by 
death  or  resignation  there  is  generally  a  provision  for  vacancies 
which  may  arise  on  account  of  incurring  any  disqualification,  and 
this  applies  both  to  the  British  Indian  representatives  and  to  the 
States'  representatives. 

I  now  come  to  sub-head  (iii).  With  regard  to  the  representa- 
tion in  the  Upper  House  of  British  India,  at  the  last  Session  of  the 
Federal  Structure  sub-Committee  we  arrived  at  the  decision  that 
indirect  election  from  Provincial  Legislatures  by  the  single  trans- 
ferable vote  was  the  best  method ;  and  I  see  no  reason  for  revising 
my  opinion  on  that  point  except  that,  in  some  cases,  reservation  of 
a  fixed  number  of  seats  will  have  to  be  provided  for  important 
minorities  which  may  not  find  adequate  representation  by  the  above 
method.  In  most  of  the  other  federations,  in  the  Upper  House,  the 
governments  of  the  component  parts  of  the  federation  are  generally 
represented;  and  that  is  the  best  way  of  giving  representation  to 
the  component  parts.  Moreover,  by  providing  this  constituency 
of  Provincial  Legislatures,  we  give  a  wider  electorate  for  the  Upper 
House  than  if  we  were  to  adopt  the  method  of  indirect  election 
from  the  Lower  House. 

I  come  now  to  the  very  important  point  of  direct  or  indirect 
election  for  the  Lower  House.  I  have  studied  very  carefully  the 
point  of  view  that  Lord  Peel  and  Sir  Samuel  Hoare  put  forward 
at  the  last  Session  of  the  sub-Committee.  The  two  arguments  that 
were  advanced  were,  first,  the  sixe  of  India  and,  secondly,  its 
population — which,  it  is  said,  make  it  impossible  to  give  its  re- 
presentatives a  representative  character  and  keep  them  in  touch 
with  their  electors.  In  this  connection  I  should  first  like  to  deal 
with  population  and  the  number  of  voters.  At  present,  so  far  as  the 
Legislative  Assembly  is  concerned,  for  105  elected  members  we  have 
one  and  one-eighth  million  electors.  That  is  to  say,  there  are 
about  11,000  voters  for  each  member  with  the  existing  franchise. 
Even  if  the  franchise  is  enlarged  three  or  four  times  we  shall  not 
have  more  than  four  million  voters;  and,  on  the  assumption  that  we 
are  going  to  have  200  members  from  British  India,  we  shall  not 
have  more  than  20,000  voters  for  one  member,  which  is  not  a  very 
high  number.  If  you  compare  this  with  the  constitution  of  any 
other  country,  you  will  find  tliat  this  number  of  20,000  is  far  too 
small.  With  regard  to  the  size  of  constituencies,  you  will  find 
that  at  present  we  have  certainly  got  big  constituencies,  but  with 
doubling  the  number  of  members  from  100  to  200  the  size  of  the 
constituencies  will  be  reduced ;  it  will  be  exactly  halved.  But  even 
with  the  existing  size  of  the  constituencies,  it  will  be  interesting  to 
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note  the  interest  taken  by  the  voters  in  the  elections  of  the  Assembly. 
In  the  last  election  but  one,  the  number  of  voters  who  took  part  in 
the  elections  was  48  per  cent.,  in  spite  of  the  fact  that  Burma,  being 
far  away  from  Delhi  and  probably  feeling  not  so" much  interested, 
polled  only  13  per  cent,  of  the  voters.  Excluding  Burma,  the 
British  Indian  voters  who  recorded  votes  were  about  60  per  rent., 
which  is  not  a  bad  figure.  But  if  the  size  of  the  constituency  is 
halved,  certainly  a  larger  number  of  voters  will  come  forward  to 
the  polling  booths. 

Of  course,  Sir,  precedents  are  not  always  to  be  followed,  but  they 
are  sometimes  a  fair  guide  to  any  action  that  one  may  consider 
taking;  and,  in  this  connection,  I  would  like  to  refer  to  other  con- 
stitutions and  to  federations  which  are  as  big  as  that  which  we  are 
going  to  form  in  India.  The  size  of  Canada  is  3,720,000  square 
miles  as  compared  with  British  India's  811,000  square  miles.  (I 
am  excluding  Burma — not  that  I  am  anxious  to  exclude  Burma, 
but  because  the  figures  have  been  supplied  excluding  Burma.) 
The  area  of  Australia  is  2,974,000  square  miles,  and  of  the  United 
States  of  America  3,743,000  square  miles.  Now,  in  all  these 
countries  having  a  federal  constitution,  direct  election  is  the  method 
of  election  to  the  Lower  FTouse ;  and  in  fact  I  do  not  know  that  there 
is  any  country  in  which  the  Lower  House  is  elected  by  any  other 
method  than  the  direct  one.  The  Government  of  India,  in  their 
Despatch,  attached  great  importance  to  the  views  of  the  Indian 
public  on  this  point.  They  stated:  — 

"  We  feel  that  the  method  of  election  is  essentially  a  matter 

on  which  the  considered  judgment  of  Indian  opinion  should 

have  great  weight  "  ; 

and  Indian  opinion  has  been  expressed  in  no  doubtful  terms.  The 
people  think  that  they  lose  touch  with  an  institution  with  which 
they  do  not  rome  into  direct  contact.  1  would  therefore  advocate 
strongly  the  method  of  direct  elect ion  for  the  Lower  House. 

With  regard  to  point  (v) — the  representation  of  special  interests 
— in  the  last  sitting  of  this  Committee  we  decided  that  certain  in- 
terests— for  example,  the  Depressed  Classes,  Indian  Christians, 
Europeans,  Anglo-Indians,  Landlords,  Commerce  (European  and 
Indian)  and  Labour — ought  to  be  represented  if  they  cannot  find 
representation  otherwise.  Yesterday  it  was  asked  whether  the  Uni- 
versities should  be  represented.  At  present  the  Universities,  I 
believe,  are  not  represented  in  the  Indian  Assembly  or  in  the 
Council  of  State ;  but  Universities  are  represented  in  the  local  Legis- 
latures, and  I  would  certainly  advocate  the  representation  of  the 
Universities  in  the  Provincial  Legislatures,  but  not  in  the  Federal 
Parliament. 

Sir  Muhammad  Shafi :  You  need  not  trouble  about  that.  That 
is  a  matter  for  the  Provincial  Constitution  Committee. 

Sardar  Ujjal  Singh :  That  is  true.  With  regard  to  the  quali- 
fications for  the  Upper  House,  again  we  decided  last  time  that 
there  should  be  the  same  qualification  for  the  members  of  the 
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Upper  House  as  now  prevail  for  the  Council  of  State,  which  is  a 
property  qualification  or  a  certain  income.  The  age  limit  at  present 
is  uniform  for  the  membership  of  all  Legislatures.  It  is  26.  I  am 
prepared  to  revise  my  opinion  on  that.  Instead  of  25  it  may  be 
raised  to  30  in  the  case  of  the  members  of  the  Upper  House;  but 
the  property  qualification  should  certainly  be  retained,  and,  besides, 
certain  persons  who  have  rendered  useful  public  service  or  possess 
special^  attainments,  though  not  possessing  property,  may  also  be 
eligible  for  the  Upper  House.  Such  a  provision  exists  in  the  Irish 


e 
Constitution. 


With  regard  to  point  (vii) — the  provision  for  an  Oath  of  Alle- 
giance— I  do  not  think  that  there  should  be  any  great  difficulty 
about  drafting  some  such  Oath  of  Allegiance,  on  the  model  of  the 
Irish  one,  as  would  be  satisfactory  both  to  the  members  of  the 
States  and  to  British  India. 

On  point  (viii),  I  do  realise  that,  for  the  transitional  period, 
there  may  be  certain  subjects  which  may  be  called  Crown  subjects; 
and  if  there  are  Crown  subjects  there  should  be  some  sort  of  re- 
presentation on  behalf  of  the  Crown.  But  honourable  members 
will  see  that  the  official  members  are  not  likely  to  influence  the 
decisions  of  future  Assemblies  as  they  have  been  doing  in  the  past, 
and  there  will  be  no  useful  purpose  served  in  having  a  large 
number  of  official  members.  The  number  ought  to  be  restricted 
to  the  extent  to  which  it  is  absolutely  necessary  for  explanation  or 
satisfying  the  members  of  a  Federal  Assembly  on  special  points 
pertaining  to  the  Crown  subjects.  Besides  nomination  of  such 
members,  there  will  be  invited,  from  time  to  time,  experts  who 
shall  not  vote,  for  the  explanation  and  elucidation  of  the  points 
concerning  the  Crown  subjects. 

That  is  all,  Sir,  that  I  have  to  say. 

Mr.  Zafrullah  Khan :  Lord  Chancellor,  before  I  proceed  to  make 
my  submissions  on  the  various  subheads  of  Head  2  which  are  at 
present  under  discussion,  I  may  say  that  anything  I  say  will  be 
subject  to  the  reservation  which  Sir  Muhammad  Shafi  put  forward 
yesterday. 

Chairman  :  In  future  I  think  we  may  regard  that  as  a  common 
form  at  the  beginning  of  each  speech. 

Mr.  Zafrullah  Klian:  But  I  may  be  permitted,  for  the  better 
understanding  of  what  I  have  to  say,  to  say  one  word  with  regard 
to  that  reservation.  It  is  this:  that  the  reservation  put  forward 
by  him.  with  regard  to  the  Muslim  claim,  applies  to  the  total 
strength  of  each  Chamber  of  the  Federal  Legislature,  including 
special  and  State  representatives.  Therefore  it  will  be  easier  to 
follow  the  submissions  that  I  have  to  make  if  it  is  kept  in  mind 
that  my  submissions  stand  only  in  case  that  claim  is  given  effect 
to.  I  do  not  mean  that  otherwise  I  should  have  nothing  to  say; 
it  only  means  that  otherwise  my  submissions  might  in  some  respect 
have  to  be  modified. 


I  will  now  make  my  submissions  on  the  various  heads ;  but,  with 
your  permission,  Lord  Chancellor,  I  might  preface  what  I  have  to 
say  by  expressing  my  general  agreement  with  regard  to  what  ha& 
fallen  from  my  colleagues  under  sub-heads  (iii)  and  (iv)  before  I 
make  my  submission  on  sub-heads  (i)  and  (ii).  I  agree  that  the 
British  India  representatives  in  the  Upper  Chamber,  other  than 
those  representing  special  interests,  should  be  indirectly  elected 
by  the  Provincial  Legislatures ;  and  I  also  agree  that  British  India 
representatives  in  the  Lower  Chamber  should  be  directly  elected 
by  territorial  constituencies.  Having  said  that,  I  need  not,  in 
support  of  this  agreement,  adduce  any  further  arguments  than  those 
that  have  already  been  submitted. 

Now,  with  regard  to  the  first  and  second  sub-heads,  having  said 
that  the  British  India  representatives  to  the  Upper  Chamber  should 
be  elected  indirectly  by  the  Provincial  Legislatures,  it  necessarily 
follows  that,  with  regard  to  the  State  representatives,  one  must 
accept  the  position  that  the  various  State  administrations  would 
select  or  nominate  their  representatives  to  the  Upper  Chamber. 
With  regard  to  the  Lower  Chamber,  however,  I  beg  your  indul- 
gence, Lord  Chancellor,  and  that  of  Their  Highnesses,  to  go  a  little 
further  than  what  has  been  submitted  by  some  of  my  colleagues  ou 
this  side.  To  begin  with,  one  must  realise  that  a  certain  amount 
of  uniformity  would  have  to  be  insisted  upon  in  connection  with 
the  election  and  qualifications  of  these  representatives.  Take,  for 
instance,  the  matter  of  the  disqualifications.  I  am  not  at  present 
going  into  what  those  disqualifications  should  be ;  but  it  is  obvious 
that  some  kind  of  disqualifications  will  have  to  be  imposed  with 
regard  to  the  election  or  selection  of  representatives  to  the  Federal 
Legislature.  And  I  cannot  conceive  that  the  disqualifications  with 
regard  to  British  representatives  and  States'  representatives  could 
be  any  different.  For  instance,  it  would  be  a  disqualification  with 
regard  to  a  British  India  representative  if  the  person  seeking  to- 
be  elected  to  either  Chamber  of  the  Federal  Legislature  were  not 
either  a  British  subject  or  a  Ruler  or  a  subject  of  an  Indian  State. 
Xow,  it  would  be  rather  an  anomaly  if  it  were  open  to  the  States 
either  to  select  or  elect  as  a  representative  a  person  who  did  not 
fulfil  that  qualification.  Again,  in  the  case  of  serious  crimes  or  in 
the  case  of  undischarged  bankrupts,  it  would  be  a  serious  anomaly 
it  A,  who  was  subject  to  one  of  those  disqualifications  in  British 
India,  could  either  be  elected  or  selected  by  one  of  the  States  as  its 
representative  in  either  Chain ber.  Without,  therefore,  enlarging 
tli is  part  of  my  argument  any  further,  I  would  submit  that  the- 
question  goes  a  little  deeper  than  has  been  assumed  in  the  discus- 
sions so  far.  Uniformity  to  a  certain  extent,  as  I  have  said, 
would  not  only  be  desirable  but  wTould  be  necessary. 

Xow,  no  doubt,  Their  Highnesses  have  insisted,  and  certain  of 
my  friends  of  the  British  Indian  Delegation  have  agreed,  that  the 
question  of  selecting  their  representatives  for  both  Chambers  is  a 
matter  to  be  left  entirely  to  the  States  themselves.  I  beg  to  differ 
from  this  view.  We  are  sitting  here  round  this  table  without  any 
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desire  on  any  side  to  dictate  to  anybody,  but  with  the  fullest 
liberty  to  put  forward  our  views  with  regard  to  matters  which  have 
been  assumed  to  be  matters  of  common  interest.  Yesterday  after- 
noon His  Highness  of  Bikaner  was  pleased  to  remark  that,  even  if 
they  agreed  to  certain  matters  with  regard  to  the  selection  of  their 
representatives,  it  would  hot  be  possible  for  them. to  enforce  that 
agreement  with  regard  to  all  the  States.  Well,  of  course,  that  is 
perfectly  true.  Even  with  regard  .to  coming  into  the  Federation, 
any  kind  of  agreement  arrived  at  here  would  not  be  binding  upon 
any  State.  It  would  be  open  to  any  State,  after  looking  at  the 
completed  picture,  as  it  were,  to  say  whether  it  would  be  feasible 
for  it  to  come  into  the  Federation  or  not.  Their  Highnesses  cannot 
guarantee  that  any  rules  laid  down  with  regard  to  the  selection  of 
their  representatives  will  be  agreed  to  by  other  States;  but.no  more 
can  they  guarantee  that  any  other  States  will  agree  to  make  Federal 
those  subjects  which  their  Highnesses  here  agree  to  make  Federal. 
Nevertheless,  a  certain  amount  of  agreement  has  to  be  arrived  at 
on  these  matters  before  the  thing  can  be  put  on  a  working  basis. 
Therefore,  with  regard  to  the  question  of  States'  representatives  to 
the  Lower  Chamber,  1  would,  with  very  great  respect,  submit  to 
Their  Highnesses  that  it  would  be  a  very  anomalous  position  if  it 
were  insisted  upon  on  this  side  that  representatives  from  British 
India  must  be  elected  representatives,  and  elected  directly,  and  yet 
it  were  left  open  to  the  States  to  send  in  their  representatives  by 
nomination.  A  wealth  of  argument  has  been  adduced  in  support  of 
this  proposition,  and  it  seems  to  me  to  have  been  generally  agreed 
upon  that  that  would  be  the  only  desirable  way  of  having  the 
wishes  of  the  people  represented  in  the  Lower  Federal  Chamber. 
Well,  what  is  desirable  for  British  India  is  certainly  desirable  for 
the  Indian  States;  and  a  suggestion  that  that  should  be  so  with 
regard  to  the  Lower  House  does  not  deprive  Their  Highnesses  and 
their  Administrations  of  the  right  of  being  directly  represented  as 
Rulers  and  Administrations  in  the  Federal  Legislature,  inasmuch 
as  I  have  already  submitted  that  it  would  be  desirable  that  their 
representatives  to  the  Upper  Chamber  should  be  nominated  by 
Their  Highnesses  or  their  Administrations. 

Chaiwnan:  Would  you  mind  my  asking  you  a  question  now? 
Is  it  your  view  that  the  representatives  ought  to  be  paid,  or  do  you 
think  they  ought  to  be  unpaid? 

Mr.  Zafrullah  Khan:  If  the  question  is  addressed  to  me,  Lord 
Chancellor,  my  view  is  that,  apart  from  any  travelling  allowances 
or  subsistence  allowances  which  are  at  present  being  paid  to  mem- 
bers of  the  Legislature  when  they  actually  attend  meetings  of  the 
Legislature,  there  is  no  necessity  for  making  any  further  payments. 

My  suggestion,  if  adopted,  would  eliminate  a  good  many  of  the 
difficulties  that  are  otherwise  likely  to  arise.  For  instance,  take 
the  allotment  of  the  quota  of  members  to  be  sent  by  different  States 
and  groups  of  States.  With  regard  to  the  Lower  Chamber  a?  any 
rate,  once  the  principle  of  election  is  accepted  it  would  be  easy  to 
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allot  a  quota  of  members  for  the  Lower  Chamber  to  the  different 
States  and  groups  of  States  which  come  into  the  Federation. 

With  regard  to  the  qualifications  of  these  members,  I  have 
already  said  that  there  must  be  uniformity  with  regard  to  disquali- 
fications,  because,  if  it  is  undesirable  to  have  someone  in  the  Legis- 
lature when  he  comes  from  British  India,  it  is  just  as  undesirable 
to  have  him  if  he  comes  from  the  States.  With  regard  to  qualifica- 
tions, however,  one  need  not  insist  that,  if  the  principle  of  election 
is  introduced,  the  franchise  qualifications  should  be  the  'same 
throughout.  The  franchise  qualifications  in  the  States  need  not  be 
the  same  as  those  in  British  India. 

Sir  Tej  Bahadur  Sapru :  Why  do  you  make  a  distinction? 

Mr.  Za/rullah  Khan :  As  a  matter  of  fact,  with  regard  to  the 
election  of  members  of  the  Assembly  and  Council  of  State  at 
present,  I  do  not  think  that  there  is  throughout  uniformity  in  the 
different  Provinces.  The  reply  to  Sir  Tej  Bahadur  Sapru's  ques- 
tion, however,  is  that  one  does  realise  that  this  business  of  elections 
would  be  introduced  into  the  States  for  the  first  time;  and,  it  being 
introduced  for  the  first  time,  one  would  expect  a  little  time  would 
be  required  for  the  States  to  adjust  their  franchise  qualifications  to 
the  qualifications  existing  in  British  India,  where  the  principle  of 
election  in  one  form  or  another  has  been  current  for  some  decades. 
I  need  not  remind  Sir  Tej  Bahadur  Sapru  that  although  certain 
things  are  very  desirable  in  certain  directions,  limitations  and  ex- 
ceptions have,  at  least  for  a  time,  to  be  made  with  regard  to  some 
matters.  If  his  objection  were  that,  the  moment  you  start  the 
constitution,  you  must  start  it  on  the  basis  of  the  same  franchise 
qualifications  in  the  States  as  exist  in  British  India,  I  would  even 
be  agreeable  to  having  some  time  limit  laid  down  within  which 
States'  representatives  should  come  in  by  election.  What  I  have 
submitted,  however,  is  the  view  which  I  am  putting  forward  and 
it  is  a  view  which  would  remove  a  good  many  of  the  anomalies. 

Sir  Maneckjce  Dadabhoy :  But  it  is  a  view  with  which  the 
Princes  themselves  do  not  agree. 

Mr.  Zafrullah  Khan :  It  is  a  view  to  which  the  Princes  yester- 
day had  no  objection,  though  I  understood  they  were  not  willing, 
or  perhaps  did  not  consider  it  desirable,  that  it  should  be  put  into 
practice  immediately.  It  is  a  view  with  regard  to  the  principles 
of  which,  whatever  may  be  the  method  of  enforcing  it,  they  have 
no  objection. 

H.H.  The  Maharaja  of  Bikaner :  Some  of  us  individually  have 
no  objection. 

Mr.  Zafrullah  Khan:  Yes. 

With  regard  to  the  second  sub-head,  my  submission  is  this. 
1  have  only  two  remarks  to  offer.  In  addition  to  the  vacation  of 
a  seat  by  death,  dissolution  or  resignation,  there  is  of  course  the 
question  of  disqualification.  The  moment  any  representative  of  the 
States,  as  much  as  any  representative  from  British  India, 


one  of  those  disqualifications  which  would  have  originally  shut  him 
out  from  being  nominated  or  selected  or  elected  to  one  or  other  of 
the  Chambers,  it  should  necessitate  his  resignation  or  removal. 

With  regard  to  those  representatives  who  might  be  sent  from 
lli€  States  by  virtue  of  their  office,  I  am  in  agreement  with  what 
was  said  yesterday;  namely,  that  when  they  cease  to  occupy  that 
office  they  would  of  course  cease  to  be  members  of  the  Federal 
Legislature  as  representing  the  particular  State  or  group  of  States 
by  which  they  were  sent.  I  should  like  to  make  the  suggestion, 
however,  that  where  the  States  send  representatives  to  the  Upper 
Chamber  by  virtue  of  their  office,  it  might  be  made  clear  on  the 
•occasion  of  the  nomination  that  the  nomination  is  by  virtue  of 
the  office,  so  that,  if  the  office  is  vacated  subsequently,  everyone 
will  understand  that  the  seat  is  vacated  also.  For  instance,  if  the 
Prime  Minister  of  a  State  is  nominated  qua  Prime  Minister,  it 
should  be  made  clear  that  he  is  being  sent  because  he  is  Prime 
Minister;  and  if  he  ceases  to  occupy  that  position  he  will  vacate  his 
seat. 

The  next  observation  I  have  to  make  relates  to  the  provision  for 
the  representation  of  special  interests,  which  is  dealt  with  in  sub- 
head (v).  Here  my  very  brief  submission  is  that,  in  my  opinion, 
the  interests  specifically  mentioned  in  paragraph  34  of  the  Keport 
of  the  Federal  Structure  sub-Committee  should  have  representation 
in  both  Chambers — that  is  to  say,  the  Depressed  Classes,  Indian 
Christians,  Europeans,  Anglo-Indians,  Landlords,  Commerce  (Euro- 
pean and  Indian)  and  Labour.  There  is  no  point  in  having  re- 
presentation for  the  Universities  in  the  Federal  Legislature. 

Chairman:  Will  you  tell  us  in  what  way  they  would  be  ap- 
pointed, if  that  is  convenient  to  you?  In  paragraph  34  of  the 
Report  we  have  a  reference  to  the  Depressed  Classes,  Indian  Chris- 
tians, Europeans,  Anglo-Indians,  Landlords,  Commerce  (European 
and  Indian)  and  Labour.  The  point  I  am  on  is  how  you  think 
their  representatives  should  be  appointed. 

Mr.  Zafrullah  Khan:  By  devising  special  constituencies  for 
them  in  each  case,  with  franchise  qualifications  which  need  not 
necessarily  be  in  accord  with  the  qualifications  for  the  general  con- 
stituencies. For  instance ,  take  the  Depressed  Classes.  With 
regard  to  the  Depressed  Classes,  once  it  is  settled  what  is  the 
quantum  of  representation  that  is  to  be  allotted  to  the  Depressed 
Classes,  the  distribution  of  that  quantum  of  representation  into 
constituencies  may  not  be  on  the  same  scale  as  it  would  be  in  the 
case  of  the  general  constituencies,  and  in  their  case  the  fran- 
chise qualifications  may  be  different  from  those  that  are 
devised  for  the  other  constituencies.  The  same  might  apply  in 
the  case  of  the  Indian  Christians,  Europeans,  Anglo-Indians,  and 
so  on.  With  regard  to  the  Landlords,  once  the  quantum  of  repre- 
sentation for  Landlords  has  been  decided  upon,  special  franchise 
qualifications  for  the  Landlords'  constituency  or  constituencies 
would  hav<  to  be  devised,  but  the  representation  would  be  by 
means  of  election. 
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I  come  now  to  the  question  raised  in,  (vi),  namely — 

"Are  any  special  qualifications  to  be  laid  'down  for  eligi- 
bility for  membership  of  the  Upper  House  P" 

I  agree  generally  with  what  has  been  stated  by  Sir  Muhammad 
Shafi  yesterday  with  regard  to  age  limit,  experience  and  property 
<rualifieations  and  also  that  generally  the  qualifications  for  the 
Upper  Chamber  may  be  the  same  as  those  that  operate  at  present 
for  the  Council  of  State. 

But  here,  in  order  to  avoid  having  to  make  a  second  submission 
on  the  same  heading,  I  should  like  to  say  a  word  with  regard  to 
the  question  of  disqualifications.  Generally  speaking,  the  disquali- 
fications laid  down  under  the  present  rules  may  be  adopted,  but 
the  observations  that  I  wish  to  make  are  in  connection  with  the 
question  as  to  whether  conviction  for  a  political  offence  should  or 
should  not  involve  a  disqualification  from  membership  of  the 
Upper  Chamber  of  the  Legislature — and  for  the  purposes  of  my 
submission  it  would  apply  equally  to  membership  of  the  Lower 
Chamber.  The  difficulty  here  is  this.  It  would  be  extremely  diffi- 
cult to  make  a  separate  category  of  political  offences  and  to  decide 
what  is  and  what  is  not  a  political  offence. 

Chairman:  Would  the  words  "  moral  turpitude  "  be  of  any  use 
to  you? 

'Mr.  Zafrullah  Khan:  That  would  certainly  be  useful.  A  con- 
viction for  an  offence  involving  serious  moral  turpitude  might  dis- 
qualify and  the  others  might  not.  I  need  not  go  on  to  give  inst- 
ances; but  often  and  often  with  regard  to  dacoity  in  India,  for 
instance,  it  would  be  difficult  to  determine  whether  a  particular 
dacoity  was  a  political  dacoity  or  was  tin  ordinary  dacoity  where 
tlie  persons  taking  part  in  the  offence  wanted  to  enrich  themselves 
illegally  at  the  expense  of  others,  and  so  on.  It  is  the  difficulty  of 
defining  what  would  or  what  would  not  be,  in  certain  circumstances, 
a  political  offence,  that  would  make  it  difficult  to  lay  down  any 
special  rules  with  regard  to  that.  Of  course,  another  considera- 
tion that  might  be  helpful  in  this  connection  is  the  amount  of 
punishment  provided  for  certain  offences ;  and  if  a  conviction  for 
an  offence,  for  which  the  punishment  provided  is  not  very  serious, 
were  not  to  operate  as  a  disqualification,  the  large  majority  of 
political  offences  would  in  that  way  be  excluded. 

I  need  make  no  remark  with  regard  to  the  question  raised  in 
sub-head  (vii) ;  and  I  might  conclude  with  just  one  suggestion  with 
regard  to  the  matter  raised  under  sub-head  (viii) — nominated  mem- 
bers. With  regard  generally  to  the  right  of  the  Governor-General 
to  nominate  members  to  either  Chamber,  I  would  have  no  objection 
to  the  suggestion  contained  in  the  last  three  lines  of  paragraph  34 
-at  page  25  of  the  Beport :  — 

"  that  the  Governor-General  should  be  empowered  to  nomi- 
nate a  specified  number  of  persons,  not  exceeding,  say,  10, 
to  each  Chamber/' 
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With  regard  to  the  suggestion  that  when  any  particular  Question* 
requiring  technical  or  expert  knowledge  or  advice  is  under  dis- 
cussion, the  Governor-General  should  have  power  to  nominate 
experts  on  the  question  which  is  being  discussed,  my  submission 
is  that  the  Governor-General  should  have  power  to  nominate,  say, 
not  more  than  three  such  members,  who  may  be  in  addition  to  the 
ten  specified  in  the  last  three  lines  of  paragraph  34,  for  the  purpose 
of  assisting  and  advising  the  Chamber  when  any  such  question  is 
under  discussion. 

With  regard  to  the  question  put  by  Your  Lordship  yesterday  as- 
to  whether  such  members  should  or  should  not  have  the  right  to- 
vote;  haying  regard  to  the  submission  I  have  made  that  their 
number  shall  not  exceed  three  in  either  Chamber,  it  really  is  a  small 
matter;  but  my  personal  submission  in  this  connection  would  be 
that  such  members,  when  they  are  nominated  to  a  Chamber  and 
are  in  the  Chamber,  should  be  for  that  purpose  full  members — 
that  is  to  say,  they  should  have  the  right  of  speaking  in  the  same 
manner  as  ordinary  members  of  the  Chamber  have,  and  on  that 
particular  question  they  should  also  have  the  right  to  vote — not 
that  that  vote  is  ordinarily  likely  to  make  any  difference  in  the 
decision  of  the  House  one  way  or  the  other,  but  I  would  wish  these 
nominated  expert  members  to  feel  that  they  were  just  as  full 
members  as  anyone  else  while  that  question  was  under  discussion,, 
and  that  they  were  not  in  the  position  merely  of,  as  it  were,  outside 
advisers  with  regard  to  that  question.  That  is  all  I  have  to  submit. 

H.H.  The  Maharaja  of  Bikaner :  May  I  ask  one  question?  I 
think  Mr.  Zafrullah  Khan  said  that  the  representatives  of  the 
States  should  be  either  British  Indian  oi*  State  subjects.  Did  I 
understand  correctly? 

Mr.  Zafrullah  Khan:  No,  Your  Highness.  What  I  said  was- 
this,  that  at  present  the  ordinary  rule  is  that  a  person  who  offers 
himself  for  election  should  be  either  a  British  subject  or  a  Ruler 
or  a  subject  of  an  Indian  State;  and  I  submitted  that,  if  there 
was  a  similar  Qualification  insisted  upon  in  British  India  in  future,, 
it  would  be  rather  anomalous  that  whereas  an  $lien,  for  instance, 
could  not  be  elected  from  British  India,  he  might  be  elected  from 
the  Indian  States. 

H.H.  The  Maharaja  of  Bikaner :  But  that  would  be  excluding 
British  or  Indian  States'  subjects,  not  merely  British  Indian? 

Mr.  Zafrullah  Khan  :    Oh,  yes. 

H.H.  The  Maharaja  of  Bikaner:    Thank  you  very  much. 

Mr.  Zafrullah  Khan :   And  I  said  that  would  be  an  anomaly. 

Mr.  lyenyar :  Lord  Chancellor,  I  hope  you  will  give  me  the 
indulgence,  which  I  claimed  on  the  last  occasion  when  I  spoke,  as 
a  new  member  who  is  not  conversant  with  all  the  discussions  that 
took  place  when  the  subjects  which  have  been  grouped  under  Head 
2  were  discussed,  and  in  some  form  or  other  provisional  conclusions 
were  entered  in  your  Report.  I  therefore^beg  that,  if  I  am  a  little 


longer  than  I  should  desire  in  the  ordinary  course,  the  Committee 
•will  bear  with  me. 

It  seems  to  me,  My  Lord,  that,  so  far  as  the  composition  and 
method  of  election  of  the  Chambers  of  the  Federal  Legislature 
are  concerned,  the  main  principle  to  be  borne  in  mind  is  that  we 
are  now  in  the  process  of  drafting  what  I  have  already  insisted  upon 
as  a  federal  constitution.  "We  have  also  agreed  that  the  Federal 
Legislature  should  have  two  Chambers.  In  considering,  therefore, 
how  we  may  constitute  a  Lower  Chamber  and  an  Upper  Chamber 
there  are  different  principles  which  might  be  put  into  operation; 
and  we  have  got  to  be  perfectly  clear,  wnen  constituting  the  Upper 
and  the  Lower  Chamber,  what  principles  we  shall  adopt  in  regard 
to  them. 

As  I  conceive  it,  My  Lord,  a  Lower  and  an  Upper  Chamber 
may  be  established  on  the  footing  that  one  Chamber  will  represent 
conservative,  stabilising  elements,  and  the  other  Chamber  demo- 
cratic, and  progressive  elements.  We  may  also  conceive  of  the 
Lower  and  the  Upper  Chamber  as  on  the  one  hand  a  legislative 
and  financial  Chamber — namely,  a  Chamber  which,  possesses  the 
primary  legislative  and  financial  powers — and  an  Upper  Chamber 
which  possesses  revisory  or  suspensory  powers,  and  in  some  cases 
•even  some  kind  of  administrative  powers.  Lastly,  as  I  say,  in  a 
federal  constitution  particularly,  the  principles  that  are  usually 
adopted  in  constituting  the  two  Chambers  are  that  while  the  Lower 
Chamber  represents  what  may  be  called  the  National  principle, 
the  Upper  Chamber  will  be  constituted  on  what  may  be  called  the 
Staat  principle.  In  the  discussions  that  have  proceeded  so  far  I 
find  that  there  has  been,  very  naturally  and  very  properly,  a  com- 
bination and  mixture,  if  not  a  confusion,  of  all  these  three  prin- 
ciples, when  we  considered  certain  proposals  as  to  how  they  should 
be  constituted — how  the  selection  should  be  made.  I  am  only 
anxious,  My  Lord,  that  in  so  far  as  the  Federal  aspect  of  it  is 
concerned,  we  should  primarily  make  it  a  point  that  the  principle 
of  representing  the  states  should  be  strictly  confined  to  the  Upper 
House  of  Legislature,  whereas  the  principle  of  representing  the 
nation  as  a  whole — and  all  the  Indian  Princes  as  well  as  British 
India  are  united  that  we  shall  be  a  nation  and  that  we  shall  have  a 
national  constitution  before  us — should  be  strictly  enforced  in  the 
Lower  Chamber. 

Proceeding  on  that  footing,  My  Lord,  my  appeal  to  the  Indian 
States  and  Their  Highnesses  is  that,  having  accepted  federation 
and  all  that  it  implies,  they  should,  alon^  with  us,  sit  together  and 
co-operate  to  accept  federation's  implications.  As  has  been  repeat- 
edly pointed  out,  we  on  this  side  would  be  quite  willing  to  give 
ihem  time  to  carry  out  all  that  this  implies;  but  it  should  be 
perfectly  clear  that,  in  the  fully  evolved  Federal  Constitution, 
the  Lower  Chamber  should  be  a  Chamber  which  represents  the 
principle  of  Indian  nationality,  in  which  the  citizens  of  Indian 
States  and  the  citizens  of  British  India  should  have  equal  rights  as 
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well  as  responsibilities,  without  distinction  of  classes  or  creeds  or 
even  of  the  boundaries  which  politically  may  divide. 

Therefore  I  feel,  My  Lord,  that  this  Committee  should  consider 
— and  I  would  put  it  for  the  consideration  of  Their  Highnesses — 
the  adoption  of  the  principle  that  the  Lower  House  should  be 
constituted  upon  a  genuinely  democratic  national  basis,  and  the 
Upper  House  on  a  State  or  Provincial  basis.  The  Lower  House 
wfll,  as  in  all  constitutions,  possess  the  money  power;  and  na 
taxation  without  representation  should  be  the  fundamental  maxim, 
whether  it  is  the  people  of  the  States  or  of  the  Provinces  that  are* 
made  to  contribute  to  the  National  Exchequer.  Whatever  powers 
or  authorities  are  legitimately  possessed  and  exercised  in  respect 
of  their  revenue  by  Rulers  .... 

Sir, Sultan  Ahmed :  My  Lord  Chancellor,  this  point  arises  under 
Head  3'. 

Chairman:  It  does  arise  under  Head  3;  I  had  observed  that,- 
but  no  doubt  Mr.  lyengar  is  just  giving  a  brief  introduction  to- 
his  real  point. 

Mr.  lyengar:  Thank  you,  My  Lord.  In  regard  to  accepting 
the  principle  of  election  to  the  "Lower  Chamber,  I  was  merely 
trying  to  elaborate  the  point,  My  Lord  Chancellor,  that  there  is 
no  conflict  of  interest  between  the  Rulers  and  their  own  subjects 
where  Federal  burdens,  for  instance,  are  sought  to  be  imposed  for 
the  administration  of  Federal  subjects  by  those  who  are  in  charge 
of  Federal  administration.  There  can,  therefore,  be  no  justifi- 
cation for  putting  themselves  and  their  subjects  at  a  disadvantage 
in  the  Federal  Constitution  in  this  respect.  As  Sir  Tej  Bahadur 
Sapru  very  properly  pointed  out  yesterday,  the  position  of  those 
who  come  to  the  Lower  House  on*  the  footing  that  they  are  mere 
nominees  of  the  Princes  or  of  the  Governments  of  those  States, 
would  not  be  very  enviable ;  and  they  would  be  put  on  an  equality 
with  representatives  from  British  India  only  if  they  were  elected 
and  brought  into  the  Lower  House  on  the  same  status  as  those 
who  represent  British  Indian  Provinces.  I  put  this,  My  Lord1, 
from  the  standpoint  of  British  India;  and  I  need  not  say  that, 
from  the  point  of  view  of  the  subjects  of  Indian  States  themselves, 
this  demand  is  one  which  they  have  a  very  legitimate  reason  to 
xaake,  and  is  one  which,  in  course  of  time,  if  not  immediately,  all 
the  States  are  bound  to  concede  to  their  subjects. 

If  the  principle  I  have  tried  to  elucidate  commends  itself  to 
Their  Highnesses  and  the  statesmen  who  are  here  on  behalf  of 
the  Indian  States,  the  question  of  representing  individual  States 
or  of  grouping  these,  so  far  as  the  Lower  House  is  concerned, 
seems  to  me  in  some  respects  secondary.  I  would  put  it  forward 
in  this  manner,  My  Lord  Chancellor,  that,  in  discussing  what 
are  the  interests  that  should  be  represented'  in  the  Lower  House, 
we  have*  to  take  into  consideration  that  the  interests  that  could, 
properly  be  represented  in  the  Lower  House  are  economic  interests, 
if  I  may  say  so — territorial  interests,  regional  interests  ot  interests 
of  common  culture  or  of  common  language.  Linguistic  and  cul- 
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tural  affinities,  territorial  interests,  common  economic  interests 
are,  it  will  be  found,  much  stronger  in  the  case  of  many  States 
vis-d-vis  their  British  Indian  neighbours  than  the  interests  which 
could  group  Indian  States  together  from  distances  far  apart. 
From  that  standpoint,  the  position  that  the  subjects  of  Indian 
States  should  possess  the  franchise  seems  to  me  likely  to  ease  the 
difficulty  of  trying  to  group  them.  I  may  just  illustrate  this  by 
one  or  two  actual  instances.  Speaking  from  the  experience  of 
my  own  Province,  there  is  a  very  small  State  called  Pudukkottai. 
It  is  a  State  situated  in  the  midst  of  a  number  of  British  Districts 
with  which  the  subjects  of  that  State  have  very  large  affinities, 
very  large  economic  interests.  My  Lord,  I  personally  believe  that 
the  interests  of  that  State  would  be  better  served  if  leading  Indian 
publicists  from  the  neighbouring  districts  are  able  to  represent 
their  interests  in  the  Lower  House.  Contrariwise,  I  would  submit 
that  there  are  many  eminent  subjects  of  the  Pudukkottai  State, 
learned,  important  and  influential,  who  should  be  in  a  position 
to  represent  the  neighbouring  British  Districts  in  the  Lower  House 
of  the  Federal  Legislature.  I  want  to  know  why  either  of  them 
should  be  prevented  from  representing  the  interests  of  the  other  in 
the  Federal  Legislature  when  there  is  so  much  in  common,  and 
only  this  difference  of  allegiance  to  the  Indian  State  Ruler  which 
divides  them. 

Sir  Maneckjee  Dadabhoy :  Is  there  any  precedent  for  this  in 
any  constitution? 

Mr.  lyengar:  Yes;  in  the  American  Constitution  the  House  of 
Representatives  is  elected  on  a  popular  basis. 

Sir  Maneckjee  Dadabhoy ;  Neighbouring  States  and  neighbour- 
ing interests? 

Mr.  lyengar:  What  I  am  maintaining  is  the  principle  that 
there  is  nothing  to  divide.  For  instance,  there  is  no  disqualifi- 
cation on  a  member  of  the  House  of  Representatives  in  the  United 
States  of  America  being  elected  from  among  the  citizens  of  another 
State;  there  is  no  residential  disqualification. 

Sir  Maneckjee  Dadabhoy :  That  is  a  negative  proposition.  I 
only  wanted  to  know  if  you  could  give  me  any  precedent  for  what 
you  are  suggesting. 

Mr.  lyengar :  I  will  find  it  and  give  it  to  you  for  your  benefit ; 
I  am  quite  sure  there  are  precedents. 

Dr.  Ambedkar :  A  subject  of  an  Indian  State  ran  represent  a 
British  district  at  present. 

Mr.  lyengar :  I  am  glad  you  have  reminded  me  of  that,  Dr. 
Ambedkar.  There  is  nothing,  for  instance,  to  prevent  any  sub- 
ject of  an  Indian  State  from  representing  the  neighbouring  British 
Districts  in  the  Legislative  Assembly  or  the  Council  of  State. 
There  are  to-day  very  distinguished  representatives  who  have  been 
chosen  to  represent  British  India  who  are  subjects  of  Indian  States. 
I  am  therefore  putting  that  proposition  only  for  the  consideration 
of  Their  Highnesses,  because  I  know  that  the  question  of  the  group- 
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ing  of  States  and  the  distribution  of  seats  among  them  will  pre- 
sent peculiar  difficulties.  My  friend  Sir  Mirza  to-day  made  the 
suggestion  that  the  question  of  the  distribution  of  seats,  both  in 
the  Lower  and  in  the  Tipper  Houses,  could  well  be  left  to  an 
independent  and  impartial  Commission.  If  that  suggestion  com- 
mends itself  to  this  Committee,  I  think  that  Commission  should 
be  enabled  to  examine  all  the  methods  of  election  that  could  pro- 
perly be  brought  into  play  in  respect  of  representation  both  in 
the-  Lower  House  and  in  the  Tipper  House — the  various  methods 
of  election  and  also  a  combination  of  them  whenever  it  may  be 
necessary. 

Then,  Sir,  I  desire  to  make  a  few  remarks  with  regard  to  the 
other  points  which  have  been  raised  in  the  course  of  the  discus- 
sion. Much  was  made  of  the  fact  that  the  size  of  the  electorates 
makes  it  difficult  for  us  to  provide  workable  constituencies ;  and  in 
that  connection  the  question  of  the  actual  suffrage  that  now  prevails 
was  examined.  My  friend,  Sardar  TJjjal  Singh,  very  properly 
referred  to  the  figiires  of  the  election  returns  in  India,  and  pointed 
out  how  huge  numbers  of  electors  actually  attended  the  polls  and 
that,  as  a  matter  of  fact,  there  has  been  so  far  no  difficulty  in 
managing  these  big  electorates  in  India.  Speaking  from  personal 
experience,  I  may  say  that  even  a  constituency  of  one  lakh  of 
voters  is  not  a  difficult  tiling  to  manage  in  a  country  where  you 
have  an  official  organisation  which  can  be  set  to  conduct  the  elec- 
tions in  a  manner  which  is  perhaps  not  so  usual  or  so  easy  in  a 
country  like  England.  We  have  an  official  hierarchy  which  is 
able  to  undertake  the  work  more  easily.  In  Madras,  for  instance, 
where  there  are  multiple  constituencies,  there  have  been  consti- 
tuencies which  comprise  110,000  electors,  where  more  than  45  per 
cent,  of  the  electors  have  gone  to  the  polls,  and  where  the  elections 
have  been  conducted  successfully  without  any  hitch  or  difficulty; 
and  all  the  three  candidates  in  these  multiple  constituencies  have 
been  able  to  go  about  and  conduct  their  electioneering  campaign, 
no  doubt  at  great  expense  and  trouble,  but  nevertheless,  I  submit, 
successfully.  There  can  therefore  be  no  real  difficulty  with  regard 
to  the  size  of  the  electorates. 

The  example  of  Ceylon — where  adult  suffrage  was  recommend- 
ed by  the  Ceylon  Reforms  Commission,  and  has  now  been  in 
operation  very  successfully,  as  we  find  from  the  publication  of  the 
results  in  the  papers — seems  to  me  also  to  show  that  this  bogey 
of  huge  electorates  and  unmanageable  elections  is  not  real ;  and 
any  arguments  based  on  the  ground  that  the  electorates  are  too 
large  and  that  the  elections  would  be  unmanageable  can  have  no 
weight  with  those  who  have  had  the  actual  conduct  of  elections  and 
the  conduct  of  campaigns  in  connection  with  the  elections. 

One  peculiar  thing  which  took  place  in  Ceylon  in  connection 
with  this  adult  franchise  was  that  Europeans  who  were  candidates 
at  these  elections  were  elected  by  electorates  which  were  predo- 
minantly Indian,  while  the  European  electorate  was  very  small 
in  numberl  In  spite  of  that,  these  Europeans  came  very  nigh  in 
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the  list  of  successful  candidates.  I  mention  that  to  show  that, 
where  the  interests  of  thef  European  community  are  properly  put 
before  the  electorate,  there  will  be  no  difficulty  in  my  friends  of 
the  European  coinmunity  in  India  obtaining  the  support  of  the 
Indian  electors  when  they  stand  for  election  oef ore  Inaian  consti- 
tueiicies.  In  the  earlier  days,  when  there  was  no  such  direct  elec- 
tion as  we  hava  now,  but  only  indirect  elections,  Europeans  who- 
chose  to  st&nd  for  Indian  constituencies,  like  my  late  friend  Mr. 
Norton,  had  no  difficulty  in  getting  themselves  elected. 

The  question  of  the  extent  to  which  special  electorates  should! 
be  constituted  for  the  protection  of  special  interests,  seems  to  me, 
therefore,  wholly  a  Question  connected  with  transitional  reser- 
vations. If  our  frienas  of  the  European  community  believe  that 
India  is  to  have  a  genuine  federal  constitution  based  upon  Dominion 
Status,  and  if  members  of  the  European  community  treat  India  as 
their  home  and  conform  to  all  the  laws  of  citizenship  and  civic 
status  and  the  like  to  which  Indians  conform,  and  if  they  do  not 
treat  India  merely  as  a  land  for  birds  of  passage,  but  as  a  land 
where  they  can  settle  down  and  live  with  us  as  fellow  citizens, 
there  is,  I  submit,  absolutely  no  difficulty  in  their  getting  the 
suffrages  of  Indians. 

I  do  not  desire  thereby  to  say,  however,  that  here  and  now  it 
tfcfcy  not  be  necessary  for  them  to  secure  adequate  protection  by 
irieans  of  whatever  safeguards  may  be  agreed  on.  Tnat  is  a  ques- 
tion which  is  connected  with  the  question  of  transitional  safeguards. 
But,  from  the  point  of  view  of  principle,  I  cannot  understand 
how  the  representation  of  special  interests  as  such  can  have  any 
place  in  a  constitution  which  is  federal,  except  on  the  basis  that 
the  Upper  House  represents  the  state  principle  and  the  Lower 
House  the  national  principle. 

The  question  of  qualifications  and  disqualifications  has  been 
zeferred  to,  and  on  that  I  have  only  to  say  that  the  ordinary  prin- 
ciples which  are  embodied  in  all  constitutions  as  to  qualifications 
and  disqualifications  will  no  doubt  operate  in  our  country.  I  do 
not  find  in  any  of  the  advanced  constitutions  of  Europe  or 
America  that  there  is  any  attempt  to  impose  political  disqualifi- 
cations upon  candidates.  So  far  as  these  political  disqualifications 
or  any  attempt  to  define  them  is  concerned,  I  submit  that  that 
would  be  not  only  unwise  but  wholly  wrong  in  the  present  state 
of  affairs.  I  do  feel,  My  Lord,  that,  the  electorates  having 
been  given  the  right  to  choose  their  representatives,  it  is  not  right 
on  our  part  to  impose  restrictions  except  such  as  are  necessary 
to  give  them  notice — such,  for  instance,  as  bankruptcy  and  various 
other  matters  of  that  sort.  I  do  not  think  it  is  right  that  we  should 
seek  to  impose  a  disability  on  those  who  ask  for  the  suffrages 
of  tbe  people.  So  long  as  the  electorate  with  open  eyes  is  pre- 
pared to  choose  a  man  who  may  be  politically  suspect  in  the 
eyes  of  certain  people,  I  think  we  ought  not  to  impose  any  disability 
of  that  kind,  and  I  do  not  think  it  would  be  tolerated  in  any  modern 
constitution. 
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On  the  question  of  those  who  may  be  nominated  or  who  may 
be  appointed  to  the  Upper  Chamber  by  the  Indian  States,  or 
who  may  otherwise  be  nominated  for  other  purposes,  it  seems 
to  me  that  it  is  not  necessary  to  provide  either  that  the  members 
should  be  named  in  virtue  of  their  office  or  that  there  should 
be  any  clause  provided  in  the  constitution  with  a  view  to  securing 
the  vacation  01  their  seats.  I  think,  My  Lord,  that  when  Indian 
State  Governments  choose  their  representatives  they  will  certainly 
be  able  to  take  every  care  that  those  whom  they  send  to  represent 
them  are  made  to  tender  the  resignation  of  their  seats  the  moment 
the  purpose  for  which  they  are  sent  is  fulfilled  or  the  moment 
they  cease  to  represent  the  mandate  with  which  they  are  sent. 
That  is  the  position  which  democratic  electorates  are  able  quite 
easily  to  enforce  in  countries  like  Great  Britain  and  others;  and 
I  think  the  electorate — or  the  Prince  who  sends  a  man — will 
certainly  find  official  machinery  to  compel  his  resignation  if  he 
ceases  to  represent  them.  I  may  also  point  out,  My  Lord,  that 
Governments  particularly  have  very  effective  means  of  seeing  that 
those  who  are  sent  to  fulfil  particular  duties  tender  their 
resignations  the  moment  they  have  performed  those  duties.  Even 
in  regard  to  the  appointment  to  membership  of  the  Executive 
Council,  to  membership  of  the  India  Council  and  to  Judgeships, 
people  have  sometimes  been  made  to  understand  that,  when  called 
on,  they  must  tender  their  resignation.  There  have  been  many 
instances  in  which  that  kind  of  condition  has  been  made  prior  to 
the  appointment;  arid  if  that  condition  is  made,  it  will  be  honour- 
ably fulfilled. 

Chairman:    Did  you  include  judeships  in  that  observation? 

Mr.  lyengar :  Yes.  In  India  judges  are  appointed  with  the 
condition  that  they  shall  tender  their  resignation  at  the  end  of  a 
certain  period. 

Sir  Provash  Chitnder  Mitter :  Judges  have  to  resign  at  60,  but 
it  is  news  to  many  of  us  here  that  any  other  condition  in  regard  to 
resignation  hus  ever  been  imposed. 

Sir  Tej  Bahadur  Sapru :  As  a  matter  of  fact  there  was  no 
such  rule  up  to  the  year  1921.  In  the  year  1921,  the  Government 
of  India — for  certain  reasons  into  which  it  is  not  necessary  to  go- 
laid  down  that,  when  a  judge  is  appointed  to  any  High  Court,  he 
should  be  made  to  understand  that  at  the  age  of  60  he  should 
retire;  but  I  have  known  instances  in  which  judges  have  been 
allowed  to  continue  on  the  bench  even  after  the  age  of  60  under  the 
new  rules. 

Sir  Sultan  Ahmed :  All  I  would  like  to  say,  Lord  Chancellor, 
is  this :  that  when  a  judge  is  appointed  now,  there  is  a  promise 
taken  from  him  that  he  will  not  practise  in  the  same  court  when 
he  retires  or  resigns.  That  is  all.  That  is  the  only  condition. 

Mr.  I  yen  oar :  I  am  glad  to  be  corrected  by  those  who  ought 
to  know  the  facts  better  than  I  do.  I  was  only  citing  these  cases 
as  instances  in  which  it  is  perfectly  possible  for  the  Government 
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to  enforce  what  they  want;  and  I  know,  for  instance,  that  when 
members  are  nominated  they  are  nominated  on  the  understanding 
that,  whenever  the  Government  calls  upon  them,  they  will  always 
tender  their  resignation. 

Mr.  Zafrullah  Khan:    Officials? 

Mr.  lyengar :    Officials  or  non-officials,   I  understand. 
Mr.  Joshi:    I  have  been  a  nominated  member  for  ten  years, 
and  no  rule  has  been  laid  upon  me. 

Mr.  lyengar :  Your  Lordship  asked  us  whether,  on  the  question 
of  disqualification,  words  such  as  "  moral  turpitude  "  would  be 
useful.  I  submit,  My  Lord,  that  in  the  view  that  I  take  of  the 
rights  of  the  electorate,  no  such  restriction  is  possible,  and  the 
words  "  moral  turpitude  "  seem  to  me  to  be  as  liable  to  difficulties 
of  interpretation  as  "  political  offences  "  or  "  offences  of  a 
political  character  M.  I  would  rather,  therefore,  leave  it  to  the 
good  sense  of  the  electorates  to  eschew  from  their  representation 
those  who  are  really  obnoxious  to  the  public  opinion  of  the  country. 
After  all,  it  is  public  opinion  that  must  settle  who  shoxild  be  the 
proper  representatives  and  who  should  be  excluded. 

Those  are  the  only  observations  I  have  to  make. 

Chairman  :  Supposing  a  gentleman  were  making  a  sojourn  iu 
tlie  Andaman  Islands,  would  you  say  he  ought  <o  be  elected? 

Mr.  lycngar :  That  would  come  under  the  question  of 
qualifications. 

Mr.  Joshi:  My  Lord  Chancellor,  The  few  remarks  which  I 
propose  to  make  will  be  restricted  to  Head  2,  including  the  sub- 
heads. I  made  it  quite  clear,  My  Lord  Chancellor,  when  I  spoke 
the  other  day,  that  what  I  am  most  interested  in  is  the  establish- 
ment of  democracy  in  India.  A  mere  change  in  the  face  of  the 
rulers  does  not  commend  itself  to  me  at  all.  It  is  from  that  point 
of  view  that  I  propose  to  examine  the  sub-heads  of  this  table. 

I  feel,  Sir,  that  if  democracy  is  to  be  established  in  India  the 
legislative  organisation  must  be  fully  elected.  The  organisation 
must  represent  the  people  of  the  country  and  when  I  say  the  people 
of  the  country,  I  am  anxious  that  all  economic  classes  in  the 
country  should  be  represented  in  the  legislative  organisation 
according  to  their  number.  I  do  not  wish  to  exclude  any  economic 
class.  The  landlords  should  be  represented  according  to  their 
numbers,  the  professions  may  be  represented  according  to  their 
numbers,  the  other  classes  should  be  represented  according  to  their 
numbers;  but  I  should  like  all  economic  classes  represented,  and 
their  representation  should  be  based  upon  their  numerical  strength. 
The  proposals  of  the  Federal  Structure  sub-Committee  assume  two 
Chambers.  I  am  not  in  favour  of  a  two-Chamber  Legislature.  I 
believe  that  the  Second  Chamber,  if  its  purpose  is  to  prevent  hasty 
action,  is  not  needed,  because  that  would  be  provided  for  in  some 
other  way. 

Sir  Maneckjee  Dadabhoy :   What  other  way,  please? 


Mr.  Joshi :  Well,  you  might  make  a  provision  that  legislation 
on  subjects  upon  which  you  do  not  want  hasty  legislation 
should  be  passed  twice  during  the  course  of,  say,  one  year  or 
two  years,  or  should  not  be  made  effective  before  it  is  passed  twice 
by  that  Chamber.  It  is  not  impossible  to  provide  some  means  for 
delaying  legislation  on  certain  matters  if  we  want  legislation  to 
be  delayed. 

Chairman :  Would  you  have  .a  category  of  subjects  that  had 
to  be  passed  twice,  or  who  would  judge  whether  they  ought  to 
be  passed  twice? 

Mr.  Joshi:   Well,  we  may  make  a  category  of  subjects. 

My  Lord  Chancellor,  I  am  quite  willing  to  consider  this  ques- 
tion of  the  Second  Chamber  if  I  find  what  provision  we  are  mating 
for  effecting  changes  in  our  constitution.  If  I  find  that  no  un- 
necessary impediments  are  placed  in  the  way  of  effecting  changes 
in  the  constitution  as  a  temporary  measure,  it  may  be  made  possiule 
for  us  to  accept  even  a  Second  Chamber;  but  that  will  depend 
upon  the  provision  made  for  changes  in  the  constitution.  If  the 
change  in  the  constitution  is  made  wholly  dependent  upon  the  vote 
of  the  Second  Chamber,  that  change,  in  my  judgment,  can  never 
be  made.  I  therefore  feel  that  my  final  views  on  that  question 
will  depend  upon  the  provision  that  is  made  for  the  changes  in  the 
constitution. 

As  regards,  the  method  of  election,  I  hold,  Lord  Chancellor, 
that  the  direct  method  is  always  preferable;  and  I  hold  that  the 
direct  method  should  be  used  for  both  the  Chambers.  As  a 
matter  of  fact,  even  to-day  the  Council  of  State  is  elected  on  a 
direct  method — not  that  I  approve  of  the  constitution  of  the 
Council  of  State.  If  all  the  economic  classes  are  adequately 
represented  in  accordance  with  their  numerical  strength  in  the 
two  Chambers,  I  feel  that  the  direct  method  is  a  preferable  method. 
But  what  concerns  me  more,  Lord  Chancellor,  is  not  the  method, 
whether  it  is  direct  or  indirect.  What  concerns  me  more  is  that 
all  the  economic  classes  in  the  country  should  be  adequately  repre- 
sented in  accordance  with  their  numerical  strength.  If  it  is 
found,  after  we  have  considered  the  question  of  the  franchise, 
that  that  adequate  representation  will  not  be  possible  by  direct 
©lection,  I  shall  certainly  have  to  consider  whether  there  is  any 
'iiethod  of  indirect  election,  such  as  the  method  of  electoral  colleges, 
vhich  could  be  adopted ;  but  to-day  I  express  my  preference  for  the 
direct  method,  on  the  understanding  that  by  direct  method  all 
the  economic  classes  will  be  represented  in  the  Legislature  in  accord- 
ance with  their  numerical  strength. 

Chairman :  Do  you  think  an  electoral  college  would  assist  in 
the  representation  of  the  villages? 

Mr.  Joshi:  Well,  I  think  so.  You  would  have  to  group  them 
and  have  an  electoral  college.  It  is  not  impossible  to  secure  the 
representation  of  all  classes.  Although  I  hold  this  view,  Lord 
Chancellor,  if  changes  in  the  constitution  have  not  been  made 
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very  difficult  I  am  prepared  to  consider  the  question  of  election  of 
members  for  the  Second  Chamber  by  the  Provincial  Legislative 
Councils. 

Chairman:  Do  you  mind  saying  that  again;  I  did  not  quite 
follow. 

M r.  Joshi :  If  changes  in  the  constitution  are  not  made  very 
difficult,  I  shall  be  quite  prepared  to  reconsider  my  views  as  regards 
the  method  of  election  in  the  Second  Chamber. 

Now,  Sir,  this  is  so  far  as  British  India  is  concerned;  and 
niy  view  with  regard  to  Indian  India  is  the  same.  I  hold  that 
there  should  be  no  difference  in  the  method  of  selecting  members 
of  the  Legislature  whether  from  British  India  or  Indian  India. 
In  my  judgment  no  case  has  so  far  been  made  why  a  difference 
should  be  made.  We  were  told  that  the  conditions  were  different 
and  that  there  were  different  stages  of  development.  Lord 
Chancellor,  I  do  not  feel  that  there  is  a  great  difference  in  the 
intellectual  development,  the  social  development,  or  the  economic 
development,  in  either  the  Indian  States  or  British  India.  I 
therefore  feel  that  the  method  of  selection  of  members  for  both 
Chambers  from  the  States  should  be  the  same,  and  the  franchise 
and  the  qualifications  should  also  be  the  name.  Lord  Chancellor, 
I  feel  that  Their  Highnesses  should  consider  this  question  from 
the  point  of  view  both  of  British  India  and  themselves.  We 
greatly  appreciate  their  desire  to  join  the  Federation;  and,  as 
their  representatives  are  going  to  sit  along  with  the  representa- 
tives of  British  India  in  the  Legislature,  which  is  common  to  both, 
without  any  desire  to  dictate  or  to  interfere  in  the  internal  affairs 
of  the  States,  in  my  judgment  they  should  not  take  up  an  attitude 
that  their  representation  in  the  common  Legislature  is  a  matter 
which  must  be  left  to  them  alone.  We  are  considering  the 
formation  of  a  Legislature,  not  for  Indian  India  alone,  but  for  the 
common  Federation.  It  is  therefore,  the  interest  of  both  British 
India  and  the  Indian  States  to  see  what  kind  of  Legislature  is 
being  established.  We  are,  therefore,  equally  interested  as  the 
Princes  themselves  are  in  coming  to  a  right  decision  on  that  point. 
It  is  not  an  interference  in  their  internal  affairs  at  all,  but  it 
is  an  interference,  and  a  definite  interference,  in  a  matter  which  the 
Princes  themselves  have  with  great  fairness  conceded.  They  have 
agreed  to  join  a  Federation ;  they  have  agreed  that  the  decisions 
on  certain  matters  should  be  joint  and  not  by  the  Princes  alone. 
To  that  extent  they  have  made  interference  legitimate;  and  I 
feel,  Sir,  that  the  method  of  selection  of  the  representatives  of 
the  States  in  the  common  Legislature  is  not  a  matter  which  the 
Princes  should  claim  to  be  their  concern  alone — it  is  a  common 
concern.  Let  us  therefore  decide  here  that  the  legislative 
organisation  should  be  representative  of  the  people,  and — and  I  say 
this  more  emphatically — may  be  called  the  Popular  Chamber. 
The  Popular  Chamber  must  represent  the  people.  I  feel,  Lord 
Chancellor,  that  the  principle  that  that  Chamber  should  be  an 
elected  body  should  be  laid  down  by  this  Conference.  I  was  very 
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glad  yesterday  to  hear  from  His  Highness  The  Maharaja  of 
Bikaner  and  from  His  Highness  The  Nawab  of  Bhopal  that  they 
propose  to  leave  the  selection  to  their  Legislatures. 

Sir  Sultan  Ahmed:  No,  to  give  the  Legislature  some  voice  in 
the  matter. 

Mr.  Joshi:  To  give  them  some  voice.  '  Well,  Sir,  I  was  quite 
^lad  that  they  made  that  declaration;  but  at  the  same  time  that 
is  not  enough,  that  one  or  two  or  three  Rulers  should  declare  here 
that  they  will  give  them  a  voice.  From  niy  experience  of  what  that 
voice  is,  I  am  not  very  sanguine.  I  can  tell  you,  Lord  Chancellor, 
a  little  of  my  experience.  When  His  Highness  The  Maharaja  says 
that  he  will  give  a  voice  to  his  Legislature  .... 

Chairman:    You  want  a  loud   speaker? 

Mr.  Joshi :  I  think  there  should  be  a  panel  of  men  to  be  chosen 
either  by  himself  or  by  his  Assembly,  out  of  which  the  selection 
should  be  made.  Lord  Chancellor,  such  panels  are  used  in  our 
present  Legislature  for  electing  what  are  called  Standing  Com- 
mittees for  different  Departments,  I  know  by  experience  that  when 
a  Department  wants  certain  persons  on  that  Committee  they  make 
the  panel  a  very  large  one. 

11.11.  The  Maharaja  of  Bikaner ;  Lord  Chancellor,  May  I  say 
I  never  mentioned  the  word  "  panel  ".  I  hope  I  made  it  clear: 
we  will  go  into  that  question.  In  what  way  my  Legislature  will 
be  consulted,  and  have  a  voice  in  the  matter,  is  a  point  on  which 
we  have  nothing  thought  out  at  present. 

Mr.  Joshi:  I  made  that  guess  because  my  conjecture  is  that 
that  may  be  one  of  the  methods.  What  happens  is  that  the 
Department  asks  for  a  large  panel,  with  the  result  that  those  people 
who  have  been  selected  get  into  the  panel;  and  when  they  get  into 
the  panel,  they  are  nominated.  I  have  absolutely  no  hesitation  in 
stating  that  it  was  sometimes  considered  that  I  should  be  on  some 
of  them ;  and,  in  the  Legislative  Assembly,  I  have  no  hesitation  and 
no  shame  in  stating  that  I  have  no  chance  of  election,  though  a 
panel  could  easily  be  made  up  including  my  name  and  I  could 
be  on  those  Committees.  Therefore  I  feel  that  there  should  be  a 
full  election  for  the  members  of  the  Legislature  even  from  the 
States;  and  we  shall  not  be  satisfied  merely  with  a  voice  in  the 
election  or  even  with  an  election  of  a  different  kind. 

Now,  Sir,  I  will  make  one  remark  about  what  are  called  the 
special  qualifications  for  the  members  of  the  Upper  Chamber.  It 
is  said  that  the  Upper  Chamber  should  represent  experience, 
weight  and  character.  Lord  Chancellor,  I  do  not  know  how  we 
are  going  to  frame  any  rules  by  which  the  selection  of  such  people 
could  be  governed.  It  is  said  that  the  holding  of  property  should 
be  one  of  the  qualifications.  May  I  ask  whether  you  can  guarantee 
the  possession  of  experience,  the  possession  of  weight,  or  the 
possession  of  character,  by  making  people  holding  certain  property 
eligible  for  election  to  the  Upper  House?  I  therefore  feel  that  iir 
will  not  be  of  any  fruitful  effect  if  we  try  to  lay  down  qualifications 
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of  this  kind.  If  any  qualifications  at  all  are  to  be  laid  down, 
those  qualifications  must  be  such  as  will  be  ordinarily  possessed 
by  all  economic  classes.  If  distinguished  service  in  public  adminis- 
tration is  going  to  be  one  of  the  qualifications,  it  is  quite  possible 
that  people  who  are  poor  will  be  unlikely  to  possess  that  qualifi- 
•cation;  but  it  is  quite  possible  to  frame  a  qualification  which  they 
may  possess.  I  would  suggest  that  long  membership  of  a  trade 
union  or  work  for  a  trade  union  may  be  regarded  in  that  connection 
as  distinguished  service. 

My  own  feeling  is,  however,  that  it  is  not  easy  to  lay  down  a 
qualification  which  will  be  available  for  all  economic  classes,  so 
that  no  one  economic  class  will  be  predominant  in  the  Upper 
Chamber.  I  am  not  therefore  in  favour  of  laying  down  a  quali- 
fication of  this  kind.  The  only  qualification,  it  seems  to  me,  which 
c-ould  be  laid  down,  and  which  would  be  common  to  all  economic 
classes,  is  the  qualification  of  age.  If  you  want  experience  you  can 
always  impose  a  minimum  age  limit  of  40,  45  or  50 — though  that 
may  be  too  high.  At  any  rate,  we  can  always  find  some  age  limit 
below  which  a  man  could  not  be  a  member  of  the  Upper  Chamber. 
That  is  a  qualification  which  is  available  for  all,  and  which  may 
show  the  possession  of  experience. 

There  are  only  one  or  two  other  small  points  to  which  I  wish 
briefly  to  refer  here.  It  has  been  suggested  that  imprisonment 
should  be  regarded  as  a  disqualification,  and  it  was  also  suggested 
that  only  imprisonment  for  an  offence  which  shows  moral  turpi- 
tude should  be  made  a  disqualification.  In  my  judgment  it  is 
not  easy  to  say  which  offences  involve  moral  turpitude.  In  the 
first  place,  it  was  said  that  political  offences  are  onences  which  do 
not  show  moral  turpitude.  I  do  not  know  whether  you  would 
consider  that  picketing  in  a  strike  is  a  political  offence.  It  may  be 
a  political  offence  or  it  may  not.  It  may  not  be  a  political  offence, 
but  at  the  same  time  I  do  not  think  it  shows  any  moral  turpitude, 
I  will  go  further :  there  may  be  cases  where  even  theft  may  not 
show  moral  turpitude,  in  certain  circumstances. 

Mr.  Sastri :   For  instance,  a  hungry  man  stealing  an  apple. 

Mr.  Joshi :  That  does  not  show  any  moral  turpitude.  I  there- 
fore feel  it  is  wrong  to  make  any  distinction  of  this  kind. 
Personally,  I  hold  that,  when  a  man  has  undergone  imprisonment 
for  a  certain  period,  he  has  cleared  himself  of  his  offence  and  should 
be  made  eligible  for  election.  You  should  leave  it  to  the  voters; 
you  should  have  no  right  to  put  such  a  limitation  on  the  voters. 

The  second  point  concerns  nominated  members.  I  have  no 
objection  to  certain  members  being  nominated  to  represent  those 
Departments  which  may  be  reserved  to  the  Crown ;  but  at  the  same 
time  I  am  not  in  favour  of  giving  them  the  right  to  vote.  Unlike 
Sir  Tej  Bahadur  Sapru,  I  feel  that  even  a  bloc  of  ten  may  be  able 
to  exercise  a  very  great  influence  and  balancing  power  in  a  Legis- 
lature of  three  hundred  members.  I  would  therefore  suggest  that, 
although  there  may  be  a  few  nominated  members,  they  should  have 
no  power  to  vote. 
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These  are  the  only  remarks,  Lord  Chancellor,  which  I  wish  to 
make. 

Sir  Mnneckjee  Dadabhoy :  My  Lord,  I  propose  to  make  a  few 
observations  with  regard  to  some  of  the  points  which  have  been 
already  fully  discussed,  particularly  as  I  feel  that  the  future  success 
of  the  new  constitution  will  depend  on  the  manner  in  which 
that  constitution  has  been  framed;  and  also  on  the  manner  in  which 
various  interests  have  been  represented  and  safeguarded.  My  task 
has  been  made  easier  and  less  onerous  by  the  exhaustive  speech  of 
my  friend  Sir  Tej  Bahadur  Sapru ;  but  there  are  certain  points 
which  I  shall  take  the  liberty  of  pressing  on  the  attention  of  this 
Committee. 

I  do  not  wish  to  take  up  the  time  of  this  Committee  by  making 
any  further  comments  on  the  representation  of  individual  States 
and  groups  of  States.  This  question,  to  my  mind,  has  been  fully 
and  fairly  discussed  already;  and  after  the  observations  which 
have  fallen  from  His  Highness  The  Maharaja  of  Bikaner,  and 
also  from  two  eminent  representatives  of  two  important  Indian 
States,  Hyderabad  and  Mysore,  I  think  it  is  superfluous  to  go  into 
this  question  at  any  length.  The  matter  solely  affects  the  Princes, 
and  it  would  be  hardly  fair  to  state  that  the  Princes  are  not 
going  to  look  after  their  own  interests  and  the  interests  of  their 
subjects.  They  have  decided  to  come  into  this  Conference  willing- 
ly and  of  their  own  accord.  They  have  reserved  to  themselves 
the  liberty  of  framing  their  own  rules  and  regulations.  It  is 
on  that  condition  that  they  have  agreed  to  come  here,  and  I  do 
not  think  it  is  right  for  any  of  us  to  insist  on  the  imposition  of  any 
conditions  on  the  Princes,  because,  in  the  first  place,  we  are  not 
familiar  with  the  internal  economy  of  their  administrations; 
secondly,  we  are  not  fully  acquainted  with  the  class  of  people 
inhabiting  the  various  States;  and  lastly,  because  we  have  no 
knowledge  or  experience  of  the  manner  in  which  even  their  own 
Councils  have  worked  during  the  last  few  years,  apart  from  the 
assurances  which  we  have  received  from  them  and  the  reports  which 
we  have  read  in  the  newspapers. 

I  shall  dismiss  the  subject,  therefore,  with  one  observation. 
We  know  that  our  friends  the  Princes  will  do  their  best  to  make 
that  representation  sufiiciently  adequate  and  sufficiently  repre- 
sentative and  important,  and  they  themselves  will  feel  the  respon- 
sibility of  their  task ;  and  I  have  not  the  slightest  doubt  that  their 
ultimate  decision  will  be  one  with  which  we  shall  have  no  com- 
plaint whatever. 

My  Lord,  the  few  observations  which  I  now*  propose  to  make 
will  be  particularly  with  reference  to  the  Council  of  State  or  the 
Upper  House,  regarding  which  we  have  heard  so  many  interesting 
and  instructive  observations  since  yesterday.  It  was  with  some 
sorrow  that  I  heard  my  friend,  Mr.  Joshi,  standing  out  of  the 
abolition  of  the  Council  of  State  or  Upper  House.  I  am  not  aware, 
Sir— now  that  we  are  about  to  frame  a  federal  constitution,  for 
which  purpose  we  are  sitting  here — of  any  single  federal  constitu- 
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tion  in  which  a  senate  does  not  exist,  and  I  should  like  to  be 
-enlightened  on  that  point  by  my  friend  Mr.  Joshi.  Even  assuming, 
for  the  sake  of  argument,  that  there  may  be  a  constitution  without 
a  senate,  in  the  particular  case  of  India  it  would  be  absolutely 
impossible  to  dispense  with  the  Upper  House.  We  have  to  go  by 
>the  exigencies  of  each  country  and  the  requirements  of  each  country ; 
and  that  matter  was  so  fully  expressed  in  the  Report  of  the  Federal 
'Structure  sub-Committee  that  I  ana  tempted  to  quote  a  passage 
from  it  at  page  21 : 

"  India's  own  practical  needs  and  conditions  must  be  the 
governing  factor,  and  no  constitution,  however  theoretically 
perfect,  and  however  closely  modelled  upon  precedents  adopted 
elsewhere,  is  likely  to  survive  the  tests  of  experience  unless 
it  conforms  to  the  needs  and  genius  of  the  country  which 
adopts  it  .  .  .  .  " 

Here,  with  my  knowledge,  and,  I  may  assert,  with  my  experi- 
ence in  the  Upper  Chamber — for  I  have  now  been  for  eleven  years 
a  member  of  the  Upper  Chamber  in  India,  and  I  am  still  a  sitting 
member  of  that  Chamber — I  shall  speak  with  emphasis,  and  say 
that  the  proceedings  of  the  Indian  Legislature  afford,  if  any  proof 
is  needed,  ample  evidence  of  the  service  which  the  Upper  Chamber 
has  rendered  to  India,  and  of  the  manner  in  which  that  Upper 
Chamber  has,  during  the  last  ten  years — during  the  period  of  the 
Montagu-Chelmsford  Reforms — saved  India  from  certain  disastrous 
catastrophes.  I  could  quote  chapter  and  verse  if  it  were  necessary; 
but  many  of  my  friends  here  are  perfectly  conversant  with  the 
legislative  history  of  the  Government  of  India  for  the  last  twelve 
years. 

Sir,  the  decision  at  which  this  Federal  Structure  sub-Committee 
has  arrived  is — and  I  see  from  the  Report  that  it  was  a  unanimous 
decision — that  the  liritish  Indian  members  of  the  Senate  should 
be  elected  by  the  Provincial  Legislatures  by  the  single  transferable 
vote.  This  decision,  of  course,  is  in  consonance  with  the  finding 
of  the  Simon  Commission  that,  if  no  Second  Chambers  are  created, 
the  members  of.  the  Council  of  State  might  be  elected  by  the 
members  of  the  Provincial  Councils,  the  same-  method  of  propor- 
tional representation  being  employed.  My  Lord,  we  have  heard 
in  the  course  of  the  last  two  days  how  the  method  of  direct  election 
is  liked  and  loved  by  the  people  of  India.  We  have  heard  from 
many  members,  in  the  course  of  the  last  two  days,  of  the  popularity, 
as  a  rule,  of  direct  election.  This  Committee  is  now  going  to  make 
a  very  extensive  departure  from  that  line;  and  I  do  not  see  any 
consistency  in  argument  or  any  cogency  if  direct  elections,  which 
are  so  necessary  and  indispensable  in  the  case  of  the  representative 
Lower  House,  should  be  dispensed  with  in  the  case  of  the  Upper 
Chamber.  At  any  rate,  this  decision  which  has  been  arrived  at  I 
do  not  now  propose  to  go  against.  The  case,  however,  must  be 
carefully  considered ;  and  the  case  which  I  propose  to  place  before 
you  I  can  best  explain  and  elucidate  to  you  by  a  reference  to 
paragraph  8  of  the  Reforms  Office  Despatch  No.  3,  dated  Oth 
May,  1920.  This  Despatch,  My  Lord,  has  been  quoted  at  page 
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129  of  the  Government  of  India  Despatch  on  the  proposals  for 
constitutional  reform.  Speaking  about  the  Upper  Chamber,  the 
following  observations  were  made  by  Lord  Chelmsford's 
Government :  — 

"  The  functions  of  such  a  chamber,  as  we  conceive  them, 
are  those  of  a  revising  body,  capable  of  exercising  in  relation 
to  the  popular  Chamber  a  restraining  though  not  an  over- 
riding influence,  and  its  composition  is  a  corollary  of  its 
functions.  The  members  of  such  a  body  must  be  persons 
possessing  what  has  been  called  the  senatorial  character; 
they  must,  that  is  to  say,  be  men  who  will  bring  to  bear, 
no  problems  of  State,  the  qualities  of  knowledge,  experience 
of  the  world,  and  the  sobriety  of  government  which  comes 
thereby." 

And,  My  Lord  Chancellor,  you  will  pray  mark  the  following  most 

pregnant  sentence :  — 

"  No  form  of  indirect  election  could  satisfy  these  require- 
ments. At  its  best,  this  method  would  produce  a  body  which 
merely  reflected  the  views  of  popular  electorates ;  at  its  worst, 
one  which  consisted  of  the  delegates  of  small  electoral  cliques ; 
but  in  no  circumstances  could  it  yield  a  true  senate." 

My  Lord,  these  are  very  significant  words.  They  hold  good  to-day 
as  they  held  good  in  1920.  Even  the  Government  of  India,  in 
their  Despatch  on  the  subject,  distinctly  stated  and  expressed  their 
preference  for  maintaining  the  present  system.  The  Government 
of  India,  in  tlieir  Despatch,  stated  that,  if  the  present  system  of 
direct  electorates  is  to  be  altered  for  an  indirect  electorate,  they 
would  agree  only  on  two  important  conditions — provided  those  two 
conditions  have  been  fulfilled.  I  will  read  it:  — 

"  We  would,  however,  make  our  acceptance  of  change  in 
the  existing  method  of  election  conditional  upon  two  objects 
being  attained.  We  should  wish  to  be  satisfied  that  the 
change  involved  no  prejudice  to  the  rights  of  minorities. 
Our  second  proviso  would  be  that  the  change  commended 
itself  to  public  opinion.  Subject  to  these  two  considerations, 
we  should  be  prepared  to  accept  the  proposals  of  the 
Statutory  Commission." 

My  Lord,  I  am  not  quite  certain  that  these  changes  are  not  going 
to  prejudice  the  minorities.  My  Lord,  I  am  not  yet  quite  satisfied 
whether  these  changes  have  been  accepted  generally  by  public 
opinion. 

My  Lord,  that  was  the  view  of  the  Government  of  India. 
Perhaps  I  may  take  up  another  minute  on  the  opinion  of  the  Indian 
Central  Committee  on  this  subject.  The  Indian  Central  Com- 
mittee, in  paragraph  131  of  their  Report,  gave  expression  to  the 
following  opinion :  — 

"  With  the  exception  of  an  increase  in  its  numbers,  we 
propose  to  make  no  change  in  the  constitution  of  the  Council 
of  State." 
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Then  they  say:  — 

"  We  also  recommend  that  the  present  proportion  between 
the  elected  and  nominated  seats  should  be  maintained.  The 
retention  of  the  Council  of  State,  composed  on  these  linea 
and  possessing  all  its  existing  powers,  might  appear  some- 
what incongruous  with  the  revised  constitution  we  have 
proposed  for  the  Government  of  India;  but  while  on  the 
one  hand  it  is  unlikely  that  the  use  of  the  special  and  some- 
what drastic  powers  of  the  Council  will  be  invoked  by  a  re- 
sponsible Government  of  India,  on  the  other  hand,  the  exist- 
ence of  these  powers  might  prove  a  valuable  safeguard  in 
contingencies  which  cannot  at  present  be  foreseen.  We  are 
conscious  of  the  magnitude  of  the  changes  we  have  recom- 
mended and  the  serious  consequences  which  a  breakdown  of 
the  new  arrangements  might  entail.  We  therefore  feel  no 
hesitation  in  recommending  a  retention  of  powers  equally 
drastic  to  deal  with  such  eventualities. " 

This  much  for  my  friend  Mr.  Joshi. 
(The  Committee  adjourned  at  1-5  p.m.  and  resumed  at  2-30  p.m.) 

Sir  Maneckjee  Dadabhoy :  I  have  already  shown  the  indispen- 
sability  of  the  Upper  Chamber  to  give  the  Executive  a  reasonable r 
judicious  and  discriminating  support  when  necessary.  Its  exist- 
ence is  also  indispensable  to  prevent  the  breakdown  of  the  ad- 
ministrative machinery  of  government  and  also  to  prevent  dead- 
locks in  the  administration  of  government.  In  view  of  the  deci- 
sion which  has  been  arrived  at  for  the  Upper  Chamber  to  be 
constituted  by  an  indirect  form  of  election,  I  am  prepared  to  give 
my  provisional  consent  to  this  proposal ;  but  I  do  so  on  the  distinct 
understanding  that  the  nominated  element  will  subsist  and  continue 
to  exist  as  at  present.  I  insist  that  the  numbers  and  proportions 
between  the  elected  and  non-elected  members  should  be  left  un- 
changed, and  that  the  Upper  Chamber  should  retain  all  its  present 
powers,  if  indeed  it  is  not  given  any  additional  powers — a  matter 
to  which  I  shall  refer  later  on  when  we  are  discussing  Head  3, 
the  relations  between  the  two  Chambers.  But  I  must  express  my 
gratitude  in  this  connection  to  Sir  Tej  Bahadur  Sapru,  who  has 
had  practical  experience  of  the  working  of  the  Montagu-Chelmsford 
Reforms;  and  I  am  very  pleased  to  have  heard  from  him  that,  if 
the  Upper  Chamber  is  an  elected  House,  it  has  a  general  tendency 
to  usurp  powers  on  financial  matters.  Sir  Tej  Bahadur  Sapru 
frankly  went  to  the  extent  of  stating  that  you  cannot  in  fairness 
deny  to  the  Upper  House  a  very  substantial  voice  in  matters  of  a 
financial  character  when  that  House  also  is  an  elected  House.  I 
do  not  think  it  makes  any  difference  whether  the  House  is  elected 
by  direct  election  or  whether  it  is  an  elected  House  by  indirect 
election. 

Sir  Tej  Bahadur  Sapru:   I  did  not  follow  you  there. 


in 

Sir  Maneckjee  Dadabhoy :  In  my  opinion,  whether  it  is  a 
-nominated  House,  whether  the  election  is  by  direct  vote  or  by 
indirect  vote,  it  makes  no  difference.  I  shall  certainly  insist  on 
higher  privileges  and  concurrent  powers  for  the  Upper  House 
when  we  are  discussing  Head  3;  but  at  present  I  shall  content 
myself  with  saying  that,  while  I  give  this  provisional  sanction 
with  some  measure  of  reluctance,  yet  I  hope  we  shall  be  able  to 
frame  a  constitution  on  these  lines  which  will  be  acceptable.  Hut, 
My  Lord,  in  studying  your  Federal  Structure  sub-Committee's 
Report,  and  in  reading  that  small  paragraph  which  refers  to  the 
method  of  election  to  the  Upper  Chamber,  I  see  that  it  was 
unanimously  decided  that  the  Provincial  Councils  should  have  full 
power  to  elect  members  for  the  Senate.  But  it  is  not  clear  to  my 
mind  what  was  the  real  intention  of  the  Federal  Structure  sul>- 
Committee — whether  this  power  which  is  given  to  Provincial 
Councils  will  be  confined  to  the  election  of  members  only  of  that 
body,  or  whether  that  power  will  be  exercisable  in  the  case  of 
'Outsiders.  And  I  think  it  is  essentially  necessary  that,  even  if 
we  go  in  for  large  electorates,  we  should  extend  the  operation  of 
that  power  and  that  privilege  to  the  local  councils,  and  not  con- 
fine it  to  the  members  of  the  Council  alone,  but  give  them  a  greater 
latitude  to  elect  anybody  from  outside  in  their  Province;  and  I 
submit  that  that  will  be  in  consonance  with  justice  and  good 
government.  I  therefore  give  my  consent  to  indirect  election  on 
the  distinct  understanding  that  this  condition  will  be  scrup- 
lously  observed,  and  I  have  a  very  substantial  reason  for  insisting 
on  this  condition.  I  know — and  many  of  my  countrymen  who 
are  experienced  in  Indian  parliamentary  life  know — that  there 
are  many  respectable  people  in  all  parts  of  India  who  do  not  like 
to  humiliate  themselves  and  #o  and  beg  for  votes  at  an  election. 
There  are  very  many  respectable  people  in  India  who — to  use  the 
language  of  the  All  Parties  Conference,  commonly  known  as  the 
Nehru  Report — do  not  like  shouting  and  tub-thumping  for  their 
votes;  and  I  say  that  it  is  for  this  reason  that  it  is  essentially 
necessary  that  we  should  endeavour — and  it  is  in  the  interests  of 
India  that  we  should  endeavour — to  get  that  class  of  good,  quiet, 
sedate,  sober  citizens  in  our  Councils,  who  can  take  a  quiet  and 
rational  view  of  things,  and  who  are  not  carried  away  by  the 
bustle  and  noise  of  everyday  politics  in  India. 

My  Lord,  I  shall  next  venture  to  offer  a  few  observations  on 
the  much-hated  question  of  the  official  bloc.  It  is  a  question 
which,  -I  know,  has  excited  a  great  deal  of  rancorous  and  acri- 
monious discussion  in  many  places.  It  has  been,  for  the  last 
eleven  years,  the  one  theme  of  talk;  and  when  any  measure, 
supposed  to  be  considered  as  a  popular  measure,  was  brought  in 
the  Assembly  and  passed  there,  but  vetoed  by  the  Council  of  State, 
it  was  said  that  the  Council  of  State  rejected  that  by  the  influence 
and  support  of  the  official  bloc.  My  Lord,  I  venture  to  speak  on 
this  subject  with  some  measure  of  diffidence;  yet  I  am  firm  in 
niy  conviction  that,  in  view  of  the  new  and  great  experiment  which 


115 

we  are  about  to  make  in  the  form  of  a  Federal  Government,  it 
is  essentially  necessary  and  indispensable  that  this  official  bloc 
should  continue  to  exist  during  the  transitional  period,  or  at  least 
for  a  certain  number  of  years.  My  Lord,  my  past  experience  of 
the  Legislative  Council  makes  me  absolutely  nervous  to  reflect 
that  this  power  might  be  taken  away  or  dispensed  with.  My 
learned  friend,  Sir  Tej  Bahadur  Sapru,  to  whose  views  I  always 
attach  great  importance,  yesterday  told  us,  in  defining  what  is 
meant  by  "  official  bloc/'  that  the  official  bloc  means  that  that 
bloc  is  to  carry  out  the  mandate  of  Government,  and  is  a  mecha- 
nical voting  machine.  He  did  not  use  those  words,  "  mechanical 
voting  machine/'  but  I  use  those  words.  My  Lord,  there  may 
be  some  truth  in  this  description,  and  I  am  frank  to  confess  it; 
but  at  the  same  time  I  do  not  think  that  that  is  an  altogether 
correct  description.  In  my  own  experience  I  have  noticed  on 
many  occasions  the  Leader  of  the  Assembly  has  informed  the 
Assembly,  before  a  vote  has  been  taken  on  some  important  question, 
that  the  Government  will  vote,  leaving  the  official  bloc  to  exercise 
their  discretion  in  the  matter. 

Mr.  Jayakar  :  It  is  very  rare. 

Sir  Muhammad  Shaft, :  Sometimes  in  the  Council  of  State. 

Sir  Maneckjee  Dadabhoy  :  The  Assembly  also :  I  can  give 
illustrations  in  the  Assembly.  It  has  happened;  and  it  is  not 
always  true,  therefore,  that  because  the  members  of  the  Govern- 
ment, as  a  constitutional  Cabinet,  have  to  vote  in  obedience  to 
the  decision  passed  at  the  Cabinet  meeting  in  the  presence  of  the 
Viceroy — it  does  not  necessarily  follow,  I  say,  that  that  official 
bloc  must  and  should  always  be  employed  for  carrying  out  the 
mandate  of  the  Government.  On  several  occasions  absolute  liberty 
was  given  to  members  in  the  Council  of  State,  to  which  I  can  bear 
testimony;  and  I  know  from  my  own  personal  watching-  of  events 
in  the  Assembly,  of  which  I  have  been  ji  close  student  for  many 
years,  that  the  same  privilege  lias  been  extended  to  them  on 
several  occasions. 

Mr.  lyengar  :  On  official  measures  or  non-official  measures  F 

Sir  Maneckjee  Dadabhoy  :  On  official  measures. 

Sir  Tej  Bahadur  Sapru  :  Can  you  give  any  instance  of  that 
during  the  last  eleven  years?  I  know  of  one  instance  of  a  non- 
official  character  in  which  a  member  of  the  Government  voted  in 
that  way. 

Sir  Maneckjee  Dadabhoy  :  Of  a  non-official  character  there 
have  been  several. 

Mr.  lyengar  :  If  you  can  give  me  one  instance  of  an  official 
character  I  shall  be  obliged, 

Sir  Maneckjee  Dadabhoy  :  Yes,  perhaps  I  will  give  you  one. 

Sir  Tej  Bahadur  Sapru  :  Not  official. 

Sir  Muhammad  Shaft  :  My  Lord  Chancellor,  I  was  Leader  of 
the  Council  of  State  during  'a  period  of  three  and  a  half  years, 
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to  the  best  of  my  recollection.  I  cannot  recall  a  single  occasion 
on  which,  in  regard  to  an  official  measure,  the  official  members  of 
the  Council  of  State  were  allowed  freedom  to  vote  as  they  liked. 

Sir  Maneckjee  Dadabhoy  :  There  must  be  somebody  always 
to  support  and  represent  the  Crown  subjects.  We  are  going  to 
have  reserved  subjects  like  the  Army,  foreign  relations,  external 
relations  an'd  probably  other  matters;  and  I  am  going  to  plead 
for  a  similar  reservation  in  respect  of  another  important  subject 
at  a  later  stage  of  our  debates.  These  subjects  require  some  people 
always  to  represent  not  only  the  point  of  view  of  Government 
but  to  elucidate  the  matter — to  throw  light  upon  it,  not  only  from 
an  official  standpoint,  but  also  from  the  standpoint  of  experience 
which  the  official  members  of  both  bodies  generally  possess.  It 
is,  therefore,  essentially  necessary  that  some  official  bloc  should 
remain  in  existence.  As  to  the  numerical  strength  of  that  bloc 
tliere  may  be  a  difference  of  opinion;  but,  as  far  as  the  Council 
of  State  and  the  proposed  Upper  House  are  concerned,  My  Lord, 
I  insist  that  the  present  official  bloc  of  twenty  should  continue  to 
exist  for  the  safety  of  India,  for  the  better  government  of  India, 
and  for  the  success  of  the  new  constitution.  I  think  that  is 
necessary. 

Chairman  :  Would  you  have  twenty  irrespective  of  what  the 
total  number  wasP 

Sir  Maneckjee  Dadabhoy  :  No,  Sir;  I  am  assuming  the  exist- 
ing numerical  strength  of  the  Upper  Chamber,  which  is  sixty. 

Chairman  :  You  want  thirty-three  and  a  third  per   cent.  ? 

Sir  Maneckjee  Dadabhoy  :  If  it  is  increased  to  one  hundred 
or  one  hundred  and  fifty  it  should  be  in  that  proportion. 

Sir  Muhammad  Shaft  :  May  I  ask  my  learned  friend  to  inform 
the  Committee — if  the  strength  of  the  Upper  House  be  enlarged 
to  one  hundred  and  fifty,  where  will  the  Government  of  India  get 
fifty  officials  of  the  requisite  standing  and  experience? 

Sir  Maneckjee  Dadabhoy  :  If  you  cannot  get  officials,  you  can 
supplement  it  with  non-official  members. 

Sir  Tej  Bahadur  Sapru  :  Would  you  then  call  it  the  official 
bloc? 

Sir  Maneckjee  Dadabhoy  :  No,  not  then;  you  would  not  call 
it  the  official  bloc. 

Sir  Tej  Bahadur  Sapru  :  May  I  ask  your  opinion  on  one  point? 
'Assuming  there  is  a  popular  Ministry  at  the  Centre,  to  whom 
would  you  give  the  right  of  nomination? 

Sir  Maneckjee  Dadabhoy:  I  would  give  it  to  the  Cabinet  as  a 
,whole. 

Sir  Tej  Bahadur  Sapru  :  And  do  you  expect  the  Cabinet  will 
select  any  persons  other  than  those  belonging  to  their  own  point 
of  view? 
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Sir  Maneckjee  DadaWioy  :  Well,  if  they  do  not  select,  they 
will  be  enemies  of  their  country. 

Then,  Sir,  as  regards  the  representation  of  special  interests, 
I  am  equally  keen  on  that  subject.  I  heard  this  morning,  with 
some  amount  of  disappointment,  the  expressions  of  opinion  of  my 
friend,  Mr.  Eangaswami  lyengar.  He  spoke  to  this  Conference 
about  Europeans  who  had  been  for  twenty-five  or  thirty  years  in 
the  country  but  had  made  India  only  a  land  of  passage,  as  he 
said.  He  said:  Why  should  they  iave  special  representation? 

Mr.  lyengar  :  I  did  not  say  that. 

Sir  Maneckjee  Dadablwy  :  I  understood  you  to  say  that.  I 
have  got  a  note  that  you  said  that  it  Avould  all  come  into  the  general 
representation. 

Mr.  lyengar  :  Yes,  I  wanted  that. 

Sir  Maneckjee  Dadablwy  :  But  that  is  not  a  feasible  proposi- 
tion at  present. 

Mr.  lyengar :  That  is  a  different  thing. 

Sir  Maneckjee  Dadablioy :  It  is  not  feasible  at  present.  Then 
you  ask  for  this  to  be  done.  Now,  My  Lord,  if  twenty-five  or 
thirty  years'  stay  in  India  will  not  give  a  man  a  right  to  parti- 
cipate in  the  deliberations  of  its  Legislature,  I  wonder  what  will 
be  necessary  to  confer  such  a  right.  I  have  been  speaking  of 
Europeans,  but  let  me  say  that  I  shall  be  referring  presently  to 
other  classes.  I  am  not  holding  a  brief  in  any  way  for  Europeans 
in.  the  country;  but  I  say  there  are  Europeans  who  have  come  to 
India,  made  their  home  in  India  for  years  together,  for  a  quarter 
of  a  century — some  families  have  a  traditional  connection  with 
India  and  members  of  those  families  come  to  India  and  stay 
there  for  many  years — if  you  do  not  allow  their  own  special 
interests  to  be  specially  represented,  who  is  going  to  represent 
them?  What  has  been  our  past  experioiM'p  in  this  matter,  may  I 
enquire?  Can  any  member  of  the  Assembly  or  can  anyone  here 
who  is  connected  with  the  Assembly  give  me  an  instance  during 
the  last  eleven  years  in  which  any  Indian  member  has  fought 
the  cause  of  Europeans  in  the  Assembly  or  in  the  Council  of 
State?  I  say  no  to  that.  How  are  these  people  to  be  represented? 
Who  will  put  their  case  before  the  Council  or  the  Assembly?  It 
is  only  right,  it  is  only  fair,  just  and  equitable,  that  this  measure 
of  representation  should  be  given,  and  that  a  special  constituency 
should  be  constituted  for  the  purpose.  If  we  wan*  to  be  just  to 
ourselves  we  ought  to  be  just  to  our  neighbours;  and  it  is  essen- 
tially necessary  that  in  matters  of  this  kind  equality  of  privileges 
should  be  given.  I  go  further,  Sir.  My  friend,  Sir  Tej  Bahadur 
Sapru,  suggested  that  we  should  have  special  constituencies  in 
regard  to  Commerce,  Europeans  and  the  Depressed  Classes. 

Sir  Tej  Bahadur  Sapru  ':  And  Labour. 

Sir  Maneckjee  Dadabhoy  :  Yes,  and  Labour.  I  understand  it 
is  suggested  that  there  should  be  special  constituencies  selected; 
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but  it  is  not  always  possible  to  get  representation  by  special  con- 
stituencies, and  therefore  in  some  cases  you  would  have  to  fall 
back  on  nomination  with  regard  to  special  interests.  Sir,  as  regards 
the  Depressed  Classes,  subject  to  what  I  hear  from  my  friend 
Dr.  Ambedkar,  I  must  state  that  their  case  is  entitled  to  our 
special  consideration.  Perhaps  it  is  not  known  that  it  was  I 
who,  twenty  years  ago,  started  the  ball  rolling  by  moving  in  the 
late  Supreme  Council  a  resolution  inviting  Government  to  give 
larger  privileges  to  the  Depressed  Classes,  to  admit  them  more 
freely  and  extensively  in  Government  services,  to  confer  upon  them 
other  and  special  privileges  and  to  uplift  them  from  their  depressed 
position.  I  well  remember  that  occasion.  I  caused  an  uproar  in 
the  Supreme  Council ;  almost  every  Hindu  opposed  me,  and,  if  my 
memory  is  correct,  I  had  a  shower  of  rebuke  even  from  my  friend 
Pandit  Malaviya.  The  Depressed  Classes  are  numerically  very 
strong,  but  they  are  scattered  all  over  India  and  I  am  unable  to 
see  what  method  can  be  devised  for  the  formation  of  constituencies 
for  them.  If  it  is  possible  to  form  constituencies  for  them,  I 
shall  be  glad ;  but  at  the  same  time  I  think  they  should  be  largely 
represented  in  both  the  Houses  by  nomination,  wherever  it  is  not 
possible  to  go  in  for  proper  and  well  represented  constituencies. 

Perhaps  you  will  now  permit  me  to  say  a  word  or  two  on  the 
question  of  qualifications.  With  regard  to  the  qualifications  of  a 
candidate,  I  pray  that  the  present  catalogue  of  qualifications  may 
be  left  undisturbed.  I  suggest  that  the  qualifications  which  exist 
at  present  were  framed  after  careful  study  and  mature  considera- 
tion. I  am  a  ^reat  believer  in  the  property  qualification,  despite 
what  has  been  said  against  it.  I  am  glad  that  my  friend,  Sir 
Tej  Bahadur  Sapru,  is  not  altogether  opposed  to  it.  He  says  he 
does  not  think  it  should  be  a  necessary  qualification;  but,  in  my 
opinion,  at  any  rate  so  far  as  the  Council  of  State  is  concerned, 
if  you  want  to  get  the  right  class  of  people  in  the  Tipper  House 
the  property  qualification  is  absolutely  essential. 

Chairman :  I  want  to  follow  that  if  I  may.  You  are  not  saying 
that  property  should  be  a  qualification,  but  that  it  should  be  a 
necessary  qualification  ? 

Sir  Maneckjee  Dadablioy  :  Yes.  At  present  payers  of  Income- 
tax  on  a  certain  income — I  understand  it  is  Us.  25,000 — are  allow- 
ed to  stand  as  candidates.  Landlords — the  big  zemindars  who  own 
larger  estates-^are  allowed  to  stand  as  candidates.  I  may  say  in 
passing  that  we  know  that  some  of  those  landlords  have  thrown 
great  lustre  on  and  have  served  with  great  credit  on  the  Council 
of  State.  I  consider  that  it  is  desirable  to  obtain  the  services  of 
people  who  have  a  stake  in  the  country.  We  do  not  want  our 
councils  to  be  full  of  briefless  barristers,  of  unoccupied  journalists, 
or  of  other  classes  who  have  no  interest  in  the  country.  And,  so 
far  as  India  is  concerned,  if  the  new  Constitution  is  to  be  made  a 
success,  my  submission  is  that  we  want  in  our  councils  people  who 
have  an  interest  in  the  country  and  a  substantial  stake  in  it. 


Chairman :  Perhaps  you  will  help  me  in  regard  to  this.  Suppose 
a  man  had  been  Prime  Minister  of  India  for  many  years  and  nad 
done  great  public  service,  but  was  a  poor  man,  would  you  say  he 
would  not  be  eligible? 

Sir  Maneckjee  Dadabhoy  :  He  would  certainly  be  eligible ;  that 
is  a  rule  which  we  have  even  to-day.  Not  only  that,  but  presi- 
dents of  local  boards  and  other  bodies  are  allowed  to  stand  as 
candidates ;  it  is  considered  a  qualification. 

Chairman  :  I  only  asked  you  because  I  thought  you  said  it  was 
to  be  a  necessary  qualification. 

Sir  Maneckjee  Dadabhoy  :  Perhaps  I  may  be  allowed  to  correct 
myself  there. 

Sir  Tel  Bahadur  Sapru  :  Would  you  allow  a  poor  man  to  become 
Prime  Minister  in  InaiaP 

Sir  Maneckjee  Dadabhoy  ;  Certainly. 

Sir  Tej  Bahadur  Sapru  :  How  would  he  get  in  in  the  first 
place? 

Sir  Maneckjee  Dadabhoy  :  He  could  get  into  the  Assembly. 
Prime  Ministers  generally  come  iu  all  countries  from  the  House  of 
Representatives  and  not  irom  the  Upper  House. 

Then,  as  regards  disqualifications,  I  should  like  to  say  in  the 
first  place  that  whatever  rules  mav  be  framed  in  the  matter  of 
disqualifications  should  apply  equally  to  British  India  and  to  the 
Indian  States.  There  should  be  no  distinction  between  them  in  this 
matter. 

With  regard  to  age,  I  am  quite  in  agreement  with  my  friend, 
Sir  Tej  Bahadur  Sapru,  in  thinking  that  we  should  keep  the  age 
limit  at  30  for  the  Upper  House;  and  in  fact  I  should  be  glad  if 
it  were  found  possible  to  raise  it  to  35  or  even  to  40.  We  want 
men  of  ripe  knowledge  and  experience  and  with  worldly  training 
and  ripe  judgment  to  sit  in  the  Upper  House,  so  that  they  may 
bring  lustre  to  their  country  and  glory  to  themselves. 

As  regards  political  disqualifications,  I  feel  very  strongly  on 
that  subject;  and  I  think  that  the  rule  regarding  political  dis- 
qualifications should  be  observed  with  unbending  and  unrelenting 
severity.  I  think  it  is  essential.  The  events  which  have  taken 
place  in  India  during  the  last  twelve  months — deplorable  events 
which  have  upset  the  good  government  of  the  country,  and  when 
we  have  found  young  men  from  good  families  committing  political 
dacoities  and  other  serious  oft'ences — are  they  not  a  justification, 
and  an  absolute  justification,  for  such  disqualification  r  It  is  diffi- 
cult to  define  what  a  political  disqualification  is.  I  would  certainly 
leave  alone  offences  or  convictions  connected  with  passive  disobe- 
dience. I  would  leave  picketing  alone,  and  I  would  leave  boy- 
cotting unaccompanied  by  violence  alone.  These  trespasses  I  would 
leave  alone;  but  in  the  case  of  all  oft'ences,  not  only  in  which 
moral  turpitude  is  involved,  but  which  are  of  a  criminal  nature 
or  character,  I  think  the  perpetrators  of  sucE  offences  should  be 
prevented  for  all  times  from  coming  into  our  Legislative  Councils. 
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There  is  another  suggestion  which  has  not  been  referred  to  and 
to  which  I  may  be  permitted  to  refer.  I  also  think  that  continu- 
ous absence  during  the  whole  session  in  the  case  of  an  elected 
member  should  be  a  disqualification  necessitating  compulsory 
resignation. 

Sir  Tej  Bahadur  Sapru  :  What  about  a  nominated  member? 

Sir  Maneckjee  Dadabhoy  :  I  will  come  to  that.  I  know  of 
cases  where,  for  a  whole  session,  members  have  absented  themselves 
from  the  Assembly  and  from  the  Council;  and  I  think  it  is  only 
right  that  a  rule  to  this  effect  should  be  framed.  My  friend,  Sir 
Tej  Bahadur  Sapru,  with  his  shrewdness,  has  asked  me  what  is 
to  be  done  in  the  case  of  the  nominated  members.  My  Lord,  in 
the  case  of  an  election  a  man  is  sent  to  the  Assembly  or  the  Council 
of  State  by  a  large  number  of  representatives  or  voters.  He  can- 
not go  and  ask  for  permission  from  every  one  of  those  voters  to 
stay  away.  He  cannot  ask  permission  from  them  to  abstain  from 
his  work  in  the  present  state  of  unorganised  parties  representing 
the  interests  of  various  constituencies;  but  in  the  case  of  a  nomi- 
nated member,  if  he  absents  himself  without  the  sanction  of 
Government  in  the  first  instance,  he  will  not  be  re-nominated. 

Mr.  lyengar  :  That  is  his  constituency. 

Sir  Maneckjee  Dadabhoy  :  And  in  the  case  of  a  nominated 
member,  if  a  man  has  any  sense  of  decency  and  honour  he  will  at 
once  write  and  obtain  the  permission  of  Government  if  he  is  un- 
able to  be  present.  But  the  same  power  it  is  impossible  to  exercise 
in  the  case  of  an  elected  member,  and  I  therefore  think  it  is 
essentially  necessary  that  a  continuous  abstention  during  an  entire 
session  should  be  a  good,  sound  and  valid  ground  for  disqualifica- 
tion. 

Sir,  I  do  not  wish  to  occupy  the  time  of  this  Conference  by  a 
further  discussion  of  some  of  the  matters  to  which  I  would  like 
to  refer.  I  know  I  shall  have  several  other  opportunities  of  placing 
my  views  before  the  Conference,  and  I  shall  therefore  conclude 
,by  thanking  Your  Lordship  for  the  indulgence  you  have  extended 
to  me  in  allowing  me  to  express  niy  views  at  considerable  length. 

Dr.  Ambedkar  :  My  Lord  Chancellor,  I  am  speaking  for  the 
first  time  as  a  member  of  the  Federal  Structure  Committee.  Every 
new  member,  in  availing  himself  of  the  very  kind  opportunity  that 
$rou  gave  him  for  making  a  general  statement  of  his  position  with 
regard  to  the  problems  which  this  Committee  will  have  to  face, 
has  given  expression  to  his  sense  of  appreciation  of  the  great 
services  which  you,  Sir,  have  rendered  to  this  Committee ;  and  he 
has  also  added  a  proviso  making  it  plain  that  t%  safety  of  his 
own  community,  or  of  the  interests  he  represented,  ^ras  a  condition 
precedent  to  any  consent  that  he  might  give  to  the  establishment  of 
responsibility  in  the  Central  Government.  Lord  Chancellor,  if  I 
do  not  follow  my  predecessors  in  this,  it  is  not  because  I  have  no 
feelings  to  express  on  the  matter.  On  the  contrary,  my  i'eelings 
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are  very  deep ;  and  if  I  do  not  give  expression  to  them  it  is  because 
I  prefer  to  obey  the  mandate  tnat  you  gave  us  this  morning,  that 
all  these  matters  shall  be  taken  as  understood. 

With  these  few  preliminary  remarks  I  propose  to  submit  my 
views  on  the  various  sub-heads  included  under  Head  No,  2.  In 
doing  so  I  do  not  wish  to  follow  the  order  of  the  sub-heads  as  they 
are  given  in  the  Memorandum  which  has  been  circulated  to  us, 
nor  do  I  propose  to  express  my  views  on  every  item  that  has  been 
included  in  that  Memorandum.  I  will  only  touch  upon  the  topics 
on  which  I  think  I  have  a  definite  opinion  to  express  and  a  definite 
contribution  to  make. 

The  first  thing  that  I  propose  to  deal  with  is  the  subject  of  the 
composition  of  the  Federal  Legislature ;  and  before  I  proceed  with 
that  subject  let  me  make  my  position  clear  with  respect  to  the 
question  as  to  whether  the  Federal  Legislature  of  future  India  shall 
be  unicameral  or  bicameral.  Now,  I  confess  at  the  very  outset  that 
I  have  never  been  a  believer  in  a  bicameral  system.  V  I  have  never 
accepted  that  the  Second  Chamber  has  anv  utility  at  all;  but  I 
also  agree  that,  although  I  have  that  conviction  in  me,  there  are 
many  others  who  do  not  accept  that  position,  and  I  know  that  in 
this  Conference  it  will  not  be  possible  for  us  to  convince  them  that 
a  Second  Chamber  is  not  necessary.  Secondly,  I  also  feel  that, 
if  the  relations  of, the  two  Chambers  are  properly  regulated — and 
there  are  ways  by  which  the  fangs  of  a  Second  Chamber  could  be 
clipped  by  proper  safeguards  so  that  it  could  be  made  safe  for  a 
democratic  government  in  India — I  do  not  wish  to  raise  any  objec- 
tion to  a  bicameral  system  being  introduced  in  India. 

Having  said  that,  let  me  turn  to  the  question  of  the  repre- 
sentation of  the  British  Indian  Provinces  in  the  Federal  Legisla- 
ture of  India.  In  doing  that,  the  first  question  with  which  we 
are  concerned  and  confronted  is  whether  the  representation  shall 
be  direct  or  whether  the  representation  shall  be  indirect.  It  seems 
to  me  that,  so  far  as  the  Lower  Chamber  of  the  Federal  Assembly 
is  concerned,  there  can  be  no  two  opinions.  It  must  be  constituted 
by  direct  election.  I  am  quite  conscious  of  the  fact  that  the  Simon 
Commission,  in  dealing  with  this  question,  recommended  that  the 
Lower  Chamber,  instead  of  being  constituted  by  direct  election, 
should  be  constituted  by  indirect  election;  and  in  support  of  that 
they  observed  that,  as  a  matter  of  fact,  there  was  no  distinction 
between  direct  election  and  indirect  election,  and  that  indirect 
election  was  only  direct  election  one  step  removed.  Now,  logi- 
cally, perhaps,  that  position  is  correct;  but  I  submit  that  psycho- 
logically there  is  a  great  difference  between  direct  election  and 
indirect  election.  In  my  opinion,  what  is  of  the  utmost  import- 
ance is  that  the  people  of  India  should  be  impregnated  with  the 
sense  that,  in  the  last  resort,  they  are  responsible  for  the  good 
government  of  the  country.  And  I  venture  to  suggest  that,  unless 
the  Indian  citizen  is  made  to  feel  that  it  is  he  who  can  make 
or  unmake  the  government,  we  shall  never  be  able  to  succeed  in 
establishing  the  true  foundations  of  a  responsible  government  in 


India.  Now,  if  my  suggestion  is  correct,  tlien  it  follows 
that  we  must  have  some  system  of  election  whereby  a  direct 
contact  will  be  established  between  the  government  and  tie  citizen* 
of  the  country;  and  therefore  I  submit  that  the  blind  of  an  in- 
direct election  between  the  Central  Government  &nd  the  citizen* 
must  be  removed,  and  they  must  be  allowed  to  see  the  effect  of 
their  vote  upon  the  government  of  the  country  arid  upon  theft 
welfare.  1  can,  ukder  no  circumstances*  consent  to  &  system  which 
will  not  provide  for  direct  (election  to  the  Lower  Chanibei:  of  th* 
Federal  Assembly. 

Coming  to  the  constitution  of  the  Upper  Chamber,  I  approve 
of  tn*  method  suggested  by  the  Federal  Stricture  sub-Committee 
— niimely,  that  it  shou!4  be  constituted  by  the  method  of  indirect 
flection  in  which  the  Provincial  Legislative  Councils  will  forthi 
the,  fcofcstituencies.  I  approve  of  the  system  becaiise  the  election, 
instead  of  .being  carried  out  by.  the  watertight  methods  of  separate 
4*  fedpdmtiiial  eifcctpriates,  will  bfc  carried  out  oil  thd  bisis  of  pro- 
portional represfcitt&tiofa.  Now,  I  thifck  it  is  a  great  advantage 
in  a  country  like  India,  where,  unfortunately,  owiiig  to  various 
Circumstances,  we  cannot  avoid  the  separate  representation  of 
distinct  corhmunities7~where  we  cannot  ignore  safeguarding  the 
interests  of  v&rious  groups — to  have  in  thfc  constitution  a  Chambeir 
which  will  be  noh-communal^  a  Chamber  the  members  of  which 
will  h&ve  a  mandate  which  will  not  be  drawn  exclusively  from  one 
particular  community,  biit  a  mandate  which  will  be  brodd-based. 
There  is  only  one  comment,  however,  that  I  would  like  to  make 
on  this  proposal.  I  have  no  objection  to — indeed,  as  I  have  stated,. 
I  approve  of — the  system  of  proportional  representation;  but  tbere 
is  one  point  which  I  think  ought  to  be  mentioned.  All  members 
of  the  Committee  are  aware  that  the  minorities  in  India  are  not 
Only  anxious  to  have  their  interests  and  their  communities  repre- 
sented in  the  various  legislatures,  but  they  are  also  insistent  upon, 
the  fact  that  they  shall  get  a  certain  minimum  quantum  of  repre- 
sentation. Now,  my  fear  is  that,  although  proportional  represen- 
tation may  give  them  some  representation  in  the  Upper  Chamber,, 
we  do  not  know — for  we  can  never  be  certain  of  the  results  of 
proportional  representation — we  do  not  know  that  the  various  com- 
munities will  vsucceed  in  getting  the  quantum  of  representation 
whiclu  they  want.  I  would  therefore  like  to  suggest  that,  to  this 
recommendation  of  the  Federal  Structure  sub-Committee,  a  proviso 
something  on  the  lines  of  Article  35  of  the  Austrian  Constitution 
should  be  added.  That  proviso,  of  course,  does  not  speak  of  the 
representation  of  the  communities;  it  speaks  of  the  representation 
of  political  parties.  But  it  can  be  easily  made  applicable  to  the 
representation  of  the  communities.  This  is  how  the  proviso  reads :  — 

"  The  members  of  the  Federal  Council  and  their  substi- 
tutes shall  be  elected  by  the  Provincial  Diets  for  the  dura- 
tion of  their  own  legislative  period  according  to  the  prin- 
ciples of  proportional  representation;  but  at  least  one  seat 
must  fall  to  the  Party  having  the  second  highest  number 
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of  seats  in  the  Provincial  Diet  or  (if  several  Parties  have  an 
equal  number  of  seats)  the  second  highest  number  of  votes 
at  the  last  election  to  the  Provincial  Diet.  When  the  claims 
of  several  parties  are  equal,  the  matter  shall  be  decided  by 
lot." 

I  do  not  say  that  this  could  be  taken  bodily  and  adopted  IA  the 
Indian  Constitution;  but  that  the  principle  enunciated  there,  that 
along  with  the  institution  of  proportional  representation  there  shall 
be  a  proviso  which  will  guarantee  a  quantum  of  representation,  may 
be  adopted  in  the  constitution. 

Now,  this  is  all  I  have  to  say  so  far  as  the  representation  of 
the  Provinces  of  British  India  in  the  Federal  Legislature  is  con- 
cerned. I  come  now  to  the  other  part  of  the  subject,  namely,  the 
representation  of  the  Native  States  in  the  Federal  Legislature. 
This  subject  raises  two  issues  for  consideration.  One  is  whether 
each  and  every  State  shall  be  represented  individually  or  whether 
they  shall  be  grouped  for  the  purposes  of  representation;  and  the 
second  issue  which  arises  out  of  it  is  how  they  shall  be  represented, 
whether  by  election  or  by  nomination. 

I  take  issue  No.  I.  The  Federal  Structure  sub-Committee  has 
recommended  that  this  is  a  matter  that  can  be  left  to  the  States 
themselves.  With  all  respect  to  the  sub-Committee,  I  beg  to  differ 
from  their  position.  I  do  not  think  at  all  that  it  is  a  matter  for 
the  States  to  decide.  My  view  is  it  is  a  in  alter  for  the  Federal 
Structure  Committee  to  decide  as  to  which  units  shall  be  recognised 
.as  units  of  the  Federal  Constitution  which  we  are  making.  Just 
see  what  would  be  the  result  of  leaving  the  whole  thing  to  the 
Native  States  themselves.  First  of  all  I  will  assume  that  each 
State  is  represented  in  the  Indian  Federation.  If  that  happens, 
my  submission  is  that  the  Federation  which  we  will  have  in  India 
will  be  a  mammoth  Federation.  Let  us  look  at  this  comparatively. 
In  the  German  Empire  there  were  only  25  units  of  the  Federal 
State;  in  Australia  we  have  only  5;  in  Austria  8;  in  Canada  4; 
in  Switzerland  22 ;  in  the  "United  States,  the  largest  Federal  State, 
48.  In  India,  on  the  assumption  I  am  making  that  every  State 
is  to  be  represented,  we  shall  have  a  Federation  which  will  have 
something  like  570  units.  Assume,  on  the  other  hand,  that  all 
the  States  are  not  represented  in  this  Federation  which  we  are  con- 
templating and  that  only  some  States  are  to  be  represented ;  then 
the  question  which  arises  is,  what  is  going  to  happen  to  the  ideal 
which  we  have  set  before  ourselves  that  in  the  new  constitution  which 
we  are  going  to  have  every  inch  of  Indian  area  should  be  repre- 
sented? What  is  going  to  happen  to  the  States  that  are  going  to 
be  left  out  in  the  cold?  That  is  a  problem  which  we  shall  have 
to  consider. 

But,  My  Lord  Chancellor,  I  have  raised  this  question,  not 
because  I  am  alarmed  at  the  number  of  States  that  are  going  to 
t>e  the  units  of  the  Indian  Federation.  The  thing  that  disturbs 

is  this:  are  we  going  to  recognise  every  Indian  State  as  an 
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independent  unit  of  the  future  Federation  of  India,  irrespective 
of  the  question  whether  the  units  so  recognised  are  capable  of  bear- 
ing the  burdens  of  modern  civilisation;  or  are  we  going  to  admit 
into  our  Federation  units  which  are  going  to  be  units  of  the  utmost 
lowest  possible  vitality?  I  am  sure  that,  when  we  are  discussing 
this  question  of  the  Indian  States,  we  are  not  quite  aware  of  the 
multiplicity  and  variety  of  the  circumstances  which  will  be  found 
in  the  different  States;  and,  with  yotir  permission,  My  Lord  Chan- 
cellor, I  propose  to  read  a  small  passage  which  gives  a  description 
of  the  existing  Indian  States.  I  am  reading  from  a  book  called 
"  The  States  and  Their  People  in  the  Indian  Constitution,"  by 
D,  V.  Gundappa.  Now  this  is  really  the  position.  He  gives  a 
table  with  which  I  do  not  wish  to  trouble  the  Committee;  I  will 
read  his  comment : 

"  From  the  foregoing  tables,  it  will  be  seen  that  as  many 
as  464  States  have  an  area  of  less  than  1,000  square  miles ; 
that  452  States  have  less  than  1,00,000  population ;  and  that 
374  States  have  a  revenue  of  less  than  Us.  1  lakh.  British 
India,  with  an  area  of  10,94,300  square  miles  and  a  popula- 
tion of  nearly  222  millions,  is  divided  into  273  Districts. 
The  average  area  of  a  British  Indian  District  is  therefore 
4,000  square  miles  and  its  average  population  about  8,00,000. 
If  the  suggestion  were  made  that  each  District  in  British 
India  should  be  constituted  into  a  State,  how  ridiculous 
would  it  be  considered?  Yet  it  is  only  some  30,  among  the 
562  States,  that  possess  the  area,  population  and  resources  of 
an  average  British  Indian  District.  Some  of  the  States  are 
so  absurdly  small  that  no  one  can  help  pitying  them  for 
the  unfortunate  dignity  imposed  upon  them.  As  many  as 
15  States  have  territories  which  in  no  case  reach  a  square 
mile;  while  27  others  possess  just  1  square  mile.  Fourteen 
States  exist  in  Surat  district,  not  one  of  which,  according 
to  the  list  of  1925,  realised  a  revenue  of  more  than  Rs.  3,000 
in  the  previous  financial  year.  Three  of  these  States  could 
not  boast  of  a  population  of  100  souls,  and  5  of  a  revenue 
of  Es.  100." 

The  smallest  revenue  mentioned  is  Us.  20  for  the  year. 

//.//.  The  Maharaja  of  Bikaner:  May  I  say  that  bears  out 
what  I  said  yesterday — that  there  is  a  confusion  of  thought  in 
talking  of  these  units  of  Indian  States'  territory  as  States  or 
sovereign  States. 

Dr.  Ambedkar  :  No.     There  is  none. 

H.H.  The  Maharaja  of  Bikaner :  And  I  am  afraid  that  even 
this  author  from  an  Indian  State,  about  whom  Sir  Mirza  will  be 
able  to  say  more,  has  fallen  into  the  same  error. 

Dr.  Ambedkar  :  May  be.  With  all  respect  to  His  Highness 
The  Maharaja  of  Bikaner,  I  will  ask  this  question:  if  he  has  a 
special  definition  of  what  a  State  is,  and  if  he  is  going  to  follow 
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that  definition  in  the  matter  of  admission  of  States  into  the  Indian 
Federation,  we  should  like  to  know  what  is  going  to  happen  to 
those  who  are  excluded  by  the  definition  he  has  in  mind. 

H.H.  The  Maharaja  of  Bikaner :  I  think  all  that  will  be  dealt 
with  in  due  course  later. 

Dr.  Ambedkar  :  This  Federal  Structure  Committee  cannot 
blindly  give  to  the  States  what  they  want. 

H.H.  The  Maharaja  of  Bikaner:   Nor  can  the  States:    we  can- 
**ot  sign  a  blanj^. cheque  either^    JS^e  have  to  appreciate  each  other'a 
^^te» €rrT-  -     ^ 

in  :  T)r.  Ambedkar,  perhaps  you  will  help  me  with 
regard  to  that.  You  read  a  most  interesting  extract,  which  I  follow- 
ed with  very  great  care;  but  I  should  like  to  ask  you  what  are 
the  conclusions  that  you  draw  from  that  extract. 

Dr.  Ambedkar  :  What  I  say  is  this — that  this  is  a  most  critical 
occasion.  I  say  so  for  this  reason — that  once  you  accept  the  pro- 
position that  every  State,  whatever  the  attributes  of  the  State  may 
De,  is  entitled  to  become  a  member  of  the  Indian  Federation,  then 
you  give  that  State  an  independent  right  of  existence  for  ever. 

H.H.  The  Maharaja  of  Bikaner :    It  has  that  right  now. 

Dr.  Ambedkar:  That  is  so  by  the  kindness  of  the  British  Gov- 
ernment; but  my  submission  is  that  this  is  a  state  of  affairs  which 
I  for  one  am  unable  to  contemplate  or  agree  to,  and  for  this  reason. 
After  all,  no  unit  in  these  modern  days  can  exist  on  a  scale  such 
as  modern  civilisation  demands  unless  it  has  sufficient  resources  at 
its  command ;  and  it  is  no  use  trying  to  please  the  fancy  of  an 
Indian  Prince  simply  because  he  delights  to  call  himself  a  Prince 
by  letting  his  State  be  a  separate  entity,  irrespective  of  the  con- 
sideration whether  his  people  can  benefit  by  it. 

H.H.  Tlie  Maharaja  of  Bikaner :  They  are  not  called  Princes. 

Dr.  Ambedkar  :  I  submit  that  at  any  rate  this  Committee  should 
lay  down  certain  qualifications  which  a  State  must  fulfil  before  it 
can  be  admitted  into  the  Indian  Federation. 

Chairman  :  This  is  very  interesting.  Are  you  able  to  help  us 
at  all  with  regard  to  what  the  qualifications  should  be? 

Dr.  Ambedkar  :  I  would  prescribe  a  certain  area  and  a  certain 
revenue  as  the  tests.  I  cannot  say  off-hand  what  the  area  should 
be  and  what  the  revenue  should  be;  but  I  take  my  stand  on  the 
fact  that,  if  the  Ruler  of  a  State  wants  his  State  to  exist  as  an 
independent  State  and  to  become  a  part  of  the  Indian  Federation, 
he  should  be  able  to  prove  that  his  country  has  the  necessary 
resources  and  capacity  to  give  to  its  citizens  a  civilised  life.  That 
is  the  stand  I  take. 

Sir  Maneckjee  Dadabhoy  :  Am  I  to  understand  from  my  friend's 
statement  that  he  would  not  permit  a  small  State  with  small  terri- 
tory and  small  income  to  come  into  the  Federation  ? 
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Dr.  Ambedkar  :  Coming  to  the  second  part  of  the  question, 
namely,  the  representation  of  the  Indian  States  in  the  Federal 
Legislature,  the  Indian  States  have  made  it  clear  that  they  will 
conae  into  the  Indian  Federation  only  if  they  are  permitted  to 
nominate  their  representatives  to  the  Federal  Legislature.  Now, 
with  all  respect  to  the  Indian  Princes,  I  am  afraid  I  cannot  agree 
with  them,  and  I  must  insist  that  their  representation  shall  be 
by  election.  In  making  by  submissions  on  this  point,  Lord  Chan- 
cellor, the  first  thing  I  should  like  to  point  out  is  that,  to  my 
knowledge,  there  is  no  precedent  in  any  constitution  except  one, 
which  I  am  going  to  mention  in  a  minute,  where  State  Govern- 
ments are  allowed  to  nominate  their  representatives  in  the  Federal 
Legislature.  To  recognise  that  a  Unit  of  the  Federation  is  entitled 
to  representation  in  the  Upper  Chamber  of  the  Federal  Legislature 
is  one  tiling;  but  it  is  a  totally  different  thing  from  the  other 
proposition,  namely,  that  it  is  the  Governments  which  should  nomi- 
nate their  representatives  to  the  Chamber.  The  two  things  are, 
in  my  opinion,  totally  distinct;  and  the  only  example  I  know  in 
which  such  an  arrangement  was  accepted  and  embodied  in  the 
constitution  was  the  Constitution  of  the  old  German  Empire,  in 
which  the  Governments  of  the  States  were  permitted  to  send  their 
representatives  to  the  Bundesrat.  It  may  be  that  our  brother 
Delegates  on  the  other  side  of  this  table  take  their  stand  on  this 
provision  in  the  Constitution  of  the  old  German  Empire.  Before  I 
proceed  further  I  should  just  like  to  make  this  comment — that  I 
am  not  sure  if  the  Princes  understand  full  well  all  the  implications 
of  this  provision  in  the  old  German  Empire.  The  representatives 
of  the  various  States  in  the  Bnndesrat  were  no  doubt  regarded  as 
ambassadors  of  the  various  States,  working  with  definite  instruc- 
tions ;  but  there  was  also  this  tremendous  consequence  flowing  from 
it,  namely,  that  the  Bundesrat  had  the  power  to  examine  what 
might  be  called  the  credentials  of  the  ambassadors.  Not  only 
that,  but  the  Bundesrat  had  the  power  to  enquire  into  dynastic 
matters  concerning  the  various  Princes  governing  the  German 
States,  because  it  followed  that,  unless  a  Prince  was  lawfully  recog- 
nised as  the  head  of  the  State,  his  delegation  had  no  right  to  sit 
in  the  Bundesrat.  Now,  I  wonder  whether  the  Princes  who  base 
their  claim  on  this  analogy  .... 

Colonel  Haksar:  They  do  not. 

Dr.  Ambedkar :  I  wonder  if  they  would  permit  the  Federal 
Legislature  of  India  to  have  such  powers  as  the  Bundesrat  possessed. 
But,  Lord  Chancellor,  I  am  not  going  to  discuss  this  question  by 
referring  to  precedents  or  to  analogies ;  I  am  going  to  discuss  this 
question  on  a  totally  different  basis  and  by  applying  totally  differ- 
ent tests.  One  thing  we  are  all  clear  about  is  this,  that  we  are 
framing  a  constitution  for  establishing  a  system  of  responsible 
government  for  India.  And  although  we  are  discussing  various 
matters,  I,  for  one,  can  never  forget  that  th^t  is  the  principal 
objective  and  the  principal  task  of  this  Committee.  It  follows  from 
this  that  no  concession  can  be  made,  no  scheme  can  b.e  adopted, 
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if  ultimately  it  is  found  that  that  concession  or  that  scheme  is- 
going  to  compromise  the, system  of  responsibility  or  is  going  to- 
whittle  down  the  system  of  responsibility  at  which  we  are  all  aim* 
ing. 

Now,  applying  that  test,  it  follows  that  you  catinot  consent  to 
the  claim  of  the  Princes  for  nomination  of  their  representatives. 

Colonel  Haksar:  In  which  House? 

7)r.  Ambedkar:  In  either  House;  and  for  this  reason.  First 
of  all,  anyone  who  reads  the  Report  of  the  Federal  Structure  sub- 
Committee  will  find  that  not  only  do  the  Princes  w&nt  to  come  into 
the  Legislature,  but  they  also  want  to  be  represented  in  the  Central 
Executive  of  the  country;  and  it  is  only  right  that  the  Princes- 
should  have  that  objective,  because  they  would  gain  nothing  by 
merely  coming  into  the  Legislature — their  real  gain  consists  in, 
having  a  hand  in  the  Executive  of  the  country.  Now,  bearing 
that  point  in  mind,  what  I ,  say  is  tliis — that  you  have  in  the- 
Federal  Structure  sub-Committee  laid  down  that  the  system  of  res- 
ponsibility in  the  Central  Legislature  will  be  a .  system  of  collec- 
tive responsibility.  If  the  representatives  of  British  India  are 
going  to  come  into  the  Federal  Legislature  by  election,  and  if  the 
representatives  of  the  Indian  States  are  coming  into  the  Federal 
Legislature  by  nomination  with  definite  instructions  from  those- 
who  will  nominate  them,  I,  for  one,  fail  to  understand  how  the 
system  of  collective  responsibility — with  divided  mandates,  with 
different  instructions — is  going  to  work  in  the  future  constitution 
of  the  country. 

There  is  also  another  way  in  which  the  system  oi;  responsibility 
is  going  to  be  affected  by  the  nomination  of  the  Princes  to  the 
Federal  Legislature.  Sir  Tej  Bahadur  Sapru  yesterday  very  rightly 
condemned  the  existence  of  the  official  nomination  bloc,  and  for  the 
simple  reason  that,  being  at  the  beck  and  call  of  the  Executive, 
the  nominated  bloc  makes  the  Executive  irresponsible  to  the  Legis- 
lature. I  think  that  is  the  gist  of  his  argument  for  not  support- 
ing the  official  bloc.  Now,  the  question  that  I  wish  to  raise  is 
this:  Are  we  quite  certain  that  the  Princes'  nominees  to  the 
Federal  Legislature  will  not  play  the  part  of  the  official  bloc? 
Speaking  for  myself,  I  will  be  quite  candid  and  say  that  I  am 
not  certain  about  it ;  and  I  will  make  my  position  quite  clear  as 
to  why  I  say  that.  We  all  know  that  the  Princes  carry  on  the 
administration  of  their  States  under  what  is  called  the  system  of 
paramountcy,  and  I  think  we  all  know  that  one  of  the  incidents 
of  the  doctrine  of  paramountcy  is  that  the  Paramount  Power  claims 
the  right  of  advising  the  Princes  on  the  matter  of  important 
appointments. 

77.77.  The  Maharaja  of  Bikaner :  Not  in  all.  It  may  be  in 
one  or  two  cases. 

Dr.  Ambedkar :  Well,  I  can  only  say  that  that  is  what  the 
Butler  Committee  stated. 
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Colonel  Haksar :  Did  theyP 

II. H.  The  Maharaja  of  Bikaner:  Did  they?  If  they  did  they 
-were  wrong,  as  they  were  in  some  other  respects. 

Dr.  Ambedkar:  I  think  I  am  right;  at  least,  that  is  how  I 
have  understood  it.  Add  to  this  the  fact  that  paramountcy  in  the 
new  constitution  is  contemplated  to  remain  a  reserved  subject. 
Now,  supposing  the  Political  Department,  which  will  be  exercis- 
ing the  powers  of  paramountcy,  claims  the  right  to  advise  the 
Princes  in  the  matter  of  nomination  to  the  Federal  Legislature, 
what  is  the  effect  ? 

11. H.  The  Maharaja  of  Bikaner:  It  cannot  and  would  not; 
and  that  would  not  be  accepted  by  the  States. 

Dr.  Ambedkar:  What  I  say  is  this.  Suppose  the  Political 
Department  claims  that  the  nomination  of  the  Princes  to  the 
federal  Legislature  is  an  important  appointment,  and  as  such  the 
Political  Department  must  exercise  its  right  to  advise  the  Princes 
— what  happens?  So  far  as  I  am  able  to  "judge,  so  far  as  I  am 
able  to  conjecture,  the  only  result  will  be  that  the  Princes'  nomi- 
nation will  in  fact  be  nothing  less  and  nothing  else  than  the  official 
bloc  replaced  in  another  form. 

Colonel  Haksar:  It  does  not  happen. 

Dr.  Ambedkar:  And  now,  at  this  stage,  My  Lord  Chancellor, 
I  would  like  to  say  one  thing  .... 

Sir  Maneckjee  Dadabhoy :  But  you  have  not  given  us  the  solu- 
tion of  that  problem. 

Dr.  Ambedkar:  I  say  election,  absolutely. 

Colonel  Haksar:  Dr.  Ambedkar,  would  you  at  some  time  or 
other  give  us  the  reference  to  the  Butler  Committee's  Report? 

Dr.  Ambedkar:  I  will  try. 

Colonel  Haksar:  Because  you  credit  them  with  the  assertion 
that  the  Political  Department  makes  appointments  in  the  import- 
ant States. 

Dr.  Ambedkar:  Well,  Colonel  Haksar,  we  will  not  wander  into 
a  controversy;  but  if  paramountcy  is  not  brought  into  operation 
many  other  influences  could  be  brought  to  bear. 

Colonel  Haksar:  You  are  departing  from  your  position. 

Dr.  Ambedkar:  No,  I  am  not.     I  will  give  you  the  reference. 

Now,  My  Lord  Chancellor,  there  is  just  this  one  observation 
that  I  would  like  to  make — which  I  have  no  doubt  made  earlier, 
but  I  would  like  to  emphasise  it.  Of  course,  we  are  all  trying  to 
work  out  a  federal  constitution  for  India  as  a  whole.  But  I 
would  also  like  to  emphasise  that  we  are  not  here  merely  for  the 
purpose  of  getting  a  change  in  the  form  of  Government;  a  change 
from  a  unitary  government  to  a  federal  government. 

Chairman :  Some  people  say :  whatever  be  best  administered  is 
best. 
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Dr.  Ambedkar:  Yes,  but  I  thought  we  were  all  agreed  on  the 
fact  that  the  thing  that  is  best  administered  is  responsible  govern- 
ment. Therefore,  although  I  am  willing  to  make  any  concession 
possible  in  order  to  bring  this  Federation  into  existence,  I  cannot 
be  a  party  to  any  concession  or  any  compromise,  as  I  said,  which 
will  only  give  us  the  skeleton  of  federation  without  the  soul, 
namely,  responsible  government. 

Frankly  speaking,  I  really  do  not  understand  why  the  Princes 
should  oppose  the  principle  of  election.  Even  in  the  old  German 
Empire,  where  the  right  of  the  federal  units  to  be  represented  by 
their  governments  was  conceded,  it  was  also  conceded  by  the  States 
that  the  Lower  Chamber,  the  Reichstag,  should  be  constituted  by 
•election  by  the  people  of  the  States.  I  cannot  see  what  objection 
there  can  be  on  their  part,  because  all  that  popular  election  to  the 
Federal  Assembly  in  the  Native  States  Would  involve  would  be  the 
dividing  up  of  their  territory  into  so  many  constituencies.  I  could 
quite  understand  their  objection  if  we  were  saying  that  they  must 
have  legislative  institutions  in  their  own  territory  which*  would 
•control  their  own  administration ;  but  we  are  not  saying  anything 
of  the  sort.  All  that  we  are  saying%is  this:  permit  us  to  divide 
your  territory  into  constituencies  and  let  your  people  elect  your 
representatives  who  will  come  and  vote  in  the  Federal  Assembly, 
not  to  decide  upon  your  particular  matters,  not  to  determine  the 
affairs  of  your  State,  but  to  discuss  the  affairs  of  India  as  a  whole. 
I  certainly  do  not  understand  what  objection  there  can  be  from  the 
point  of  view  of  the  Native  States. 

.Sir  Maneckjee  Dadabhoy :  And  in  small  States  also? 

Dr.  Ambedkar :  If  they  accept  the  view  which  I  am  urging,  that 
election  to  the  Federal  Assembly  cannot  disturb  their  own  adminis- 
tration— cannot  cause  any  prejudice  to  their  own  States — then  I 
submit  that,  so  far  as  the  problem  of  the  representation  of  the 
States  in  the  Lower  Chamber  is  concerned,  it  will  be  easy  of  solu- 
tion. The  problem  of  the  representation  of  the  States  in  the  Upper 
Chamber,  of  course,  will  remain  to  be  solved ;  and  if  it  is  to  be 
solved  by  a  method  which  will  not  involve  the  representation  of  the 
States  by  nomination,  I  beg  to  suggest  two  alternatives  for  it. 
The  first  alternative  that  I  would  suggest  is  the  adoption  of  the 
•Norwegian  plan,  where  you  have  one  elected  Chamber  popularly 
constituted,  and  where  that  Chamber  elects  out  of  its  own  members 
a  Second  Chamber,  so  that  you  will  avoid  thereby  the  difficulty  of 
the  States  having  to  nominate  their  representatives  in  the  Upper 
Chamber.  Or,  if  that  is  not  acceptable,  there  is  another  solution 
which  I  think  may  be  offered.  That  is  that  the  Princes  may  suggest 
a  panel  of  candidates  from  which  representatives  may  be  selected 
teethe  Federal  Legislature. 

H.  H.  The  Maharaja  of  Bikaner:  By  whom? 

Dr.  Ambedkar:  By  the  Lower  Chamber.  But  in  any  case  I 
gnust  make  it  plain,  so  far  as  I  am  conceinecj,  that  X  shall  not  be  a 
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party  to  any  system  which  permits  the  representation  of  the  States 
by  nomination. 

Now,  My  Lord  Chancellor,  I  will  take  up  the  other  head  of 
discussion,  namely,  representation  of  special  interests. 

Chairman:  You  have  got  to  No.  (v) — provision  made  for  the 
representation  by  special  constituencies  of  special  interests. 
/  Dr.  Ambedkar :  The  first  thing  I  would  like  to  make  clear  is 
this :  I  do  not  want  the  Depressed  Classes  to  be  treated  as  a  special 
interest.  I  want  the  Depressed  Classes  to  be  treated  as  a  separate 
community  for  political  purposes  in  the  same  way  as  the  Muham- 
madans  or  the  Christians  are  treated.  They  must  have  the  same 
right  of  representation,  not  only  in  the  Provincial  Legislative 
Councils,  but  also  in  both  Houses  of  the  Central  Legislature. 

Chairman :  When  you  say  the  same  rights,  do  you  mean  to  say 
they  are  to  have  the  same  number  as  the  others  ? 

Dr.  Ambedkar :  No ;  the  numbers  that  they  will  be  entitled  to 
on  the  basis  of  the  principle  that  may  be  adopted  in  common 
with  all. 

Chairman:  You  said  the  same.     Thank  you. 

Dr.  Ambedkar :  Now  I  come  to  the  other  interests  which  have 
so  far  been  recognised;  namely,  Trade,  Commerce,  Landholders 
and  Universities. 

Dr.  Shafa'at  Ahmad  Khan:  Not  Universities? 

Dr.  Ambedkar:  No,  we  have  not  got  Universities.  I  am  afraid 
I  cannot  give  my  consent  to  the  representation  of  these  special 
interests.  First  of  all,  I  do  not  quite  understand  why,  for  instance, 
a  landholder  needs  any  special  representation.  I  do  not  know  what 
are  the  difficulties  and  disabilities  from  which  he  would  suffer  if  he 
were  to  stand  out  in  a  general  constituency  and  seek  the  suffrages 
of  his  people.  There  is  nothing  to  prevent  him  from  doing  that. 
In  all  other  countries — for  instance,  in  England  and  all  European 
countries — no  provision  is  made,  I  am  sure,  for  the  special  re- 
presentation of  such  interests  as  Trade,  Commerce  and  Landholders ; 
they  are  allowed  to  find  their  place  through  the  general  electorates, 
and  I  think  the  same  system  should  be  adopted  in  India.  My 
further  objection  to  making  any  special  provision  for  the  representa- 
tion of  these  interests  is  this:  first  of  all,  these  interests  get  them- 
selves represented  by  a  very,  very  narrow  constituency;  it  is  almost 
by  a  clique.  Now,  if  their  voting  power  were  confined  to  matters 
which  concern  them,  the  evil  would  be  comparatively  small.  But 
they  do  not  only  come  on  the  basis  of  this  restricted  constituency  into 
the  Legislative  Council ;  they  vote  upon  all  and  sundry  matters 
that  come  before  the  Legislative  Council.  One  of  the  things  that 
I  have  noticed  in  the  Bombay  legislative  Council  is  this,  that  we 
have  there  constituencies  for  Trade  and  Commerce.  Now  Trade 
and  Commerce  in  the  Bombay  Presidency  have  been  the  monopoly 
of  a  special  community  which  I  am  sorry  to  say  is  the  most  orthodox 
community  known  to  me. 

Mr.  Jayakar:  Politically? 
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Dr.  Ambedkar :  Socially.  !Now,  such  members  get  these  easy; 
pocket  constituencies  in  order  to  get  themselves  into  the  Legislative 
Council.  Then,  if  any  progresive  measure  is  brought  forward,  they 
come  and  side  with  the  orthodox  and  thereby  defeat  the  ends  of 
freedom  and  progress.  I  therefore  object  to  it.  If  any  such  provi- 
sion were  necesary,  1  would  make  this  concession — that  any  such 
interest,  for  instance  Trade,  Commerce  or  Landholders,  may  have 
the  right  to  be  heard  in  the  Legislative  Assembly  or  the  Upper 
Chamber  whenever  a  Bill  affecting  their  particular  interest  is  being 
discussed.  The  right  of  audience  may  be  granted,  but  there  is  no 
necessity  for  granting  them  membership  of  the  Legislature  or  the 
power  of  voting  on  any  Bill  that  coines  before  the  Legislature. 

With  regard  to  Labour  I  would  say  this.  I  do  not  know  whether 
my  friend  Mr.  Joshi  will  agree  with  me  or  not;  but  my  own  view 
is  that,  if  the  system  of  adult  suffrage  coines  into  operation — and  I 
hope  that,  with  the  help  and  support  of  ifahatma  Gandhi,  we  shall 
be  able  to  carry  it  through  in  Jiis  Conference — then  there  may 
perhaps  be  no  necessity  for  the  special  representation  of  Labour ; 
but  if  we  adopt  a  system  of  representation  which  keeps  out  a  large 
body  of  the  working  classes  from  the  constitution,  so  that  they 
•cannot  control  the  Government  and  influence  it  for  bringing  about 
their  welfare  and  their  prosperity,  then  there  would  certainly  be  a 
necessity  for  making  special  provision  for  the  representation  of 
Labour,  and  I  think  that  could  be  done  by  recognising  the  various 
unions  as  the  electoral  colleges  for  the  purposes  of  such 
representation. 

The  next  topic  to  which  I  propose  to  refer  is  the  question  of 
nominated  members.  I  suppose — I  am  not  sure — that  the  object  of 
having  a  bloc  of  nominated  members  in  the  Federal  Legislature  is 
principally  to  give  support  to  what  are  culled  Crown  subjects,  or 
what  in  the  Provinces,  under  the  Dyarchieal  System,  wore  called 
reserved  subjects.  First  of  all  I  should  like  <o  make  it  plain  that 
I  have  a  great  horror  of  Ihis  nominated  bloc  of  officials.  If  there 
is  any  institution  which,  in  my  opinion,  has  absolutely  destroyed  the 
system  of  responsibility  in  the  Provincial  Governments,  which  was 
sought  to  be  introduced  by  the  Montagu-Chelmsford  Ileforms,  it 
is  this  institution  of  the  nominated  official  bloc.  It  is  this  which 
has  perverted  the  whole  system.  It  is  this  group  which  has  made 
possible,  in  the  Provinces,  government  by  a  minority  against  a 
majority.  It  is  this  group  which  has  made  nlliances  with  all  sorts 
of  people  and  groups — not  necessarily  groups  which  needed  its  help 
or  support,  but  groups  which  were  ready  to  sell  themselves  for 
petty  gains.  I  have,  as  I  say,  the  strongest  objection  to  a  nominated 
official  bloc. 

My  next  submission  is  that  this  nominated  official  bloc  is  really 
not  necessary  at  all  for  the  purpose  of  lending  support  to  what  are 
called  the  Crown  subjects.  In  the  Provincial  Constitution,  where 
we  have  now  the  system  of  reserved  subjects,  we  have  various 
methods  of  supporting  and  safeguarding  these  reserved  subjects. 
First  of  all,  under  Section  72-D,  we  have  a  person  in  charge  of 
these  reserved  subjects  who  is  non-removable  and  whose  salary  is 
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non-votable ;  secondly,  the  Governor  has  been  given  the  power  o£ 
certifying  expenditure  which  he  thinks  is  necessary  for  the  purpose 
of  safeguarding  the  reserved  subjects;  thirdly,  the  Governor  has  the 
power  to  certify  Bills  which  he  thinks  are  necessary  for  the  purpose 
of  maintaining  the  efficiency  of  the  reserved  subjects ;  and  lastly, 
the  Governor  nas  the  power  to  veto  any  Bill  to  which  he  has  an 
objection.  My  submission,  Lord  Chancellor,  is  that  the  safeguards 
which  I  have  just  mentioned — namely,  non-removability  of  the- 
person  in  charge  of  the  reserved  subjects,  the  non-votable  character 
of  his  salary,  the  power  of  certifying  expenditure  which  the 
Governor  possesses,  the  power  of  certifying  Bills  necessary  for  the 
safety  of  the  reserved  subjects,  and  the  ultimate  power  of  the 
Governor  to  veto  a  Bill — are  quite  sufficient,  in  my  opinion,  to  main- 
tain the  integrity  of  what  are  called  Crown  subjects. 

Sir  Tej  nahadur  Sapru :  May  I  ask  you  one  question  at  this 
stage?  You  suggest  there  should  be  power  of  certification? 

Dr.  Ambedkar :  I  do  not  suggest  there  should  be  power  of  certi- 
fication ;  I  will  deal  with  that  matter  at  a  later  stage.  What  I  am 
saying  is  that  these  are  other  alternative  methods  which  are  provided' 
in  the  constitution  beside  the  nominated  official  bloc.  That  is  my 
argument.  My  submission  is  that,  when  you  have  such  abundance 
of  legislative  and  executive  powers  in  the  Government  to  safeguard' 
what  are  called  Crown  subjects,  there  is  no  necessity  for  having  an 
official  bloc  in  the  Legislative  Council  at  all. 

Secondly,  what  I  say  is  this,  that  by  having  a  nominated  official 
bloc  you  disguise  and  conceal  the  real  character  of  what  is  occurring. 
There  are  many  measures  which  the  Legislative  Council  probably 
would  not  have  passed  if  the  nominated  official  bloc  had  not  been 
there,  and  which  tho  Governor  would  have  been  obliged  to  certify 
or  carry  through  in  some  other  way  under  his  special  powers ;  but, 
because  of  the  presence  of  a  nominated  official  bloc,  you  have  the 
anomalous  position  of  giving  the  appearance  to  the  outside  world 
that  the  Legislative  Council  is  working  normally  on  the  basis  of 
majority  nile,  when,  as  a  matter  of  fact,  the  decisions  have  been 
taken  by  a  minority  with  the  help  of  the  official  bloc.  I  submit, 
therefore,  there  is  no  use  in  the  future  constitution  of  India  for 
this  nominated  official  bloc. 

There  is  one  last  subject  to  which  I  should  like  to  refer,  namely, 
the  question  of  the  Oath.  This  question,  in  my  opinion,  is  a  very 
big  one;  and  it  is  a  question  which  opens  up  another  big  question, 
namely,  that  of  common  citizenship  for  India.  In  the  short  time 
which  I  have  ai  my  disposal  I  do  not  think  it  will  be  possible  for 
me  to  discuss  the  whole  subject ;  and  I  would  therefore  request  that 
a  special  occasion  may  be  provided  when  this  question  can  b& 
thrashed  out,  because  I  hold  the  view  that  there  can  be  no  real 
federation  \mless  there  is  common  citizenship.  It  would  be  a 
misnomer  to  call  a  constitution  a  federal  constitution  if  it  did  not 

Provide  for  a  common  citizenship.     This,  as  I  say,  is  a  point  which: 
cannot  develop  at  the  moment  oecause  there  is  not  sufficient  time. 

(The  Committee  adjourned  at  4-W  p.tn.) 
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PBOCEEDINGS  OF  THE  TWENTY-FOUBTH  MEETING  OF  THE  FEDERAL 
STRUCTUBE  COMMITTEE  HELD  ON  THTJHSDAY,  THE  17-TH  SEPTEM- 
BER 1931,  AT  11  A.M. 

t  HEAD  2. 

Questions  connected  with  the  Election  of  Members  of  the  Federal 
Legislature — (continued) . 

Sir  Sultan  Ahmed:  Lord  Chancellor,  Eloquent  tributes  have 
already  been  paid  by  the  new  members  of  the  Federal  Structure 
Committee  to  the  way  in  which  Your  Lordship  conducted  the  pro- 
ceedings of  the  last  Session.  I,  who  have  been  familiar  with  Your 
Lordship's  patience,  skill  and  guidance,  need  not,  therefore,  add 
anything  to  them;  yet  there  is  one  thing  which  I  learnt  yesterday 
which  I  had  not  learnt  before,  and  that  makes  me  feel  that  it  is 
my  duty  once  again  to  repeat  what  I  submitted  last  year.  I  learnt 
yesterday  for  the  first  time  that  Your  Lordship's  fascinating  smile 
is  sometimes  a  sign  to  us  to  continue  and  sometimes  a  very  polite 
sign  that  we  must  stop. 

Chairman:  May  I  say  you  are  a  thought  reader. 

Sir  Sultan  Ahmed:  Having  said  that,  My  Lord  there  is  one 
other  preliminary  observation  which  I  may  be  permitted  to  make. 
We  of  the  Federal  Structure  sub-Committee  unanimously  resolved 
that  the  best  form  of  the  future  government  of  India  would  be 
the  federal  system  of  government.  Since  we  last  met  in  England 
we  have  met  again  after  very  careful  consideration  of  that  very 
question  in  India,  and  it  is  a  matter  of  extreme  satisfaction  to  us 
that  the  conclusion  at  which  we  arrived  then  has  been  confirmed 
by  all  who  are  interested  in  the  future  advance  of  India. 
Mr.  Gandhi,  who  is,  more  than  anyone  else,  anxious  to  see  the 
responsibility  at  the  Centre  vested  in  India,  has  accepted  the 
principle  of  federation.  I  have  not  heard  a  single  speech  since 
last  Monday  by  the  new  members  to  show  me  that  the  idea  of 
federation  is  one  which  is  not  acceptable.  Before  I  go  further  I 
must  once  again  express  my  gratitude  to  the  Princes  who  voluntarily 
and  merely  for  patriotic  reasons  set  the  ball  rolling  last  year  and 
accepted  the  principle  of  federation. 

My  Lord,  the  first  sub-head  under  Head  No.  2  requires  us  to 
answer  as  to  the  method  of  selection,  for  each  Chamber  of  the 
Federal  Legislature,  of  the  representatives  of  individual  States  and 
of  groups  of  States.  I  respectfully  submit  that  it  would  be  proper, 
expedient  and  wise  that  the  decision  on  this  matter  should  be  left 
entirely  to  the  Princes,.  Some  of  us  expressed  an  opinion  last  year, 
which  was  repeated  this  year,  that,  after  all  IB  said  and  done,  once 
they  decide  to  come  to  the  Lower  House,  their  representatives  will 
come  in  contact  with  the  popular  representatives  of  British  India ; 
and  we  have  absolutely  no  doubt  as  to  what  the  effect  of  that  con- 
tact in  course  of  time  will  be.  If  any  assurance  were  needed  that 
the  representation  in  the  Lower  Chamber  will  be  such  as  will  satisfy 
ike  requirement*  of  the  situation,  we  hare  got  the  assurance  from 
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Their  Highnesses  and  the  representatives  of  the  States  in  this 
Committee.  My  Lord,  what  greater  assurance  is  necessary  than 
was  aft'orded  to  us  by  His  Highness  of  Bikaner  after  consultation 
with  His  Highness  of  Bhopal  ?  What  greater  assurance  is  necessary 
than  was  given  to  us  by  my  friend,  Sir  Akbar  HydariP  And  .the 
last  assurance,  given  by  Sir  Mirza  Ismail,  is  so  clear  that,  in  my 
opinion,  it  is  absolutely  useless  to  go  further  than  that.  Sir  Mirza 
Ismail  said  :  — 

"  Each  State  may  be  left  to  determine  for  itself  the  best 
method  of  selecting  its  representatives  having  regard  to  the 
conditions  and  circumstances  existing  in  it.  The  States  will 
no  doubt  realise  that  the  best  and  the  most  approved  method 
of  sending  representatives  to  a  popular  Chamber  is  by  popular 
election  which  may  be  either  direct  or  indirect.  This  is  the 
goal  which  they  should  keep  constantly  in  view,  to  be  reached 
as  quickly  as  possible.  I  do  not  think  that  this  Committee 
need  go  further  than  this;  the  rest  may  well  be  left  to  time 
and  the  inexorable  logic  of  events/' 

I  respectfully  submit  that  this  Committee,  considering  the  materials 
at  its  disposal,  ran  do  110  better  than  to  leave  this  mater  entirely 
in  the  hands  of  the  Princes. 

Item  (ii)  of  Head  2  asks  us  to  consider  the  question :  — 

"  If  the  method  of  selection  is  to  be  nomination,  by  what 
method  is  a  State's  representative's  seat  to  be  vacated  other- 
wise than  by  death  or  on  dissolution?  " 

I  suggest,  Lord  Chancellor,  that  the  following  may  be  the  other 
methods:  —  (1)  bankruptcy;  (2)  if  the  member  fails  to  attend  two 
consecutive  sittings  of  the  assembly  (I  have  got  this  from  Section  31 
of  the  North  America  Act  and  also  from  Section  53  or  55  of  the 
Australian  Act) ;  arid  (3)  if  the  member  has  been  convicted  of  treason 
or  any  offence  involving  moral  turpitude.  The  objection  was  taken 
by  some  of  our  friends  on  this  side  that  it  would  be  very  difficult 
to  define  "  moral  turpitude  ",  because  it  may  be  involved  in 
political  crime  also.  In  my  opinion,  however,  if  an  offence  involves 
moral  turpit\ide  it  does  not  matter  what  the  motive  of  the  offence — 
•political  or  otherwise — may  be  ;  as  long  as  the  offence  involves  moral 
turpitude-  Ihut  is  sufficient.  A  political  dacoity,  for  instance,  will 
remain  a  dacoity  whether  it  is  committed  for  political  ends  or  from 
any  other  base  motive.  In  my  submission  it  makes  no  difference 
what  the  motive  may  be.  Your  Lordship  will  find  a  similar  provi- 
sion in  oilier  federal  constitutions. 

Item  (iii)  is:  — 

"  Are  the  British  Indian  representatives  in  the  Upper 
Chamber  (other  than  those,  if  any,  representing  special 
interests),  to  be — (a)  directly  elected  by  territorial  consti- 
tuencies, (b]  indirectly  elected  by  the  Lower  Chamber,  (c) 
indirectly  elected  by  the  Provincial  Legislatures?  " 

I  should  have  thought  that  we  would  be  absolutely  unanimous  in 
answering  this  question ;  that  is,  the  British  Indian  representatives 
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in  the  Upper  Chamber  should  be  indirectly  elected  by  the  Provincial 
Legislatures.  We  were  unanimous  on  the  last  occasion;  and,  but 
for  the  characteristic  speech  of  Sir  Maneckjee  Dadabhoy,  we  should 
have  been  unanimous  on  this  occasion  also.  We,  who  have  had 
experience  of  practising  at  the  Bar,  know  that  if  we  have  to  cite  an 
authority  for  a  false  proposition  there  is  not  much  difficulty  in  find- 
ing an  authority.  The  difficulty  comes  in  when  we  come  to  apply 
that  authority.  My  learned  friend  forgot  primarily  that  we  are 
not  discussing  the  constitution  of  the  Council  of  the  State.  He  was 
thinking  of  tne  Council  of  which  he  has  been  such  a  distinguished 
member  for  the  last  eleven  years.  I  would  respectfully  ask  him  to 
forget  that  distinguished  assembly  for  a  time,  and  think  of  the 
new  Federal  Assembly  that  we  propose  to  establish  in  India. 
Primarily  that  was  the  fallacy;  but  he  found  an  authority  in  the 
Despatch  of  the  Government  of  India  which  had  nothing  to  do 
with  the  Federal  Constitution  at  all.  All  the  arguments  advanced 
in  the  Government  of  India's  Despatch  would  be  most  usefully 
used  by  my  learned  friend,  and  I  myself  would  use  them 
when  1  came  to  deal  with  the  question  of  representation  in 
the  Indian  Lower  Chamber ;  but  there  are  very  few  constitutions  in 
the  world  which  have  the  federal  system  as  the  foundation,  which 
have  direct  election  of  members  in  the  Upper  Chamber.  In  fact, 
when  we  come  to  deal  with  the  question  of  representation  in  the 
Lower  Chamber,  doubts  have  been  expressed  whether,  under  the 
conditions  prevailing  in  India,  it  is  wise  to  have  direct  representa- 
tion even  there.  The  difficulty  which  has  been  pointed  out  against 
direct  election  in  the  Lower  Chamber  will  apply  more  forcibly 
against  direct  representation  in  the  Upper  Chamber,  considering 
the  paucity  of  the  members  in  the  Upper  Chamber  and  the  wide* 
range  of  area  and  population  which  the  representatives  will  have 
to  cover.  I  have,  therefore,  absolutely  no  hesitation,  My  Lord 
Chancellor,  in  submitting  that  the  representation  in  the  Upper 
Chamber  should  be  indirectly,  by  the  Provincial  Legislatures. 

As  regards  the  representation  in  the  Lower  Chamber,  T  am 
constrained  to  come  to  the  conclusion  that  this  can  only  be 
done  by  the  direct  method.  I  have  advisedly  used  the  word 
"constrained"  because  I  have  seen  the  force  of  the  argument 
against  this  form  of  election  in  the  Report  of  the  sub-Committee. 
T  have  carefully  considered  the  difficulties,  which  have  been  poinled 
out  in  the  Report,  of  this  form  of  election.  I  have  also  considered 
the  various  devices  which  were  suggested  a,*  alternatives  to  direct 
election;  and,  in  response  to  the  invitation  which  Your  Lordship 
will  find  in  the  last  few  lines  of  paragraph  32,  I  have  endeavoured 
to  explore  other  methods  before  a  final  decision  is  given.  I  have 
considered  whether  election  through  the  district  boards  and  munici- 
palities will  be  desirable.  I  have  considered  whether  election 
through  different  headmen  or  different  groups  of  villages  will  be 
desirable.  In  fact  I  have  considered  other  methods  also ;  but 
ultimately  I  have  come  to  the  conclusion  that,  after  all  ifl  said  and 
done,  apart  from  the  fact  that  indirect  election  will  be  unaccepable 
to  the  people  of  India,  and  in  spite  of  the  difficulties  which  have 
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been  pointed  out,  perhaps  it  will  be  more  expedient  to  adopt  the 
•direct  method  for  the  Lower  House.  We  are,  My  Lord,  trying 
to  evolve  a  constitution  which  will  be  best  suited  to  the  conditions 
of  India;  and,  if  we  have  to  make  a  departure  from  the  established 
rule  of  direct  election  in  the  Lower  House  as  in  the  other  constitu- 
tions in  the  world,  there  must  be  very  solid  ground  for  doing  so; 
and,  in  spite  of  the  difficulties  that  have  been  pointed  out,  I  have 
now  come  to  this  conclusion — that  direct  election  would  be  the  best 
method.  I  therefore  answer  the  fourth  question  by  saying  that  the 
British  Indian  representatives  in  the  Lower  House  should  be  directly 
elected  by  territorial  constituencies. 

I  now  come  to  (v) :  — 

"  Is  provision  to  be  made  for  the  representation  by  special 
constituencies  of  special  interests,  other  than  communal 
interests,  and  if  so,  for  which  interests — (a)  in  the  Upper 
Chamber,  (6)  in  the  Lower  Chamber  ?  " 

My  answer  is,  in  the  words  of  the  Report,  that — 

"  Special  interests,  namely  the  Depressed  Classes,  Indian 
Christiana,  Europeans,  Anglo-Indians,  Landlords,  Commer.ce 
(European  and  Indian)  and  Labour/' 

should  have  representation  in  both  Chambers, 
Item  No.  (vi) ;  — 

"  Are  any  special  qualifications  to  be  laid  down  for 
eligibility  for  membership  of  the  Upper  House  P  " 

I  would  answer  this  question,  My  Lord,  by  saying  firstly  that 
the  minimum  age  should  be  30.  There  should  be  a  property  quali- 
fication, and  all  the  other  qualifications  that  we  find  for  the  member- 
ship of  the  Council  of  State.  I  would  add  one  further  qualification, 
and  that  is,  ex-Ministers,  ex-Members  of  the  Executive  Council, 
ex-Judges  of  the  High  Court  and  ex-Vice-Chancellor  of  the 
Universities.  This  is  lor  the  Upper  Chamber. 

Item  No.  (vii) :  — 

"  What  requirements,  if  any,  are  to  be  made  in  in  the 
matter  of  an  Oath  of  Allegiance  on  assumption  of  a  seat  in 
either  Chamber." 

I  would  accept,  My  Lord,  the  statement  on  this  point  made  by 
my  learned  friend,  Sir  Tej  Bahadur  Sapru,  and  also  the  statement 
made  by  my  learned  friend,  Sir  Muhammad  Shafi. 

Item  No.  (viii) :  — 

"  What  provision,  if  any,  shall  be  made  in  each  Chamber 
for  nominated  members,  and  for  what  purposes." 

As  regards  that,  I  would  accept  the  provision  made  in  the 
Report,  paragraph  34:  — 

"  That  the  Governor-General  should  be  empowered  to 
nominate  a  specified  number  of  persons,  not  exceeding,  say, 
10,  to  each  Chamber/1 
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As  regards  the  purposes  for  which  they  should  be  nominated,  it 
is  difficult  to  specify  them;  but  I  should  think  that  they  would 
include  the  experts  for  certain  legislation  and  Crown  representatives. 
I  would  give  them  as  full  powers  of  membership  as  the  other 
members — the  power  of  voting  and  the  power  of  expression  of 
opinion. 

These  are  the  submissions  that  I  have  to  make  on  the  various 
sub-heads. 

Mr.  Gavin  Jones:  My  Lord  Chancellor,  I  will  confine  my  re- 
marks to  the  questions  you  have  put  to  this  Committee  under  Head  2. 

With  regard  to  questions  (i)  and  (ii),  these  are  matters  that 
entirely  concern  the  Indian  States,  and  I  will  not  presume  to  offer 
them  advice.  All  that  we  British  Delegates  are  interested  in  is 
that  the  States  should  be  adequately  represented  in  the  Federation — 
that  they  should  be  represented  in  a  proportion  that  will  be  fair  to 
British  India;  ami  as  to  the  method  of  their  appointment  I  think 
we  must  leave  that  entirely  to  the  Indian  States.  I  think  that  we 
British  Delegates  will  make  a  mistake  if  we  offer  advice  on  these 
matters,  which  are  entirely  within  the  internal  economy  of  the 
States,  and  that  we  should  leave  such  matters  to  right  themselves 
afterwards. 

My  reasons  for  saying  this  are,  first,  that  we  cannot  generalise 
about  the  internal  economy  of  the  Indian  States,  becaxise,  they  aro 
extremely  varied.  Secondly,  I  am  not  at  all  certain  that  some  of 
the  Indian  States  are  not  advancing  politically  on  sounder  lines 
than  British  India  has  been.  Thirdly,  and  most  important,  we/ 
want  a  federation  of  all  India,  and  we  must  do  everything  we  can 
to  obtain  that  federation.  This  Committee  has  been  appointed  for 
that  purpose  by  the  Conference;  and  all  of  us  stereo  that  the  only 
eolution  of  the  problem  of  the  future  government  of  India  is  an 
all-India  Federation.  And  may  I  say  here  that  no  responsibility 
oan  be  transferred  to  any  government  that  is  not  representative  of 
all  India  and  of  all  interests  in  India.  The  groat  advantage  of 
this  Federal  Government  is  that  the  constituent  states,  both  British* 
India  and  Indian  States,  will  be  able  to  develop  themselves  on  the 
lines  most  suited  to  their  conditions;  and,  after  the  Federation  is 
formed,  we  will  not  be  able  to  interfere  with  the  internal  affairs 
of  other  States.  Here  we  have  got  to  imagine  that  we  are  re- 
presentatives of  states  endeavouring  to  come  together  for  the 
common  purpose  of  dealing  with  subjects  which  are  only  of  federal 
interest. 

Regarding  questions  (iii)  and  (iv) — the  method  of  appointment 
of  British  Indian  representatives  to  the  Upper  and  the  Lower 
Houses,  other  than  those  representing  special  interests — if  you  will' 
permit  me,  Sir,  I  will  deal  with  (iii)  and  (iv)  together.  I  am  still 
personally  of  the  opinion,  as  I  was  at  this  Committee  in  the  last 
Conference,  that  the  soundest  representation  really  m  the  representa- 
tion of  governments;  but  the  consensus  of  opinion  is  evidently  that 
the  method  of  appointment  to  the  Tipper  House  should  be  bv  indirect 
election  from  the  Legislatures  of  the  constituent  states.  Therefore 
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our  community  agree  to  that,  on  one  condition  which  I  will  men- 
tion in  a  minute.  As  regards  the  Lower  House,  we  are  of  opinion 
that  the  best  method  of  appointing  representatives  to  the  Central 
Legislature  is  by  indirect  election ;  but  it  is  evident  that  popular 
opinion  desires  that  the  representation  should  be  direct.  To  this 
we  agree,  provided,  as  I  have  said,  the  following  condition  is  ful- 
filled. We  think  that,  if  the  Upper  House  is  indirectly  elected 
and  the  Lower  House  directly  elected,  it  will  not  be  truly  repre- 
sentative of  the  federal  governments ;  and  it  is  most  important  that, 
if  this  form  of  election  to  the  Upper  and  Lower  Houses  is  adopted, 
it  should  be  truly  representative  of  the  federating  units,  and  that 
the  two  Houses  should  have  equal  power.  The  individual  rights  of 
the  federating  units  must  be  adequately  protected  in  the  interests 
of  all  the  states,  including  the  Indian  States  and  the  future  British 
Indian  States.  This  can  only  be  done,  in  our  opinion,  if  the  Upper 
House  has  the  same  control  as  the  Lower  House  over  all  matters, 
including  finance. 

In  regard,  Sir,  to  question  (v) — the  representation  of  special 
interests — we  are  strongly  of  opinion  that  the  special  interests  that 
are  now  represented  in  the  Legislature  should  also  be  represented 
in  the  future  Government  in  both  Houses  of  the  Legislature.  These 
will  include  Commerce,  Landholders,  Labour,  Depressed  Classes, 
Europeans,  Anglo-Indians  and  Indian  Christians.  As  regards  the 
representation  of  Europeans,  wo  maintain  that  we  should  have 
the  same  proportion  of  representation  as  we  now  have  in  the  Central 
Legislature. 

Chairman:  Would  you  kindly  help  me,  Mr.  Gavin  Jones,  as 
to  the  sort  of  method  by  which  you  think  the  Europeans  ought  to 
be  elected  or  selected  or  nominated,  whatever  the  word  may  be. 

Mr.  Gavin  Jcmes:  We  suggest  that  there  should  be  constituen- 
cies as  there  are  at  present,  and  that  they  should  elect  their  own 
representatives . 

I  would  like  to  touch  on  a  point  which  Mr.  A.  B.  lyengar  made, 
that  he  thought  that  Europeans  would  be  elected  in  a  general 
constituency.  Now,  we  are  quite  sure  that  we  would  stand  no 
chance,  speaking  generally,  of  being  elected  in  general  constituen- 
cies; and  this  is  confirmed  in  the  fteport  of  the  Indian  Central 
Committee  by  Indians  themselves  on  page  46  of  the  Report. 

As  regards  the  representation  of  Commerce,  we  are  of  opinion 
that  both  British  ana  Indian  Commerce  should  be  represented  by 
three  or  four  members  in  each  House.  I  mean  three  or  four 
members  for  Indian  Commerce  and  three  or  four  members  for 
European  Commerce. 

As  regards  question  (vi) — the  qualifications  of  the  Upper  House 
— we  think  that  the  present  qualifications  should  be  maintained, 
and  that  the  age  limit  should  not  be  reduced  below  30. 

Now,  Sir,  as  regards  question  (vii),  regarding  the  Oath  of 
Allegiance,  this  is  a  very  important  matter.  Sir  Tej  Bahadur 
Sapru  has  quoted  to  us  the  Irish  Free  State  Oath.  In  that  con- 
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nection  His  Highness  of  Bikauer  and  Sir  Akbar  Hydari  remarked 
that  their  subjects  could  not  take  any  Oath  which  in  any  way 
detracted  from  their  allegiance  to  the  Rulers  of  their  States.  Our 

S>sition  is  in  a  way  analogous  to  that  of  the  subjects  of  Their 
ighnesses;  we  cannot  possibly  take  any  Oath  which  will  conflict 
with  our  individual  allegiance  to  the  King-Emperor.  We  are  proud 
of  being  subjects  of  His  Majesty,  and  we  take  up  the  standpoint 
that  the  Oath  of  Allegiance  should  be  the  same  as  in  all  other 
Dominions  except  the  Free  State.  The  Irish  Free  State  was  formed 
under  abnormal  circumstances  and  really  was  a  matter  of  com- 
promise. We  consider  that  the  Irish  Free  State  Oath  is  objection- 
able, because  it  implies  loyalty  to  a  Constitution  above  loyalty  to 
the  Crown,  or  to  the  Sovereign  of  the  State  to  which  the  subject 
may  belong.  The  position  of  the  subjects  of  the  Indian  States  is 
slightly  different  from  our  position,  because  they  are  independent 
States  and  their  subjects  owe  allegiance  primarily  to  their  res- 
pective Rulers.  We  would  therefore  suggest  that  the  Oath  should 
take  the  following  form  :  — 

"  I  do  swear  that  I  shall  be  faithful  to  bear  true  Allegiance 
to  His  Majesty  King  George  V,  King  of  Great  Britain, 
Ireland,  and  the  British  Dominions  beyond  the  Seas, 
Emperor  of  India,  His  Heirs  and  Successors  according  to 
Law,  and  to — (and  here  insert  the  name  and  title  of  the 
Sovereign  of  whom  the  individual  is  the  subject) — His  Heirs 
and  Successors  according  to  Law.  So  help  me  God." 

Now,  Sir,  I  am  perfectly  sure  that  nearly  everyone  here  will  be 
satisfied  with  an  Oath  which  holds  goods  in  all  the  other  Dominions 
except  the  Irish  Free  State.  After  all,  the  King-Emperor  will  be 
the  Head  of  the  Federal  Constitution  as  much  as  he  is  the  Head  of 
other  Dominions:  and  when  you  swear  Allegiance  to  the  Kin^r- 
Emperor,  you  will  in  fact  be  swearing  Allegiance  to  the  Constitu- 
tion which  has  beon  appointed  by  the  King-Emperor.  We  want, 
Sir.  to  be  quite  clear  on  this  point,  so  that  there  will  be  no  confu- 
sion hereafter;  and  we  plead  with  our  British  Indian  fellow-subjects 
that  they  should  adopt  this  form  of  Oath. 

Regarding  question  (viii) — tlie  provision  of  nominated  members 
in  each  Chamber — at  the  last  meeting  of  this  Committee  in  the 
last  Conference  I  pointed  out  that  the  ten  members  suggested  in 
the  Report  were  totally  inadequate  because  of  the  enormous  interests 
and  obligations  which  the  Crown  has  to  bear.  I  would  suggest, 
therefore,  that  the  representation  should  not  be  reduced  below  at 
least  ten ;  and,  instead  of  fixing  it  at  the  number  of  ten — which  is 
inconvenient  because  we  do  not  exactly  know  yet  how  many  mem- 
bers there  are  going  to  be  in  the  Legislatures — I  would  put  it  that 
the  representation  of  the  Crown  should  be  10  per  cent,  in  the  "Upper 
House  and  6  per  cent,  in  tlie  Lower  House.  We  think  this  i^ 
inadequate;  but,  in  deference  to  our  other  British  Indian  Delegates, 
who  seem  to  fear  an  official  bloc,  we  will  not  press  for  more.  Thi<* 
Moc  will  not  necessarily  be  an  official  bloc.  The  Governor-General 
will  have  it  in  his  power  to  appoint  whomever  he  thinks  advisable ; 
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and  although  it  is  not  necessary  that  the  members  should  be  officials, 
certain  officials  representing  Crown  subjects  will  probably  be 
appointed.  Sir,  that  is  all  I  have  to  say  at  present  on  these 

cubjects. 

Chairman:  I  have  been  asked  to  tell  you  as  concisely  as  I  can 
what  is  the  view  taken  by  His  Highness  of  Dholpur  upon  these 
questions.  I  um  not  going  to  be  very  long;  but  I  have  had  the 
advantage  of  speaking  about  the  matter  with  Sir  P.  Pattani,  who 
has  told  me  roughly  what  the  idea  is ;  and  I  think  I  had  better  tell 
you  so  that  you  will  know  it.  YOU  will  quite  understand,  however, 
that,  in  the  first  place,  I  am  not  at  all  expressing  my  own  opinion, 
and,  in  the  second  place,  I  am  only  endeavouring  to  put  what  would 
have  been  put  very  much  better,  had  he  been  present,  by  His 
Highness  of  Uholpur.  He  will  be  here,  I  hope,  next  Monday; 
but  it  is  important  you  should  know  his  views  in  order  that,  if 
you  desire  to  make  any  remarks  upon  them,  you  should  have  the 
opportunity. 

The  position  is  this.  His  Highness  says  that,  just  as  there  are 
some  suojects  which  may  concern  British  India  itself — Central 
subjects — so  there  may  be,  and  probably  are,  some  subjects  which 
concern  all  the  States  centrally,  as  it  were — not  Federal  subjects, 
but  subjects  which  concern  the  States  centrallv  just  as  some  subjects 
concern  British  India  centrally.  He  then  asks  whether  it  would 
not  be  well — just  as  British  India  can  deal  with  its  own  Central 
subjects — so  tn ere  should  be  some  organisation  which  would  deal 
with  the  Central  subjects  which  concern  the  States ;  and  he  envisages 
that  a  very  useful  body  for  that  purpose  would  be  the  Chamber 
of  Princes — not  the  Chamber  of  Princes  necessarily  as  it  at  present 
exists,  but,  to  quote  his  exact  words,  "  a  Chamber  of  Princes 
substantially  enlarged  and  constitutionalised  as  a  confederated 
Indian  India."  That  Chamber  would  deal  with  the  class  of  subject, 
if  there  are  any,  which  is  Central  as  far  as  the  States  are  concerned, 
just  as  there  may  be  some  subjects  which  are  Central  as  far  as 
British  India  is  concerned.  Those  who  think  with  His  Highness — 
1  do  not  know  who  they  are ;  that  does  not  concern  me,  since  I  am 
endeavouring  only  to  put  this  view  as  clearly  as  I  can — think  that 
this  "  enlarged  and  const itutionalised  "  Chamber  of  Princes  can 
also  serve  another  purpose,  and  that  purpose  is  this.  It  might  be 
used  as  an  electoral  college  for  electing  the  members  to  represent  the 
States,  as  I  understand  it,  both  in  the  Tipper  House  and  in  the 
Lower  House  of  the  Federal  Parliament.  Sir  Prabbashankar  will 
correct  me  if  I  am  wrong;  I  am  doing  the  best  I  can  under  the 
circumstances. 

What  ha  says  with  regard  to  that  is  this — and  this  will  concern 
Your  Highnesses.  He  says  that  that  electoral  college  will  be  able 
to  elect,  nominate,  appoint,  select — whatever  word  vou  like  to  use 
for  the  moment — the  representatives  of  the  States  to  the  Federal 
House*  of  Parliament.  But  it  might  well  be  that  they  would 
always  have  to  elect- — I  am  only  giving  you  hypothetical  figures — 
two  or  three  members  from  Hyderabad  and  one  or  two,  or  two  or 


three,  or  three  or  four — wnatever  you  like  to  put — from  one  or  two 
of  the  other  bigger  States.  They*  would  not  be  quite  free  to  elect 
whom  they  like ;  the  bigger  States  would  be  entitled  to  h^ve  two  or 
three — or  whatever  it  may  be — representatives.  In  that  sort  of 
way,  he  says,  you  will  get  the  great  majority  of  the  States,  and 
.in  particular  all  the  smaller  States,  represented  upon  this  electoral 
college ;  and  in  that  sort  of  way  they  will  get  an  indirect  represen- 
tation by  being  able  to  appoint  their  people  to  t^ie  Federal  Houses 
of  Parliament. 

As  a  corollary  of  that  he  says  that,  if  that  is  the  proper  thing 
:to  do — if  that  is  the  desirable  thing  to  do — then  the  position  may  be 
regarded  in  this  way.  It  will  not  be  a  Federation,  we  will  say,  of 
British  India  on  the  one  side  plus,  on  the  other  side,  Hyderabad 
and  Bikaner  and  Kashmir  and  so  on —  forgive  me  for  not  mention- 
ing all  the  Indian  States — but  it  will  be  a  Federation  between 
British  India  on  the  one  side  and,  on  the  other  side,  a  Confederation 
•  of  States  electing  their  members  through  the  Chamber  of  Princes. 
He  says  that  is  a  sort  of  compromise  between  autocratic  representa- 
tion— forgive  ine  for  using  the  word — of  the  Ruler  of  the  State  and 
popular  election ;  it  is  a  sort  of  popular  election  by  the  Rulers  of 
many  States  and  not  an  autocratic  selection.  Then  he  says,  as  a 
corollary  to  this — and  this  is  an  important  thing  as  far  as  all  of 
you  are  concerned — that,  if  that  is  so,  ought  not  it  to  be  66/50P 
.You  know  what  that  means  ! 

I  think,  Sir  Prabhashankar,  I  have  put  it  more  or  less  accurately. 
His  Highness  of  Dholpur  wijl  be  here  on  Monday,  and  then  will 
be  the  time  to  ask  him  questions.  But  I  thought  it  would  be  wise 
that  I  should  tell  you  this  at  once  so  that,  if  you  want  to  make  any 
comments,  you  can  do  so. 

Sir  Tej  Bahadur  Sapru  :  I  do  not  want  to  cross-examine  you,  My 
Lord,  but  I  do  want  to  suggest  two  questions,  in  order  that  I  may  get 
an  answer  to  them  at  some  stage  or  other  either  from  Sir  P.  Pattani 
or  from  His  Highness  of  Dholpur.  My  first  question  is  this  :  "\Vhen 
the  authors  of  this  scheme  talk  of  Central  subjects  affecting  all 
the  Indian  States,  do  they  contemplate  a  Chamber  of  Princes  to 
legislate  for  all  the  States  in  regard  to  those  Central  subjects? 
That  is  the  first  question.  As  part  of  that  question  I  should  like 
to  ask :  How  do  they  reconcile  their  idea  of  sovereignty  with  this 
proposal,  which  will  impose  upon  them  the  sovereignty  of  the 
Chamber  of  Princes?  Mv  next  question  is  :  Is  it  contended  really 
by  the  authors  of  this  idea  that  the  Princes,  who  will  constitute 
the  members  of  the  Chamber  of  Princes,  will  be  the  electors ;  and 
may  we  reasonably  expect  (using  the  word  which  was  used  by  Your 
Lordship)  that  the  autocratic  Princes  will  be  able  tp  select  demo- 
cratic representatives  for  the  Lower  House? 

Mr.  lijengar :  Your  Jx>rdah}p  used  the  wor$s : 

"  A  chamber  of  jPrinqes  substantially  enlarged  and  consti- 
tutionalised  as  a  confederated  Indian  India/' 

Can  we  get  any  light  to-day  or  later  on  the  word  "  Constitution- 
-.alised  "?    Your  Lordship  also  referred  to  popular  election  by  the 
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Rulers.     That  is  a  matter  upon  which  I  would  desire  to  have  very; 
much  more  light.     What  is  popular  election  by  the  Rulers? 

Sir  Muhammad  Shaft:  Does  the  scheme  contemplate  that 
representatives  of  individual  States  will  be  elected  by  this  Chamber 
of  Princes  collectively? 

Dr.  Shafa'at  Ahmad  Khan:  I  have  no  desire  at  this  stage  to 
make  any  comments  upon  the  proposals  which  His  Highness  The 
Maharaja  of  Dholpur  is  going  to  raise.  I  think  that  it  would  be 
best  if  we  did  not  decide  finally  on  the  important  issues  in  Item  (i) 
until  we  have  heard  the  Maharaja  of  Dholpur.  My  first  impression 
is  that  the  scheme  will  not  work,  but  I  canoot  go  beyond  that.  I 
hope  that,  if  the  proposal  is  made,  we  will  be  allowed  to  express 
our  views  on  some  of  the  points  mentioned  by  you,  Lord  Chancellor. 

I  come  HOW  to  the  question  before  us,  Head  2.     With  regard 
to  Head  2,  Item  (i),  it  is  difficult  for  me  at  this  stage  to  formulate 
or  to  express  finally  views  with  regard  to  the  method  of  representa- 
tion by  groups  of  States;  but,  so  far  as  (i)  (a)  is  concerned,  I  am 
definite  that  it  should- be  by  election.     I  believe  that  the  members 
of  the  future  Federal  Legislature  should  all  be  elected  to  the  Lower 
Chamber,  and  I  feel  that  the  work  of  the  Lower  House  will  bo 
very  seriously  affected  if  some  of  the  members  are  nominated  by 
the  Princes.     I  admit  the  great  work  which  the  Princes  have  done 
for  our  country,  and  I  take  this  opportunity  of  paying  my  tribute 
to  His  Highness  The  Maharaja  of  Bikaner  and  the  Chancellor  of 
the  Chamber  of  Princes,  for  the  great  and  unexampled  policy  whirh 
they  adopted  last  year  of  agreeing  to  join  the  Federation ;  but  I  am 
not  convinced  that  our  Federal  Legislature  will  really  work  satis- 
factorily if  we  have  in  either  House  a  body  consisting  of  nominated 
members  from  the  States  on  one  side,  and  elected  members  on  the 
other.     It  will  have  a  very  serious  effect  upon  the  working  of  our 
Parliamentary  machinery.     At  the  present  time,  nominated  mem- 
bers are  appointed  for  various  considerations.     There  are,  of  course, 
good  members,   and   there  are  incompetent  members;   but  I  may 
say  that  generally  the  members  nominated  by  the  Government  have 
done  exceedingly  good  work.     Some  of  them  have  been   men   of 
great  eminence,  of  merit,  of  service,  and  of  experience.     If  members 
are  nominated  in  the  future,  not  by  the  Government,  but  bv  the 
Princes,  in  the  first  place  there  is  no  guarantee  that  the  standard 
which  has  been  hitherto  maintained  will  be  kept  up.     In  the  second 
place,  it  will  have  a  very  serious  effect  upon  the  development  of 
party   government   in    future   India,    because   there   is   a   tinitv  of 
policy  and  a  uniformity  of  programme  so  far  as  British  India  is 
concerned ;  but  if  we  have,  say,  one-fourth  of  members  of  our  future 
Legislature  coming  from  all  the  four  corners  of  India  (some  from 
Kashmir,  and  others  from  Manipur),  it  will  have  a  very  serious 
effect  upon  our  party  system,  because  the  policy  that  they  would 
pursue  would  be  dictated  to  them  by  the  Princes  from  headquarters, 
and  the  policy  may,  therefore,  be  so  thoroughly  inconsistent  as  to 
be  entirely  destructive.     Consequently,  I  think  that  it  will  have  a 
very  serious  effect  upon  the  development  of  party  government  in 
the  Lower  Chamber.     There  will  be  a  lack  of  confidence  in  the 
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party  system  as  a  whole,  and  ultimately  there  will  be,  I  fear, 
Ministerial  instability.  You  will  never  be  sure  upon  any  point 
what  policy  the  members  from  the  States  are  going  to  adopt. 

Then,  My  Lord,  it  is  said  by  the  Indian  States  that  the  question 
of  election  or  nomination  is  entirely  one  for  the  States  themselves. 
I  made  it  perfectly  clear  in  my  last  speech  that,  so  far  as  the 
internal  autonomy  of  the  Princes  is  concerned,  I  am  and  have  been 
a  great  champion  of  the  policy  of  non-interference  in  their  domestic 
affairs.  I  regard  the  sovereignty  of  the  Indian  States,  as  regulated 
by  the  Treaties,  as  inviolate ;  out  my  contention  is  that,  when  the  re- 
presentatives of  these  States  come  into  either  the  Lower  Chamber  or 
the  Upper  Chamber,  it  will  not  then  be  a  concern  merely  of  these 
States.  When  they  come  into  the  Legislature,  our  Legislature  is 
profoundly  affected  by  the  entry  of  a  very  large  bloc  into  the 
Lower  House.  Its  entire  outlook,  policy  and  procedure  arc  changed 
by  the  existence  of  heterogeneous  individuals.  Therefore,  it  's  not 
merely  the  concern  of  these  States,  but  it  is  also  the  concern  of  the 
members  of  the  Legislature  from  British  India. 

For  these  reasons,  Lord  Chancellor,  I  thiuk  that,  BO  far  as  this 
point  is  concerned,  the  principle  of  election  for  the  appointment 
of  representatives  from  the  States  will  have  to  be  maintained.  T 
leave  it  to  the  States  to  decide  whether  election  should  bo  dite<H 
or  indirect. 

With  regard  to  the  franchise,  I  am  perlVHly  willing  to  leave  the 
details  of  the  franchise  to  be  arranged  by  each  State  as  it  likes. 
This  is  done  in  all  federal  constitutions,  and  the  States  may  suggest 
any  franchise  they  may  deem  necessary,  suitable  or  convenient  for 
their  purpose. 

With  regard  to  the  Upper  House,  1  think  the  Governments  of 
the  States  should  have  the  right  to  nominate  representatives.  I 
feel  that  this  method  is  likely  to  produce  a  more  efficient  House 
even  than  the  House  we  have  got  now.  The  Council  of  State 
existing  at  the  present  time  has  not,  I  am  sorry  to  say,  realised  our 
expectations.  T  look  forward  to  an  Upper  Chamber  which  will 
perform  the  functions  which  used  to  be  performed  BO  efficiently 
and  thoroughly  by  the  Ilundesrat  of  the  old  German  Empire;  and, 
from  this  point  of  view,  I  can  quite  imagine  the  representatives 
from  the  various  States  in  the  Upper  Chamber  doing  the  work  in 
that  Chamber  with  a  thoroughness,  a  skill  and  an  efficiency  that 
may  make  it  a  very  efficient  and  workable  body. 

With  regard  to  the  question  of  the  selection  of  representatives 
of  groups  of  States,  on  this  point  I  have  nothing  to  say.  I  think 
that  is  a  matter  which  must  be  left  entirely  to  the  States  themselves. 
The  States  will  have  to  be  grouped,  and  it  will  be  for  the  States 
themselves  to  suggest  the  methods  and  the  principles  on  which  they 
should  be  grouped  and  the  number  of  votes  which  should  be  allotted 
to  each  State  or  group  of  States. 

I  come  then  to  (iii).  With  regard  to  (iii),  I  am  of  the  opinion 
that  the  British  Indian  repreBentatives  in  the  Upper  Chamber 
should  be  indirectly  elected  by  the  Provincial  Legislatures.  I  will 
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not  adduce  arguments  in  favour  of  this  proposal,  because  so  many 
arguments  were  adduced  yesterday;  but  I  will  only  say  this,  that 
about  three  years  ago  the  members  of  the  Simon  Commission  in  the- 
United  Provinces,  of  which  I  happened  to  be  a  member,  considered 
this  question  in  all  its  aspects,  and  they  came  to  the  conclusion, 
that,  with  a  view  to  the  co-ordination  of  the  work  of  the  Provinces 
with  that  of  the  Centre,  it  was  necessary  that  there  should  be 
election  by  the  Provincial  Legislatures  to  the  Central  Legislature. 
I  should  like  to  add,  however,  that  my  support  of  indirect  election- 
is  subject  to  two  conditions — the  conditions  mentioned  by  the 
Government  of  India  in  paragraph  145  of  their  Despatch.  With 
your  permission  I  will  read  out  a  passage  from  paragraph  145 : 

"  The  present  method  of  returning  members  of  the  Council 
of  State  oy  direct  election  has  been  successful  in  composing 
the  upper  house  on  suitable  lines.  Our  own  preference  would 
be  for  maintaining  the  present  system ;  but  we  recognize 
that,  if  the  Assembly  were  to  continue  to  be  constituted  on 
the  basis  of  direct  election,  there  mi^ht  be  some  advantage 
in  taking  occasion  through  the  Council  of  State  of  familiariz- 
ing men's  minds  with  the  federal  idea  and  the  system  of 
indirect  election  proposed  by  the  Commission.  We  would, 
however,  make  our  acceptance  of  a  change  in  the  existing 
method  of  election  conditional  upon  two  objects  being 
attained.  We  should  wish  to  be  satisfied  that  the  change 
involved  no  prejudice  to  the  rights  of  minorities.  Our 
second  proviso  would  l>e  that  the  change  commended  itself 
to  public  opinion.  Subject  to  these  two  considerations,  we 
should  be  prepared  to  accept  the  proposals  of  the  Statutory 
Commission/' 

While   F  am  on  this  subject  T  should  just  like  to  point  out  one  or 
two  difficulties  which  might  be  experienced  by  the  small  communi- 
ties, and  which  might  necessitate  a  slight  modification  of  the  pro- 
Eosal  I  have  just  supported.     In  the  case  of  the  Indian  Christiana, 
r>r  instance,  who  are  scattered  throughout  the  length  and  breadth 
of  Tndia — though  the  majority  of  them   are   concentrated   in  the 
Madras  Presidency — it  might  be  very  difficult  to  get  any  Indian 
Christians  returned  indirectly  by  a  Provincial  Legislature;  and  in 
these  cases  some  provision  should  be  made  whereby  their  represen- 
tation would  be  secured.     The  normal  procedure  which  has  been 
adopted  has  been  that  existing  organisations  of  the  various  com- 
munities concerned  have  proposed  a  list  of  three  or  four  names 
for    membership     of    the    Legislature;     the     names     have     been 
submitted  to  the  Governor,  and  he  has  selected  one  of  them.     I  do 
not  know   if  tUe  community  would  like   to  maintain   the  present 
system :    I  only  wish  to  draw  your  attention  to  the  necessity  of 
making  some  provision  for  the  representation  of  very  small  com- 
munities who  really  may  not  be  able  to  get  in  through  the  single 
transferable  vote. 

I  now  come  to  (iv).     With  regard  to  (iv)>  I  am  of  the  opinion 
that  the  members  of  the  Lower  Chamber  of  the  Federal  'Assembler 
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should  be  directly  elected  by  territorial  constituencies.  I  believe 
that  this  is  the  most  practical,  and,  I  should  say,  the  most  popular, 
system.  If  we  suggest  any  other  plan  at  this  stage  it  will  be  un- 
acceptable to  the  people  of  India.  Direct  election  is,  to  my  mind, 
the  best  method.  I  should,  however,  like  to  draw  your  attention 
to  the  proposal  which  was  made  in  the  Franchise  sub-Committee  of 
the  Round  Table  Conference,  and  which  has  been  referred  to  the 
Expert  Franchise  Committee  for  their  consideration.  May  I  just 
read  out  this  paragraph,  which  is  paragraph  4  on  page  57  P  This 
is  what  they  say  on  that  page :  — 

"  We  recommend  that,  in  addition  to  providing  for  this 
increase,  the  Commission  should  consider  the  introduction  of 
a  scheme  by  which  all  adults  not  entitled  to  a  direct  vote 
would  be  grouped  together  in  primary  groups  of  about  20  or 
in  some  other  suitable  manner,  for  the  election  of  one  re- 
presentative member  from  each  group,  who  would  be  entitled 
to  vote  in  the  Provincial  elections  either  in  the  same  consti- 
tuencies as  the  directly  qualified  voters  or  in  separate 
constituencies  to  be  formed  for  them/' 

I  do  not  commit  myself  to  the  proposal,  but  I  think  it  is  well 
worthy  of  consideration  by  the  Expert  Franchise  Committee.  This 
proposal  was  made  by  Lord  Zetland  in  the  Franchise  sub-Committee 
of  the  Conference.  T  did  not  support  it  then,  because  I  was  not 
sure  it  would  work.  I  think,  however,  that  in  some*  rases—  in  the 
case  of  the  Assembly,  for  instance-  it  might  be  convenient  it* 
enquiries  were  made  as  to  whether  it  is  practicable  and  whether 
we  can  apply  it  to  the  complex  conditions  of  India. 

Here  again,  so  far  as  these  very  small  minorities  are  concerned, 
I  think  it  might  be  very  difficult  to  get  them  dirertly  elected  by 
territorial  constituencies.  In  my  own  Province  there  are  only 
about  three  lakhs  of  Indian  Christians;  in  the  Punjab  there  are 
about  three  lakhs;  only  in  Madras  do  you  find  a  large  number. 
It  would  l>e  quite  impossible  for  any  person  belonging  to  that  com- 
munity, who  wished  to  stand  for  the  Assemblv  in  his  constituency, 
to  organise  an  election  in  three  or  four  Provinces.  The  expense 
would  be  prohibitive,  and  the  effort  to  succeed  would  be  hampered 
by  lack  of  party  organisation  and  by  other  reasons. 

I  would  certainly  have  liked  the  constituencies  for  the  Assembly 
to  be  much  smaller.  I  have  had  experience  of  two  elections  for 
the  local  council,  and  I  have  also  been  instrumental  in  helping  in 
organising  a  few  elections  in  various  other  districts;  and  I  can  say 
that  it  is  very  difficult  indeed,  with  the  constituencies  as  they 
exist  now,  for  a  member  to  keep  in  touch  with  his  constituents. 
There  have  been  and  there  are  a  very  large  number  of  members  who 
do  manage  to  keep  in  touch,  and  who  periodically  visit  their  consti- 
tuents. I  know  members  of  my  own  party  who  have  done  that  in  the 
past — who  visit  the  villages  and  talk  to  the  villagers,  and  who 
manage  to  keep  completely  in  touch  with  their  constituents.  But  if 
a  constituency  is  spread  over  four  Districts,  as  there  are  cases,  or 
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over  one  whole  Division  or  two  Divisions — as  in  one  constituency 
I  know,  which  extends  over  a  very  wide  area — it  is  very  difficult 
indeed  to  make  a  representative  system  really  efficient.  But  I  am 
afraid  there  is  no  other  method  tnat  I  can  think  of.  An  electoral 
college  consisting  of  members  of  the  local  bodies  will  not  work. 
For  a  few  years  I  was  chairman  of  an  association  in  my  own 
Province  which  included  representatives  of  municipal  boards  and 
district  boards.  I  tried  to  keep  in  touch  with  the  members  of 
various  bodies  in  each  district.  I  know  how  difficult  it  is  for 
members  of  local  bodies  to  take  an  interest  in  provincial  politics  or 
national  politics,  and  I  feel  that  the  very  principle  of  encouraging 
local  bodies  in  this  is  fund  amen  tally  wrong. 

Chairman :  If  you  would  just  help  me,  I  do  not  quite  follow 
from  your  last  four  or  five  sentences  why  you  say  it  would  not 
work.  I  can  understand  difficulties  of  organisation;  I  can  under- 
stand difficulties  of  expense ;  but  are  you  putting  it  upon  the 
ground  that  the  local  people  take  no  interest  in  politics? 

Dr.  Shafa'at  Ahmad  7\lmn:  I  should  not  have  said  it  would 
not  work.  I  should  have  said  it  would  not  really  be  useful, 
because  the  members  of  these  bodies,  in  the  first  place,  do  not  take 
a  very  keen  interest  in  provincial  politics.  In  the  second  place, 
they  will  really  be  neglecting  their  own  work  if  they  occupy  them- 
selves with  functions  with  which  as  members  of  those  bodies  they 
are  not  concerned.  The  proper  sphere  of  work  for  a  local  body  is 
local  affairs — management  of  the  local  aiYairs,  sanitation,  public 
health,  lighting,  and  so  on;  but  if  a  local  body  is  also  given  the 
power  to  help  in  the  election,  or  given  the  power  of  influencing 
elections,  to  the  Provincial  or  Central  Legislatures,  then  in  that 
case  I  am  afraid  the  primary  duty  imposed  upon  them  will  be 
neglected,  and  the  local  bodies  will  be  involved  in  inextricable 
confusion — confusion  of  aims,  confusion  of  policy,  confusion  of 
method.  For  these  reasons  I  do  not  think  local  bodies  should 
be  brought  into  the  arena  either  of  provincial  politics  or  of  nation- 
al politics.  They  should  be  kept  strictly  confined  to  the  work 
committed  to  their  charge ;  so  that  the  only  method  which  I  can 
think  of  at  the  present  stage  is  direct  election  by  territorial  consti- 
tuencies. But  the  proposal  of  Lord  Zetland  is  certainly  worth 
consideration.  This  is  all  I  can  say  about  that  at  the  present 
time. 

Now,   Sir,   I  come  to  No.    (v).     As  regards  No.    (v)   I   agree 

fenernlly  with  what  was  said  so  lucidly  and  ably  by  Sir  Tej  Baha- 
ur  Sapru.     I  am  very  glad  indeed  that  he  has  made  it  perfectly 
clear  that  he  would  like  these  interests  to  be  safeguarded;  but  I 
think  he  left  out  landlords. 

Sir  Tej  Bahadur  Sapru:  I  am  not  opposed  to  it;  on  the  con- 
trary, I  would  support  that. 

Dr.  Shafa'at  Ahmad  Khan:  Lord  Chancellor,  the  tenancy 
problem  in  my  Province  is  very  acute  at  the  present  time;  it  has 
been  acute  'during  the  last  ten. years.  We  had  one  very  compre- 
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hensive  and  very  important  Bill  passed  into  law  in  1921,  the  Oudh 
Tenancy  Act.  "Then  five  years  afterwards,  in  1926,  the  local 
Council  passed  another  fay-reaching  Act  dealing  with  the  relations 
between  landlord  and  tenant.  During  the  last  two  years  the  posi- 
tion in  Oudh  has  become  very  serious  indeed,  extremely  serious. 
I  do  not  wish  to  say  anything  here  about  the  necessity  for  the 
maintenance  of  good  relations  between  the  two  classes;  nor  do  I 
wish  to  go  into  details  of  various  measures.  All  I  would  like  to 
impress  upon  the  members  of  this  honourable  body  is  that,  in  niy 
humble  opinion,  some  provision  should  be  made  for  the  adequate 
representation  of  the  landlords  in  the  Federal  Legislature. 

J/r.   Joshi:  And   tenants  also. 

Dr.  Shafa'at  Ahmad  Khan:  I  will  come  to  that. 

Chairman:   "  Landords  "  you  said. 

Dr.  Shafa'at  Ahmad  Khan:  Landlords,  both  in  the  Lower  and 
in  the  Upper  House.  I  feel  that  the  landlords,  if  they  are  not 
protected,  will  not  be  able  to  safeguard  their  interests.  In  1919, 
1921  and  1922,  when  the  new  Governments  in  Europe  came  into 
power,  the  first  thing  they  did  was  to  start  almost  revolutionary 
agrarian  measures  for  the  purpose  of  expropriating  landlords  of 
foreign  extraction.  I  think  in  Poland,  Latvia,  Esthonia  and 
Czechoslovakia,  agrarian  measures,  which  were  almost  revolution- 
ary measures,  were  passed  with  a  view  to  taking  the  property  of 
one  class  and  giving  it  to  another  class.  I  do  not  contemplate 
that  this  will  be  done  in  India.  The  relations  between  landlords 
and  tenants  in  my  Province  are  excellent. 

Chairjnan :  Are  you  speaking  of  the  United  Provinces? 

Dr.  Shaja'at  Ahmad  Khan:  I  am  speaking  of  Agra,  not  Oudli. 
We  consist  of  two  provinces  Agra  and  Oudh.  In  the  other  part 
of  my  Province,  Oudh,  the  relations  are  not  so  good  and  I  can 
quite  imagine  there  might  be  a  possibility  of  a  seriouw  trouble  in 
future.  In  order,  therefore,  to  provide  against  the  possibility  of 
their  being  completely  ignored,  I  do  hope  that  some  representation 
will  be  given  to  the  landlords  in  both  Houses. 

Sir  Tej  Bahadur  Sapru :  May  I  point  out  that  we  are  consider- 
ing here  the  question  of  the  Federal  Legislature  and  not  the  Pro- 
vincial. 

Dr.  Shafa'at  Ahmad  Khan:  I  am  speaking  of  the  Central 
Legislature  and  not  the  Provincial. 

Sir  Tej  Bahadur  Sapru:  The  law  relating  to  the  relations 
between  landlords  and  tenants  has  nothing  to  Jo  with  the  Central 
Legislature;  it  is  a  Provincial  matter. 

Dr.  Shafa'at  Ahmad  Khan :  I  should  like  to  remind  Sir  Tej 
Bahadur  Sapru  that  I  mentioned  I  was  only  giving  an  example 
and  illustrating  the  necessity  for  the  representation  of  a  class 
which  I  think  deserves  the  support  of  every  impartial  person. 
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Then,  Sir,  as  regards  the  other  interests,  I  am  in  favour  of  the 
maintenance  of  the  privileges  enjoyed  by  the  various  interests  at 
the  present  time.  The  Europeans  must  continue  to  possess  and 
enjoy  the  rights  which  they  have  at  present.  They  have  got  a 
certain  quantum  of  representation ;  T  should  not  like  to  reduce  that 
quantum.  As  regards  Labour,  I  think  Labour  ought  to  be  re- 
presented also;  and  generally  I  agree  with  what  Sir  Muhammad 
Shafi  and  Sir  Tej  Bahadur  Sapru  have  said  about  the  represent- 
ation of  special  interests.  I  should  like  these  interests  to  be 
represented  in  both  the  Houses — the  Upper  Chamber  as  well  as 
the  Lower  Chamber. 

As  regards  (vi),  I  think  the  rules  which  are  now  observed  with 
regard  to  the  qualifications  for  membership  of  the  Upper  House 
may,  with  certain  modifications,  be  maintained.  There  ought  not 
to  be  any  radical  change  in  those  rules.  For  the  Council  of  State 
we  have  got  certain  rules  framed  by  the  Central  Government. 

Chairman :  Under   the   Act,    yes. 

Dr.  Shafa'at  Ahmad  Khan:  Those  rules  should,  in  my  opinion, 
be  maintained  with  slight  modifications.  We  must  impose  the 
condition  of  residence;  a  person  must  be  resident  in  the  Province 
which  he  is  goin^  to  represent.  Besides  this,  he  must  possess  other 
qualifications,  either  property  or  academic  qualifications,  or  the 
qualification  obtained  by  holding  certain  offices.  At  present,  if 
a  person  is  vice-president  of  a  local  body  or  a  Fellow  of  a  Univer- 
sity he  is  an  elector  for  the  Council  of  State,  and  besides  that 
there  are  other  offices  enumerated  in  the  rules. 

With  regard  to  disqualification,  I  think  the  sections  of  tke  two 
constitutions  cited  by  Sir  Sultan  Ahmed  may  be  adopted  with 
the  necessary  modifications.  So  far  as  the  question  of  moral 
turpitude,  which  was  referred  to  yesterday,  is  concerned,  I  think 
any  person  who  is  convicted  of  a  crime  involving  moral  turpitude 
should  not  be  eligible  for  the  membership  of  the  Upper  House. 
This  question  cropped  up  in  our  local  Council  for  several  years, 
and  there  were  various  resolutions  on  the  subject.  I  think  the 
sense  of  the  members  there  was  in  the  direction  I  have  indicated. 

Mr.  lyenyar:  That  is  uot  the  case  so  far  as  the  Assembly  is 
concerned. 

Dr.  Shafa'at  Ahmad  Khan  :  I  am  not  speaking  of  the  Assem- 
bly—I  have  never  been  there.  I  am  speaJking  of  the  Provincial 
Legislature ;  and  there  there  seemed  to  be  agreement  that  persons 
convicted  of  crime  involving  moral  turpitude  should  not  be  eligible. 

Mr.  lyengar:  The  Assembly,  Lord  Chancellor,  passed  by  a 
very  large  majority  a  resolution  against  imposing  any  political 
disqualifications  either  on  the  ground  of  political  offences  or  on 
that  of  moral  turpitude. 

Dr.  Shafa'at  Ahmad  Khan:  As  regards  (vii),  I  feel  that  this 
is  a  question  which  should  be  settled  in  consultation  with  the 
States.  I  do  not  wish  to  say  anything  on  this;  but  what  I  feel 
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i«  that  the  question  of  allegiance  to  our  King-Emperor  is  quite 
Consistent  with  allegiance  to  the  Ruler  of  the  Indian  State.  There 
is  absolutely  no  conflict  of  loyalty ;  and  I  may  add  that,  so  far  as 
ihe  States  are  concerned,  every  State  which  comes  into  the  Fede- 
ration will  retain  its  sovereignty,  and  we  shall  have  practically 
ihe  same  principle  applied  us  is  applied  in  other  constitutions. 
Let  me  quote  here  one  brief  sentence  from  Lord  Bryee's 
"American  Common  wealth. "  This  is  what  he  says:  — 

"  A  State  commands  the  allegiance  of  its  citizens  and 
may  punish  them  for  treason  against  it.  The  authority  of  a 
State  is  an  inherent  and  not  a  delegated  authority. 

The  Indian  States,  therefore,  retain  all  their  powers  with  the  ex- 
ception of  those  powers  which  are  specifically  given  to  the  Federal 
Government;  and  the  question  of  any  conflict  does  not  therefore 
arise. 

With  regard  to  No.  (viii),  I  agree  with  the  recommendation  of 
the  Federal  Structure  sub-Committee  that  we  in  ay  have  ten  mem- 
bers, and  not  more  than  ten,  in  both  the  Upper  and  the  Lower 
Houses;  but,  in  some  cases,  I  think  that  provision  should  be  made 
for  the  nomination  of  experts  to  both  the  Houses  if  and  when 
necessity  arises.  A  provision  like  this  is  to  be  found  in  other 
constitutions,  especially  new  constitutions ;  and  I  think  that  it 
would  be  very  useful  if,  besides  these  ten,  we  have  one  or  two 
men  (I  hope  not  more  than  two  or  three)  in  the  Lower  Chamber 
as  well  as  in  the  Upper  Chamber.  This  has  been  done  very 
successfully  in  the  Provincial  Legislatures.  When  questions  of  a 
very  serious,  complex,  or  technical  nature  have  amen  in  my  own 
Province,  we  have  had  experts  nominated.  I  think  that,  without 
that  help,  we  would  not  have  been  able  to  pass  a  really  satisfac- 
tory and  suitable  law  both  aa  regards  tenants  and  Universities. 

Lord  Peel :  I  do  not  want  to  detain  the  Committee  very  long. 
I  do  not  intend  at  this  moment  to  deal  with  all  these  very  varied 
subjects  that  have  been  so  comprehensively  discussed  yesterday 
and  to-day,  although  I  have  listened  with  very  great  interest  to 
the  speches  that  we  have  just  heard  from  Dr.  Slmfa'at  Ahmad 
Khan,  Mr.  Gavin  Tones,  and  Sir  Sultan  Ahmed.  Tf  T  do  not  dis- 
cuss the  points  that  they  have  raised,  they  will  understand  that 
it  is  merely  because,  at  the  present  moment,  I  wish  to  confine 
myself  to  one  important  point.  All  these  other  matters  that  they 
have  raised  are  in  course  of  discussion,  and  are  perhaps  not  ripe 
for  settlement.  I  wish  only  to  say  a  few  words  upon  this  question 
of  direct  or  indirect  election,  because  I  hope  that  I  shall  be  able 
to  make  a  contribution  to  the  shaping  of  opinion  upon  this  subject 
before  final  decisions  are  taken,  and  because,  if  I  may  say  so,  I 
think  that  the  case  for  indirect  election  of  the  Lower  House  of  the 
Assembly  has  rather  gone  by  default. 

I  am  quite  conscious  that  I  have  a  great  weight  of  opinion 
against  me.  I  have  my  colleagues  feir  Tej  Bahadur  Sapru  and 
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Sir  Muhammad  Shafi.  I  notice  with  great  interest  that  these  two 
distinguished  leaders  of  the  two  great  communities  are  apparently, 
upon  this  subject,  entirely  united.  I  very  much  appreciate  that 
sense  of  unity.  I  have  also  Mr.  lyengar  against  me ;  and  I  think 
that  it  was  Sir  Sultan  Ahmed  who,  after  regretfully  considering 
the  matter,  came  to  the  conclusion  that,  for  the  Lower  House  of 
the  Assembly,  direct  election  is  necessary.  I  think  that  that  con- 
clusion was  also  reached  by  Mr.  Gavin  Jones. 

I  am  aware  that  on  two  broad  principles  those  gentlemen  have 
supported  direct  election.  The  first  is  that  there  is  no  precedent 
in  federal  systems  for  anything  but  direct  election  to  the  Lower 
Chamber.  I  am  not  very  much  impressed,  if  I  may  say  so,  by  the 
mere  question  of  precedent  upon  this  subject — althotigh,  of  course, 
I  naturally  bow  to  it  in  many  respects — because  it  is  generally 
admitted  that  this  whole  question  of  a  federal  scheme  for  India 
has  to  fare  problems  which  are  entirely  unique.  Therefore,  is  it 
really  wise  to  draw  precedents  from  other  constitutions,  when  the 
whole  matter  is  admitted  to  b«  entirely  different?  Secondly,  if 
I  may  say  so,  1  have  never  been  one  of  those  who  are  very  anxious 
that,  in  shaping  its  constitution,  India  should  necessarily  follow 
Western  precedents.  Of  course  there  is  a  great  deal  to  be  said  for 
Western  precedents,  but  I  think  that  in  many  ways  India  should 
not  be  in  the  least  afraid  of  striking  out  a  new  and  original  path 
if  it  is  necessary  to  do  so. 

The  second  broad  statement  that  has  been  made  ivs  that  public 
opinion  has  been  rather  concentrated  on  the  point  of  direct  elec- 
tion for  the  Assembly.  Of  course,  like  other  people,  I  have  to 
accept  the  weight  and  influence  of  public  opinion.  I  do  not  say 
that  I  necessarily  always  think  that  it  is  right;  but  the  public 
opinion  that  has  been  referred  to  is  really — is  it  not? — very  largely 
the  public  opinion  that  has  been  directed  to  the  old  question  of  a 
British  Indian  representation  and  a  British  Indian  assembly.  Am 
I  not  right  in  saying  that  it  is  a  little  doubtful  whether  this  force 
of  public  opinion  has  really  weighed  up  and  seized  all  the  differ- 
ences that  are  made  in  the  shaping  of  the  new  constitution  by  the 
fact  that  we  are  moving  on  to  this  federal  basis  rather  than  on 
to  the  old  unitary  system?  I  submit — and  this  is  my  first  point 
— that  public  opinion  is  very  often  behind  the  times.  The  leaders 
of  public  opinion,  after  all,  can  do  a  good  deal  to  shape  it,  and 
to  show  that  it  is  not  necessarily  consistent  with  the  new  state 
of  affairs  that  has  arisen.  Moreover,  I  3o  not  think  that  we  are 
exempted,  simply  by  the  mere  statement  of  public  opinion  running 
strongly  in  one  direction,  from  examining  the  grounds  and  the 
reasons  upon  which  it  is  founded.  We  are  to  some  extent  a  collec- 
tion of  experts.  Of  course,  I  do  not  call  myself  an  expert;  but 
there  are  many  experts  sitting  roun'd  this  table  who  are  very 
capable  of  judging  whether  this  new  system  fits  into  the  general 
consideration  of  a  federal  system  and  a  federal  scheme,  which  in 
itself  is  a  very  complicated  and  Bifficult  matter.  Therefore,  I 
should  like  to  state  one  or  two  reasons  which  seem  to  me  to  favour 
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the  indirect  system,  arising  as  it  were,  out  of  the  very  body  and 
nature  of  the  constitution  itself. 

First  of  all,  I  think  that  one  wants  to  get  entirely  out  of  one's 
head,  and  to  free  one's  mind  from,  all  the  presuppositions,  pre- 
judices, and  tendencies,  which  naturally  hang  about  the  mind 
when  one  is  thinking  of  a  unitary  constitution.  Let  us  look  at 
this  matter  solely  from  the  point  of  view  of  the  federal  constitu- 
tion and  the  necessary  implications  that  follow  from  that.  I 
would  first  of  all  say  that  clearly,  in  a  federal  constitution,  you 
want  to  have  (and  I  am  looking  at  it  purely  from  the  point  of 
view  of  the  good  working  of  a  constitution)  harmony  between  the 
two  Chambers  of  the  central  body.  You  must  also  got  such  har- 
mony as  you  can  between  the  federal  and  the  local  Governments 
and  Councils.  That,  after  all,  is  a  condition  of  the  good  working 
of  the  constitution.  It  is  almost  a  commonplace—but  one  must 
base  cases  on  commonplaces  because  you  get  down  to  farts — that 
this  constitution  in  arising  in  a  different  form  from  that  of  any 
other  federation.  In  previous  cases  you  have  had  strongly  consti- 
tuted units,  in  some  cases  sovereign  units,  which  have  combined 
together  in  order  to  create  a  central  constitution,  and  have  jjiven 
up  some  of  the  powers  that  have  been  long  enjoyed  for  that  pur- 
pose for  the  general  good.  Of  course  we  all  know  thai  that  is 
totally  the  reverse  of  what  has  happened  and  what  is  happening  in 
India  at  the  present  moment.  We  all  know  that  there  has  been 
this  unitary  Government,  and  lhat  the  authority  that  lias  been 
enjoyed  by  the  Provinces  has  been  a  delegated  authority  and  not 
an  original  authority,  and  that  they  have  been  allowed — to  put  it 
shortly — to  do  what  the  Central  Government  permitted  them  to 
do.  They  have  had  no,  or  very  little,  original  force  of  their  own. 
Therefore,  the  whole  tradition  of  people's  minds  has  been,  from 
the  political  point  of  view,  that  they  have  regarded  the  Central 
Government  as  their  master — I  will  not  say  with  some  hostility, 
but  with  that  critical  view  with  which  we  often  now-a-days  regard 
the  exercise  of  authority  over  us.  They  have  not  regarded  the 
central  authority  as  a  being  whom  they  have  created  themselves, 
who  is  their  own  child,  as  it  were,  and  whom  they  ought  generally 
to  cherish. 

Now,  that  being  so,  it  seerns  to  me  that  you  ought  to  secure*,  if 
possible,  the  closest  connection  between  the  authoritative  expres- 
sion of  authority  in  the  Provinces — that  is  to  say,  the  Governments 
and  Councils — and  these  central  bodies.  And  I  suggest,  there- 
fore, that  for  that  purpose,  and  to  carry  out  that  purpose,  the 
Councils  should  select  their  representatives  to  the  Central  Assem- 
bly— I  am  assuming,  of  course,  by  a  method  of  voting  which  gives 
the  proper  distribution  of  authority  and  numbers  to  the  great 
communities,  and  so  on. 

The  Provincial  Government,  therefore — and  I  do  not  think  it 
will  in  the  same  way  regard  it  if  you  have  direct  election — should 
regard  the  central  authority  as  its  own  creation  and  as  really  part 
of  itself.  We  know  that,  under  this  constitution,  and  certainly 
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in  a  great  many  quarters,  it  is  pressed  that  great  powers  should' 
be  given  to  the  Provinces,  and  that  the  axithority  of  the  Central 
Government  should  be  limited  to  certain  specific  classes  of  things*, 
and  that  they  should  have  authority  over  them  and  no  more. 
Now,  it  is  quite  obvious  that,  if  you  are  going  to  create  these 
powerful  arid  very  big  local  governments — almost  countries,  with 
forty  or  fifty  millions  of  people  in  them — there  is  a  danger  of  a 
centrifugal  tendency  on  the  part  of  these  great  masses  to  fly  away 
from  the  centre  unless  they  are  firmly  and  vigorously  anchored  to 
that  centre.  You  must  really,  therefore,  do  everything  you  can 
to  maintain  a  close  tie  between  the  Centre  and  the  Provinces  in 
order  to  get  the  proper  working  of  the  constitution,  and  you  want 
to  lessen  that  tendency  to  break  away.  In  many  quarters,  of 
course,  it  is  thought  that  there  should  not  be  too  much  control  or 
authority  exercised  by  the  Central  Government  over  the  Provinces; 
and,  if  that  is  so,  you  should  make  a  more  special  effort,  I  submit, 
in  your  constitution,  to  link  the  Provinces,  through  their  autho- 
ritative Governments,  and  the  Central  Government  together. 

Now,  you  have  another  very  great  advantage,  I  submit  again, 
by  this  system  of  indirect  election.  I  am  referring  for  the 
moment  to  all  these  separate  electorates  that  you  have  for  the 
different  great  communities.  It  is  admitted  that  they  are  rather 
contrary  to  what  is  called  democratic  theory.  It  is  admitted  also 
that  they  must  exist — anyhow  for  the  present,  in  order  to  meet 
the  requirements  of  the  great  communities.  But  I  do  not  think 
you  want  to  multiply  them  more  than  you  must  necessarily  do ; 
and  if  you  can  get  rid  of  the  necessity  of  setting  up  these  fresh 
systems  of  electorates  of  separate  communities,  and  so  on,  in  all 
the  Provinces,  for  the  purpose  of  electing  to  the  Central  Assembly, 
well,  I  think  you  will  have  done  something  at  least  to  soften,  in 
that  respect,  the  antagonisms  between  the  great  communities. 
And,  moreover,  there  is  this  consideration.  It  is  certainly  the 
experience  of  the  Western  world  that,  the  more  you  multiply  the 
number  of  elections,  the  less  interest  is  taken  in  those  elections; 
and  it  is  necessary  to  concentrate,  if  you  can,  the  interest  of  people 
on  the  smallest  possible  number  of  elections.  In  that  way  you  do 
good,  as  it  were,  to  the  electoral  principle  itself. 

Now  may  I  state  the  bearing  of  what  I  have  said  on  one  or  two 
questions,  such  as  that  of  finance.  We  have  not  discussed  finance 
very  much  so  far,  although,  of  course,  that  will  be  one  of  the 
governing  matters  with  which  we  shall  have  to  deal.  But  it  is 
quite  clear  that,  under  the  conditions  in  India,  and  with  the  finan- 
cial system  we  have  got  there,  and  under  conditions  of  federation, 
there  must  be  the  very  closest  co-operation  in  matters  of  finance 
between  the  Provinces  arid  the  Centre.  I  am  taking  both  of  the 
matter  of  the  loans  question  and  also  of  the  question  of  taxes — 
because  however  much  you  choose  to  separate  the  heads  of 
taxation,  and  assign  some  to  the  Province  and  some  to  the  Centre 
there  must  be  some  mutual  give-and-take  as  regards  the  yield  of 
these  taxes,  and  in  many  cases,  of  course,  there  may  be  grants  to* 
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;and  from  one  another  as  between  the  Provinces  and  the 
Well,  to  get  harmony  in  that  respect  it  is  clearly  necessary  agaia 
to  have  the  closest  relation  between  the  two;  and  if  these  gentle- 
men that  you  send  up  are  selected  by  the  Provincial  bodies 
themselves,  fully  aware  of  the  incidence  of  taxation,  you  are  much 
more  likely,  it  seems  to  me,  to  pet  harmony,  than  if  you  get  elected 
representatives  coming  straight  away  from  these  different  consti- 
tuencies. Moreover,  if  you  are  going  to  have  two  elected  bodies, 
the  elected  Provincial  Government  and  the  elected  Assembly, 
which  must  be  brought  into  relation  with  each  other,  you  are 
liable  to  every  kind  of  clashing.  Now,  it  is  a  commonplace  again 
that  elected  bodies  always  differ  from  one  another ;  it  is  the  law  of 
their  being.  And  one  remembers  so  well,  that,  in  all  the  discus- 
sions in  this  country  as  regards  putting  an  electoral  element  into 
the  House  of  Lords  or  having  our  Second  Chamber  on  an  elected 
basis,  we  are  always  told  by  those  who  do  not  like  to  reform  us 
that  there  will  certainly  be  clashes  between  these  two  assemblies 
because  they  are  both  elected;  and  that  will  be  the  case  in  India 
as  well.  That  law  applies  to  the  East  just  as  well  as  to  the  West. 
Therefore,  in  the  interests  of  a  general  harmony  between  the  two 
authorities,  T  submit  that  you  should  get  away,  as  it  were,  if  you 
can,  from  direct  election. 

I  have  argued  this,  of  course,  from  the  point  of  view  of  general 
theory  and  of  the  hearing  it  may  have  on  Ihe  federal  scheme; 
and  I  will  only,  if  I  may,  notice  two  objections  to  that.  T  think 
they  are  stated  in  the  Government  of  India's  Despatch — because 
the  Government  of  India's  Despatch  has  discussed  this  question 
and  has  not  eome  down,  I  think,  with  very  great  certainty  on  ouo 
side  or  the  other,  although  ii  does  favour  to  some  extent  the  direct 
election  system.  They  suggest,  for  instance,  that  by  this  system 
of  the  selection  of  representatives  you  will  have  your  Assembly 
a  little  too  much  provincialised — that  the  won  will  come  there  less 
with  what  I  call  the  all-India  outlook  and  rather  with  the  provin- 
cial outlook.  Well,  I  think  there  would  be  some  force  in  that  if 
the  Provinces  were  the  little  tilings  that  they  are  in  some  consti- 
tutions; but  with  these  great  bodies  of  men,  representing 
populations  of  thirty,  forty  and  fifty  millions  of  people,  T  do  not 
think  what  is  called  the  provincial  outlook  is  likely  to  be  so 
narrow.  Indeed,  I  am  inclined  to  think  that,  if  a  man  is  a  good 
citizen  of  Bengal  or  the  United  Provinces,  he  is  likely  to  be,  for 
that  purpose,  a  good  Indian.  I  do  not  see  that  there  is  or  can 
be  drawn  that  distinction  between  the  two  things. 

The  other  objection,  I  think,  which  they  raise — which  Keema 
to  me  a  very  minor  objection — is  that  perhaps  the  electorate  might 
.not  want  at  once  to  select  a  man  for  their  Provincial  Council  and 
a  man  who  should  also  be  a  member  of  an  electoral  college  for 
electing  the  Central  Assembly.  Well,  I  should  have  thought 
that,  if  the  people  of  any  district  had  confidence  that  a  man  would 
represent  them  in  the  very  difficult  and  complicated  matter 
of  dealing  with  the  affairs  that  are  entrusted  to  the  Pro* 
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vinces,  they  would  also  be  quite  ready  to  entrust  him  with  the 
lesser  matter  of  electing  a  representative  on  the  Central  Assembly. 

I  pass  by,  therefore,  those  two  objections  as  not  being  of  really 
great  importance  or  relevance;  and  therefore,  if  there  are  great 
arguments,  as  I  think  there  are,  from  the  constitutional,  federal 
point  of  view,  for  substituting  indirect  for  direct  election — and  I 
am  not  pedantically  insisting  at  the  moment  upon  any  particular 
form  of  indirect  election,  because  all  the  different  systems  are  open 
— there  are  very  great  objections  to  the  direct  system.  I  have 
listened  with  great  respect  to  what  these  gentlemen  have  said 
about  it;  but,  nevertheless,  the  consideration  of  the  immense  size 
of  these  constituencies,  and  the  enormous  labour  of  getting  into 
touch  with  them,  has  not  been  removed  from  my  mind.  I  do  not 
wish  to  go  into  details  because  gentlemen  here  know  them  so 
well — the  great  size  of  these  constituencies,  especially  when  that 
difficulty  is  enhanced  by  the  necessity  of  having  different  elec- 
torates for  Muslims  and  Hindus,  and  the  large  areas  they  have 
got  to  go  over.  I  was  much  struck  by  the  remarks  of  Mr.  lyengar 
(I  think  it  was),  who  did  not  seem  to  be  at  all  impressed  by  the 
difficulties  of  managing  large  constituencies.  He  said  one  or  two 
things  which  I  did  not  quite  understand  in  my  ignorance.  He 
said  you  have  official  organisations  which  can  be  said  to  conduct 
the  elections  in  a  manner  which  is  perhaps  not  so  usual  or  so  easy 
in  a  country  like  England.  I  do  not  quite  understand  that. 

Mr.  lyengar :  May  I  hear  the  passage  again  ? 

Lord  Peel :  It  is  page  36  of  the  report  of  yesterday's  proceed- 
ings. I  do  not  wish  to  detain  you  at  the  moment;  perhaps  you 
would  tell  us  afterwards.  I  do  not  quite  know  what  it  means. 
Yoti  say  that  there  is  no  doubt  a  ^reat  expense  and  trouble,  but, 
nevertheless,  the  electioneering  campaign  can  be  conducted  success- 
fully, and  there  can  therefore  be  no  real  difficulty  with  regard  to 
the  size  of  the  electorates.  Mr.  lyengar  no  doubt  will  explain  that 
point  about  the  organisation ;  but  what  I  submit  is  this,  that 
that  is  not  so  much  the  main  point — as  to  whether  in  the  stress  of 
an  election,  with  #reat  expense  and  great  trouble  and  great  ex- 
haustion, you  are  able  to  get  into  touch  with  the  whole  constituency. 
What  I  submit  is,  that  in  ordor  to  have  real  representation  you 
itmst  keep  in  touch  with  the  constituency  while  you  are  represent- 
ing it.  Mr.  lyengar  has  not  really  dealt  with  the  point  that, 
though  you  may  have  been  elected  by  your  constituency  in  thi* 
way,  you  are  perhaps  never  able  to  see  it  again  or  visit  the  whole 
of  it  because  of  its  vast  size:  and,  therefore,  as  the  months  and  the 
years  go  bv,  there  cannot  be  that  close  connection  between  the 
representative  and  the  constituency  which  is  required.  Indeed,- 
the  Government  of  India  deal  with  the  same  point,  and  they  say 
that  the  Indian  electorate  is  held  together  by  agrdrian,  commercial, 
professional  and  caste  relations,  and  it  is  through  these  relations 
that  a  candidate  approaches  the  electorate.  That  seems  rather 
to  suggest  that  the  representative  will  deal  not  with  individuals 
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an  all,  as  we  should  imagine,  but  with  the  heads  of  great  organi- 
sations. If  that  is  so,  that  seems  to  amount  to  my  point. 
It  seems  to  come  to  a  sort  of  secondary  system  or  indirect 
system  of  election  itself,  because  the  representative  approaches  the 
heads  of  these  organisations — like,  for  instance,  the  trade  union 
combinations  in  this  country — and  does  not  deal  so  directly  with 
the  electorate.  But  let  me  pass  by  that  point  for  the  moment. 

After  all,  the  matter  will  only  get  worse,  because,  as  the 
franchise  develops,  you  will  have  more  people  in  these  great 
constituencies,  and  the  difficulty  of  being  in  touch  with  your  elec- 
torates will  be  even  greater.  Moreover,  Mr.  lyengar  has  admitted 
the  great  expense ;  and  surely,  in  these  days  when  we  hear  so  much 
of  the  poverty  of  the  Indian  villagers,  and  of  the  difficulty  India 
has,  I  will  not  say  in  meeting  her  obligatinos  but,  in  doing  all 
that  should  be  necessary  to  do  for  the  development  of  the  country, 
it  is  rather  unwise — is  it  not? — to  saddle  India  unnecessarily  (if 
it  is  unnecessary)  with  a  great  expense  of  elections  which  might 
be  avoided  by  the  other  system.  So  that,  on  practical  grounds, 
it  seems  to  me  there  are  also  very  great  objections  to  the  system  of 
direct  election. 

Now,  I  have  not  dwelt  solely  on  these  practical  grounds.  I 
have  fully  admitted  that  there  is  in  this  Committee  a  great  deal 
of  opinion  against  me;  but  I  do  urge  that  it  is  not  quite  enough 
merely  to  accept  a  general  feeling  of  public  opinion  in  favour  of 
direct  election,  which  really  may  be  based  upon  the  history  of  the 
last  ten  years  and  the  experience  of  the  Assembly.  I  would,  there- 
fore, strongly  urge  my  colleagues  to  consider  this  matter  very 
carefully  and  fully,  not  from  the  unitary  point  of  view,  but  from 
the  point  of  view  of  how  far  this  system,  direct  or  indirect,  will 
further  or  prevent,  will  assist  or  do  harm  to,  that  close  union 
between  the  different  elements  in  the  Federation,  the  Provinces 
and  the  Centre,  upon  which  alone  the  full  and  safe  working  of 
this  great  constitutional  effort  can  be  based. 

Mr.  Wedgwood  Benn :  In  a  matter  of  this  kind,  in  which  no 
direct  British  interest  is  involved,  would  Lord  Peel  say  that,  in 
the  ultimate  decision,  Indian  opinion,  if  it  appeared  to  be  unani- 
mous, should  prevail? 

Lord  Peel:  Well,  I  think  Mr.  Berm  heard.  I  stated  quite 
frankly  and  very  fully  my  feeling  that  I  had  a  great  deal  of 
opinion  against  me.  All  I  wanted  to  say  at  this  stage  was  this : 
I  wanted  to  make  a  possible  contribution  to  the  discussion  in  order 
that  my  view  might  be  weighed  up  with  other  views  in  any  final 
decision  that  was  arrived  at. 

Sir  Muhamrruid  Shaft :  If  the  Provincial  Legislative  Councils 
in  the  Provinces  were  to  be  given  this  right  of  electing  represent- 
atives for  the  Provinces  both  for  the  Upper  House  as  well  a«  for 
the  Lower  House  in  the  Central  Legislature,  does  Lord  Peel  not 
realise  that  one  result  would  follow — that  the  majority  in  each 
Province,  consisting  of  say  70  or  60  individuals,  would  have  the 
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right  to  elect  representatives  for  that  Province  in  both  the  Upper 
and  the  Lower  Houses  at  the  Central  Legislature,  and  that  the 
consequences  of  such  a  system  might  be  very  grave, 

Lord  Peel:  I  said,  Sir  Muhammad,  that,  so  far  as  I  am  con- 
cerned, I  am  quite  open  as  to  the  different  methods  of  indirect 
election.  It  does  not  necessarily  follow  that  members  of  both 
Houses  should  be  elected  by  the  Provincial  Assembly,  although, 
even  if  they  were  elected  by  the  Provincial  Assembly,  they  would 
be  elected  with  different  qualifications  and  be  different  kind  of 
men.  Of  course  you  could  always  have  the  Senate  appointed  by  the 
Governments,  and  the  representatives  in  the  Assembly  appointed 
by  the  Councils.  Possibly  that  would  bring  it  into  line,  too,  with 
the  question  of  the  representation  of  the  Princes. 

Sir  Tej  Bahadur  Sapru :  May  I  put  one  question  to  Lord  Peel 
just  for  my  information.  Assuming  that  separate  electorates  have 
got  to  be  given  to  the  Muslims — not  that  that  is  my  view — how 
will  that  end  be  secured  by  indirect  election  to  the  Provincial 
Legislatures  ? 

Lord  Peel:  I  was  trying,  as  I  think  you  heard,  to  eliminate 
one  set  of  separate  elections  and  separate  electorates  and  all  the 
enormous  trouble  and  expense  that  that  would  involve.  I  also 
mentioned,  I  think,  that  the  rights  of  the  great  communities  nmst 
be  secured,  because  there  would  be  separate  constituting  bodies  in 
each  Provincial  Council  who  would  presumably  elect  proportion- 
ately to  their  own  numbers — to  the  numbers  of  the  particular 
community  in  the  Provincial  Council.  I  mean  to  say,  supposing 
there  were  16  Muslims  on  a  Provincial  Council,  they  would 
obviously  have  the  right  of  nominating  or  choosing  so  many  re- 
presentatives to  the  Central  body. 

Sir  Sultan  Ahmed:  Can  you  suggest  any  other  method  of  in- 
direct election  apart  from  the  Provincial  Legislatures? 

Lord  Peel:  Other  suggestions  have,  of  course,  been  made. 
There  was  a  suggestion  which  I  believe  Lord  Lothian  favoured ; 
and  Lord  Zetland  put  forward  another  scheme.  There  are,  of 
course,  a  great  many  different  schemes  which  can  be  put  forward 
for  securing  the  same  end.  I  did  not  want  to  be  too  long — though 
I  am  afraid  I  have  been  a  little  too  long — and  so  I  was  dealing 
with  the  principle  of  the  thing. 

(The  Committee  adjourned  at  J-5  p.m.  and  resumed  at  2-30  p.m.)' 

Mr.  Gandhi:  Lord  Chancellor.  It  is  not  without  very  great 
hesitation  that  I  take  part  in  this  debate  on  Head  2;  and,  before 
I  proceed  to  deal  with  the  several  points  that  are  noted  down  here 
for  discussion,  I  should  like,  with  your  permission,  to  disburden- 
myself  of  an  oppressive  feeling  that  has  been  growing  on  me  ever 
since  Monday.  I  have  watched  with  the  greatest  attention  the 
discussions  that  have  taken  place  in  this  Committee.  I  have 
endeavoured  to  study,  as  I  have  not  done  before,  the  list  of  the 
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Delegates ;  and  the  first  feeling  of  oppression  that  has  been  coming 
upon  me  is  that  we  are  not  the  chosen  ones  of  the  nation  which 
we  should  be  representing,  but  we  are  the  chosen  ones  of  the  Gov- 
ernment. I  see,  as  I  study  the  list  and  as  I  know  the  different 
parties  and  groups  in  India  from  experience,  some  very  noticeable 
gaps  also;  and  so  I  am  oppressed  with  a  sense  of  unreality  in 
connection  with  our  composition.  My  second  reason  for  feeling 
a  sense  of  unreality  is  that  these  proceedings  seem  to  me  to  be 
interminable  and  to  be  leading  us  practically  nowhere.  If  we 

fo  on  at  this  rate  I  do  not  know  that  we  shall  proceed  beyond 
aving  discussed  the  various  points  raised  before  this  Committee 
threadbare. 

I  would  therefore,  first  of  all,  Lord  Chancellor,  tender  niy 
deepest  sympathies  to  you  for  the  very  great  patience — and,  may 
I  add,  the  unfailing,  courtesy — with  which  you  are  handling  us; 
and  1  really  congratulate  you  upon  the  great  pains  that  you  are 
taking  over  the  proceedings  of  this  Committee.  I  hope  that,  at 
the  end  of  your  task  and  of  our  task,  it  will  be  possible  for  me  to 
tender  my  congratulations  on  having  enabled  us,  or  even  com- 
pelled us,  to  show  some  tangible  result. 

May  I  here  lodge  a  gentle,  humble  complaint  against  His 
Majesty's  advisers?  Having  brought  us  together  from  over  the 
seas,  and  knowing,  as  I  take  it  they  do  know,  that  we  are  all  of  us 
without  exception  busy  people,  as  they  themselves  are,  and  that 
we  have  left  our  respective  posts  of  duty — having  brought  us 
together,  is  it  not  possible  for  them  to  give  us  a  lead?  Can  I  not, 
through  you,  appeal  to  them  to  let  us  know  their  mind?  I  should 
be  delighted — and  I  feel  that  that  would  be  the  proper  procedure, 
if  I  may  venture  to  say  so  in  your  presence — if  they  would  bring 
forward  concrete  proposals  for  taking  our  opinion.  If  some  such 
thing  was  clone  I  have  no  doubt  that  we  should  be  able  to  come 
to  some  conclusions,  good  or  bad,  satisfactory  or  unsatisfactory; 
but  if  we  simply  resolve  ourselves  into  a  debating  society,  each, 
member  of  which  gives  an  eloquent  discourse  upon  the  points 
severally  raised,  I  do  not  think  that  we  shall  be  serving  or  ad- 
vancing the  purpose  for  which  we  have  been  brought  together. 
It  seems  to  me  that  it  might  be  profitable,  if  it  is  open  for  you,  to 
appoint  a  sub-Committee  to  give  you  some  points  for  conclusion 
so  that  our  proceedings  may  be  terminated  in  fair  time. 

I  have  simply  ventured  to  throw  out  these  suggestions  for  your 
consideration,  and  for  the  consideration  of  the  members.  Perhaps 
you  will  kindly  bring  them  to  the  notice  of  His  Majesty's  advisers 
for  their  consideration.  I  do  want  them  to  guide  us  and  to  give 
us  a  lead,  and  to  place  their  own  cards  on  the  table.  I  want  them 
to  say  what  they  would  do  supposing  that  we  appointed  them  as 
the  arbiters  of  our  destiny.  If  they  would  be  good  enough  to  seek 
our  advice  and  opinion,  then  we  give  them  our  advice  and  opinion. 
That  would  be,  in  my  opinion,  really  a  better  thing  than  tins  state 
of  hopeless  uncertainty  and  endless  delay. 
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Having  baici  that,  I  shall  venture  to  offer  a  few  remarks  upon 
Head  2.  There  I  share  the  difficulty  that  faced  Sir  Tej  Bahadur 
Sapru.  If  I  understood  him  rightly,  he  said  that  he  was 
embarrassed  in  that  he  was  called  upon  to  deal  with  several  sub- 
heads when  he  did  not  know  what  the  franchise  actually  would  be. 
There  is  that  difficulty  that  stares  ine  in  the  face  in  common  with 
him;  but  there  is  an  additional  difficulty  that  stares  nie  in  the  face. 
I  placed  before  the  Committee  the  mandate  of  the  Congress,  and 
I  have  to  discuss  every  one  of  the  sub-heads  in  terms  of  that 
mandate.  Therefore  on  certain  of  these  sub-heads  I  would  have  to 
offer  suggestions  or  my  opinion  in  terms  of  that  mandate ;  and  if  the 
Committee  does  not  know  what  it  is  sailing  for,  naturally  the  opi- 
nion that  I  may  offer  would  be  of  really  no  value  to  it.  The 
opinion  would  be  of  value  only  in  terms  of  that  mandate.  My 
meaning  will  be  clear  when  I  come  to  examine  these  sub-heads. 

With  reference  to  sub-head  (i),  whilst  my  sympathies,  broadly 
speaking,  are  with  Dr.  Ambedkar,  my  reason  is  wholly  with 
Mr.  Gavin  Jones  and  Sir  Sultan  Ahmed.  If  we  were  a  homogene- 
ous Committee,  whose  members  were  entitled  to  vote  and  come  to  a 
conclusion,  I  should  then  sail  a  very  large  distance  with 
Dr.  Ambedkar;  but  such  is  not  our  position.  We  are  an  ill-assorted 
group,  each  member  of  which  is  independent  of  the  other  and  there- 
fore entitled  to  give  his  or  her  views  unfettered  by  any  common  rule. 
Hence,  we  have  no  right,  in  my  humble  opinion,  to  say  to  the 
States  what  they  shall  do  arid  what  they  shall  not  do.  Those 
States  have  very  generously  come  to  our  assistance  and  said  that 
they  would  federate  with  us,  arid  perhaps  part  with  some  of  their 
rights  which  they  might  otherwise  have  held  exclusively.  That 
being  so,  I  could  not  but  endorse  the  opinion  given  by  Sir  Sultan 
Ahmed,  which  was  perhaps  emphasised  by  Mr.  Gavin  Jones,  that 
the  utmost  that  we  can  do  is  to  plead  with  the  States,  and  show 
them  our  own  difficulties.  At  the  same  time  I  feel  that  we  have 
to  recognise  their  special  difficulties  also.  Therefore  I  can  only 
venture  a  suggestion  or  two  to  the  great  Princes  for  their  sympathe- 
tic consideration;  and  I  would  urge  this,  being  a  man  of  the  people, 
from  the  people,  ami  endeavouring  to  represent  the  lowest  classes 
of  soeiety — I  would  urge  upon  them  the  advisability  of  finding  a 
place  for  these  also  in  any  scheme  that  they  may  evolve  and  present 
for  the  aeeeptanee  of  this  Committee.  I  feel,  and  I  know,  that 
they  have  the  interests  of  their  ryots  at  heart.  I  know  that  they 
claim  jealously  to  guard  their  interests;  but  they  will,  if  all  goes 
well,  more  and  more  come  in  contact  with  popular  India,  if  I  may 
so  eall  British  India ;  and  they  will  want  to  make  common  cause 
with  the  inhabitants  of  that  India,  as  the  inhabitants  of  that  India 
would  want  to  make  common  cause  with  the  Princes'  India.  After 
all,  there  is  no  vital,  real  division  between  these  two  Indias.  If 
one  can  divide  a  living  body  into  two  parts,  you  may  divide  India 
into  two  parts.  It  has  lived  as  one  country  from  time  immemorial, 
and  no  artificial  boundary  can  possibly  divide  it.  The  Princes,  be 
it  said  to  their  credit,  when  they  declared  themselves  frankly  and 
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courageously  in  favour  of  federation,  claimed  also  to  be  of  the  same- 
blood  with  us — claimed  to  be  our  own  kith  and  kin.  How  could 
they  do  otherwise?  There  is  no  difference  between  them  and  us 
except  that  we  are  common  people  and  they  are — God  has  made 
them — noblemen,  Princes.  I  wish  them  well;  I  wish  them  all 
prosperity ;  and  I  also  pray  that  their  prosperity  and  their  welfare 
may  be  utilised  for  the  advancement  of  their  own  dear  people, 
their  own  subjects.  Beyond  this  I  will  not  go;  I  cannot  go.  I 
can  only  make  an  appeal  to  them.  It  is  open  to  them,  as  we  know, 
either  to  come  into  the  Federation  or  not  to  como  into  it.  It  is 
up  to  us  to  make  it  easy  for  them  to  come  into  the  Federation.  It 
is  up  to  them  to  make"  it  easy  for  us  to  welcome  them  with  open 
arms.  Without  that  spirit  of  give-and-take,  I  know  that  we  shall 
not  be  able  to  come  to  any  definite  scheme  of  federation ;  or,  if  we 
do,  we  shall  ultimately  quarrel  and  break  up.  Therefore,  I  would 
rather  that  we  did  not  embark  upon  any  federal  scheme,  than  that 
we  should  do  so  without  our  full  hearts  in  the  thing.  If  we  do  so, 
we  should  do  so  whole-heartedly. 

Then,  with  reference  to  the  second  head,  I  see  that  the  second 
head  has  really  been  considered  in  connection  with  disqualifications 
— whether  there  should  be  any  disqualifications  or  not.  Although 
I  claim  to  be  a  full-fledged  democrat,  I  have  no  hesitation  in  say- 
ing that  it  is  entirely  consistent  with  the  rights  of  the  voter  to  have 
some  disqualifications  attaching  to  candidature  as  also  some  dis- 
qualifications which  would  unseat  a  member.  What  they  should 
b*>  I  do  not  wish  to  go  into  at  the  present  moment;  I  simply  say  that 
I  would  endorse  whole-heartedly  the  idea  and  the  principle  of  dirt- 
qualification.  The  words  "  moral  turpitude  "  do  not  frighten  me; 
on  the  contrary  I  think  it  is  a  good  expression.  Of  course,  any 
words  that  we  may  choose  with  the  greatest  deliberation  will  still 
cause  difficulties;  but  what  are  judges  for  if  they  are  not  there  to 
surmount  them  ?  In  case  of  difficulty,  judges  will  come  to  our  assist- 
ance and  will  say  what  comes  under  the  term  "  moral  turpitude  " 
and  what  does  not;  and  if,  perchance,  a  person  like  myself,  offering 
civil  resistance,  was  considered  guilty  of  "  moral  turpitude/'  I 
should  not  mind.  It  may  be  that  some  people  may  have  to  suffer 
hardship,  but  on  that  account  I  am  not  disposed  to  say  that  there 
shall  be  no  disqualifications  whatsoever,  and  that,  if  there  were 
any,  it  would  be  an  encroachment  upon  the  right  of  the  voter.  If 
we  are  to  have  some  test  or  some  age  limit,  I  think  we  should  have 
some  character  limit  as  well. 

Then  the  third  point  is  as  to  indirect  and  direct  election.  I 
wish  Lord  Peel  were  here  to  find  me  in  substantial  agreement  with 
him  so  far  as  the  principle  of  indirect  election  is  concerned.  I  do 
not  know — I  am  talking  simply  as  a  layman — but  the  words  "in- 
direct election  "  do  not  frighten  me.  I  do  not  know  if  they  have 
any  technical  meaning;  if  they  have,  I  am  wholly  unaware  of  it. 
I  am  presently  going  to  say  what  I  mean.  Whether  it  is  called 
"  direct  election  "  or  "indirect  election, "  J  would  certainly  go 
round  and  plead  for  it,  and  probably  get  a  large  body  of  public 
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opinion  in  favour  of  that  metho4  of  election.  The  method  I  am 
.about  to  suggest  is  necessary  because  I  arn  wedded  to  adult  suffrage. 
Somehow  or  other,  Congressmen  swear  by  it.  Adult  suffrage  ia 
necessary  for  more  reasons  than  one ;  and  one  of  the  decisive  reasons 
to  me  is  that  it  enables  me  to  satisfy  all  the  reasonable  aspirations, 
not  only  of  the  Mussulmans,  but  also  of  the  so-called  "  Untouch- 
ables " — of  Christians,  of  labourers  and  all  classes.  I  cannot 
possibly  bear  the  idea  that  a  man  who  has  got  wealth  should  have 
the  vote  but  that  a  man  who  has  got  character,  but  no  wealth  or 
literacy,  should  have  no  vote ;  or  that  a  man  who  works  honestly 
by  the  sweat  of  his  brow  day  in  and  day  out  should  not  have  the 
vote  for  the  crime  of  being  a  poor  man.  It  is  an  unbearable  thing ; 
and  having  lived  and  mixed  with  the  poorest  of  the  villagers,  and 
having  prided  myself  on  being  considered  an  Untouchable,  I  know 
that  some  of  the  finest  specimens  of  humanity  are  to  be  found 
amongst  these  poorer  people,  amongst  the  very  Untouchables  them- 
selves. I  would  far  rather  forego  the  right  of  voting  myself  than 
that  this  Untouchable  brother  should  not  have  the  vote.  I  am  not 
enamoured  of  the  doctrine  of  literacy — that  a  voter  must  at  least 
have  a  knowledge  of  the  three  Rs.  I  want  for  my  people  a  know- 
ledge of  the  three  Us;  but  I  know  also  that,  if  I  have  to  wait  until 
they  have  got  a  knowledge  of  the  three  Us  before  they  can  be 
qualified  for  voting,  I  shall  have  to  wait  until  the  Greek  Kalends, 
and  I  am  not  prepared  to  wait  all  that  time.  I  know  millions  of 
these  men  are  quite  capable  of  voting ;  but  if  we  are  £oing  to  give 
them  all  the  vote  it  will  become  very  difficult,  if  not  absolutely  im- 
possible, to  bring  them  all  on  the  voters'  list  and  have  manageable 
constitiiencies. 

I  do  share  Lord  Peel's  fear  that,  if  we  have  unwieldy  consti- 
tuencies, it  is  not  possible  for  the  candidate  to  come  in  personal 
touch  with  all  this  multitude  of  people  or  to  keep  touch  with  them 
from  time  to  time  and  to  take  their  opinion'  and  so  on.  Although 
I  have  never  aspired  to  legislative  honours,  I  have  had  something 
to  do  with  these  electorates  and  I  know  how  difficult  it  has  been.  I 
also  know  the  experiences  of  those  who  have  been  members  of  these 
legislative  bodies.  We  in  the  Congress,  therefore,  have  evolved  a 
scheme,  and  though  the  Government  of  the  day  have  accused  us  of 
insolently  setting  up  a  parallel  government,  I  would  like  to 
subscribe  to  that  charge  in  my  own  fashion.  Though  we  have  not 
set  up  any  parallel  government,  we  certainly  aspire  some  day  or 
other  to  displace  the  existing  Government  and,  in  due  course,  in 
the  course  of  evolution,  to  take  charge  also  of  that  Government. 

Having  been  for  the  last  fourteen  years  a  draftsman  of  the 
Indian  National  Congress,  and  having  been  for  nearly  twenty 
years  draftsman  for  a  similar  body  in  South  Africa,  you  will  allow 
me  to  share  my  experience  with  you.  In  the  Congress  constitution 
we  have  practically  adult  suffrage.  We  impose  a  nominal  fee  of 
four  annas  a  year.  I  would  not  mind  imposing  that  fee  even  now. 
I  again  share  Lord  Peel's  fear  that,  in  our  poor  country,  we  run 
the  risk  of  having  to  spend  a  lot  of  money  merely  upon  managing 
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cur  elections.  I  would  avoid  that,  and  therefore  I  would  even 
collect  this  money.  I  am  open  to  conviction  that  even  four  annas 
would  be  a  grave  burden,  in  which  case  I  would  waive  it;  but  in 
any  case  in  the  Congress  organisation  we  have  that. 

We  have  also  another  distinguishing  feature.  So  far  as  I  know 
the  working  of  voting  systems,  the  registration  officer  has  to  put 
on  the  voters'  list  all  those  who  he  considers  are  entitled  to  the 
vote;  and  hence,  whether  a  man  wishes  to  vote  or  not — whether  he 
wants  his  name  to  come  on  the  list  or  not — he  finds  his  name  there. 
One  fine  morning  I  found  my  name  on  the  voters'  list  in  Durban 
in  Natal.  I  had  no  intention  of  affecting  the  legislative  position 
there  and  I  never  cared  to  place  my  name  on  the  roll  of  voters; 
but  when  some  candidate  wanted  my  vote  for  himself,  he  drew  my 
attention  to  the  fact  that  I  was  on  the  voters'  list;  and  since  then 
I  have  known  that  is  how  voters'  lists  are  prepared.  We  have  this 
alternative,  that  he  who  wants  the  vote  can  nave  it.  It  is  there- 
fore o^en  to  those  who  want  the  vote,  subject  to  the  condition 
regarding  age  and  any  other  condition  which  all  can  fulfil,  to  have 
their  names,  without  distinction  of  sex,  on  the  voters'  list.  I  think 
a  scheme  of  that  character  would  keep  the  voters'  list  within  a 
manageable  compass. 

Even  so  we  would  have  millions,  and  something  is  needed  to 
link  the  village  with  the  Central  Legislature.  We  have  something 
analogous  to  the  Central  Legislature  in  the  Indian  Congress  Com- 
mittee. We  have  also  provincial  bodies  analogous  to  the  Provin- 
cial Legislatures,  and  we  have  also  our  own  tin-pot  legislation  and 
we  have  also  our  administration.  We  have  got  our  own  executive. 
[t  is  perfectly  true  we  have  no  bayonets  to  back  it,  but  we  have 
something-  infinitely  superior  to  back  our  decisions  and  to  get  our 
people  to  conform  to  those  derisions,  and  we  have  hitherto  not  found 
insurmountable  difficulties.  I  do  not  say  that  we  have  been  able 
always  to  exact  obedience  fully  in  all  circumstances;  but  we  have 
been  able  to  scrape  through  all  these  forty-seven  years,  and  year 
after  year  this  Congress  nas  grown  from  height  to  height.  Let 
me  tell  you  that  our  provincial  councils  have  pot  full  authority  to 
frame  bye-laws  in  order  to  govern  their  elections.  The  corner-stone, 
namely  the  qualifications  for  voters,  they  cannot  change  at  all ; 
but  all  other  things  they  can  have  in  their  own  way.  Therefore 
I  will  take  only  one  Province  where  this  thing  is  clone.  There  the 
villages  elect  their  own  little  committees.  These  minn-iii tees  elect 
the  taluka  committees  (taluka  is  a  sub-district),  and  these  taluka 
committees  again  elect  the  district  councils,  and  the  district  coun- 
cils elect  provincial  councils.  The  provincial  councils  send  their 
members  to  the  central  legislature — if  one  may  so  dub  this  all-India 
Congress  Committee.  That  is  how  we  have  been  able  to  do  it. 
If  here  we  do  some  such  thing,  I  do  not  mind.  But  take  another 
way.  We  must  remember  that  we  have  700,000  villages.  I 
believe  that  the  700,000  includes  the  Princes'  India  also.  I  speak 
subject  to  correction.  We  have  perhaps  500,000  or  a  little  more 
in  popular  India.  We  may  have  these  500,000  units.  Each  unit 

R.T.C. — I.  H 


162 

would  elect  its  own  representative,  and  these  representatives  would 
be  the  electorate  that  would  elect,  if  you  will,  representatives  to 
the  Central  or  the  Federal  Legislature.  I  have  simply  given  you 
an  outline  of  the  scheme.  It  can  be  filled  in  if  it  commends  itself 
to  your  attention.  Tf  we  are  going  to  have  adult  suffrage  I  am 
afraid  that  we  shall  have  to  fall  back  upon  a  scheme  somewhat 
after  the  style  that  I  have  suggested  to  you.  Wherever  it  has  been 
working,  I  can  only  give  you  my  evidence  that  it  has  worked  with 
excellent  results,  and  there  has  been  no  difficulty  in  establishing 
contact  through  these  respective  representatives  with  the  humblest 
villager.  The  machinery  has  worked  smoothly;  and,  where  people 
have  worked  it  honestly,  it  has  worked  expeditiously,  and  certainly 
without  any  expense  worth  naming.  Under  this  scheme  T  cannot 
conceive  the  possibility  of  a  candidate  having  to  spend  Rs.  60,00ft 
over  an  election,  or  even  one  lakh.  I  know  of  some  cases  in  which 
the  expenses  have  run  to  one  lakh  of  rupees — in  my  opinion,  an 
atrocious  figure  for  the  poorest  country  in  the  world. 

Whilst  I  am  upon  this,  I  would  like  to  give  you  my  opinion, 
for  what  it  may  be  worth,  in  connection  with  bicameral  Legis- 
latures. I  find  myself,  if  it  would  not  offend  your  susceptibilities, 
in  Mr.  Joshi's  company.  1  am  certainly  not  enamoured  of  and 
I  do  not  swear  by  two  Houses  of  Legislature.  I  have  no  fear  of  a 
popular  Legislature  running  away  with  itself  and  hastily  passing 
some  laws  of  which  afterwards  it  will  have  to  repent.  I  would  not 
like  to  give  a  bad  name  to,  and  then  hang,  the  popular  Legislature. 
I  think  that  a  popular  Legislature  can  take  care  of  itself;  and, 
since  I  am  now  thinking  of  the  poorest  country  in  the  world,  the 
less  expenses  we  have  to  bear  the  better  it  is  for  us.  I  do  not  for 
one  moment  endorse  the  idea  that,  unless  we  have  an  Upper 
Chamber  to  exercise  some  control  over  the  popular  Chamber,  the 
popular  Chamber  will  ruin  ihe  country.  I  have  no  such  fear; 
but  I  can  visualise  a  state  of  affairs  when  there  can  be  a  battle  royal 
between  a  popular  Chamber  and  an  Upper  Chamber.  Anyway, 
whilst  I  would  not  take  up  a  decisive  attitude  in  connection  with 
it,  personally  T  am  firmly  of  opinion  that  we  can  do  with  one 
Chamber  only  and  that  we  can  do  with  it  to  great  advantage.  We 
will  certainly  save  a  great  deal  of  expense,  if  we  can  bring  our- 
8<jlves  to  believe  that  we  shall  do  with  one  Chamber.  I  find  myself 
in  agreement  whole-heartedly  with  Lord  Peel  that  we  need  not 
worry  ourselves  about  precedents.  We  shall  set  a  new  precedent 
ourselves.  After  all  we  are  a  continent.  There  is  no  such  thing 
as  absolute  similarity  between  any  to  human  living  institution. 
We  have  our  own  peculiar  circumstances,  and  we  have  our 
idiosyncrasies.  I  do  feel  that  we  shall  have  in  many  ways  to  strike 
out  a  new  path  for  ourselves  irrespective  of  precedents.  Therefore 
I  feel  that  we  would  not  go  wrong  if  we  tried  the  method  of  having 
one  Chamber  only.  Make  it  as  perfect  as  human  ingenuity  can, 
by  all  means;  but  be  satisfied  with  only  one  Chamber.  Holding 
these  views,  I  do  not  need  to  say  more  about  sub-heads  (iii)  and' 
(IT). 
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I  come  to  sub-head  (v) — representation  by  special  constituencies 
of  special  interests.  I  here  speak  for  the  Congress.  The  Congress 
has  reconciled  itself  to  special  treatment  of  the  Hindu-Muslim-Sikh 
tangle.  There  are  sound  historical  reasons  for  it  but  the  Congress 
will  not  extend  that  doctrine  in  any  shape  or  form.  I  listened  to 
the  list  of  special  interests.  So  far  as  the  Untouchables  are  con- 
cerned, I  have  not  yet  quite  grasped  what  Dr.  Ambedkar  has  to 
say ;  but  of  course  the  Congress  will  share  the  honour  with  Dr.  Am- 
bedkar of  representing  the  interests  of  the  Untouchables.  They  are 
as  dear  to  the  Congress  as  the  interests  of  any  other  body  or  oi  any 
other"  individual  throughout  the  length  and  breadth  of  India. 
Therefore  I  would  most  strongly  resist  any  further  special  repre- 
sentation. Under  adult  suffrage,  certainly,  labour  units  and  so  on, 
do  not  require  any  special  representation;  landlords  most  decidedly 
not,  and  I  will  give  you  my  reason.  There  is  no  desire  ou  the 
part  of  the  Congress,  and  there  is  no  desire  on  the  part  of  these 
dump  paupers,  to  dispossess  landlords  of  their  possessions;  but  they 
would  have  landlords  to  act  as  trustees  for  their  tenants,  I  think 
that  it  should  be  a  matter  of  pride  for  the  landlords  to  feel  that 
their  ryots,  these  millions  of  villagers,  would  prefer  them  as  their 
candidates  and  as  their  representatives  than  others  coming  from 
other  parts  'or  someone  from  among  themselves.  Therefore  what 
will  happen  is  that  the  landlords  will  have  to  make  common  cause 
with  the  ryots;  and  what  can  be  nobler,  what  can  be  better,  than 
they  should  do  so?  But,  if  the  landlords  insisted  on  special  treat- 
ment and  special  representation  in  either  Chamber,  if  there  are 
two  Chambers,  or  in  the  one  popular  Chamber,  1  am  all  aid  that 
they  would  be  really  throwing  the  apple  of  discord  into  our  midst; 
and  I  am  hoping  that  no  such  claim  will  be  put  forward  on  behalf 
of  the  landlords  or  any  such  interest. 

Then  I  come  to  my  friends  the  Europeans,  whom  naturally 
Mr.  Gavin  Jones  claims  to  represent,  lint  I  would  suggest  to  him 
humbly  that  hitherto  they  have  been  the  privileged  class — they 
have  received  the  protection  that  this  foreign  Government  could 
give,  and  they  have  received  it  liberally.  If  they  would  now 
make  common  cause  with  the  masses  of  India  they  would  not  be 
afraid,  as  Mr.  Gavin  Jones  said  he  was  afraid.  He  read  from  some 
document:  I  have  not  read  it.  It  may  be  that  Home  ImliaiiH  also 
may  say,  "  Oh,  yes,  if  Europeans,  Englishmen,  want  to  be  elected 
by  us  we  are  not  going  to  elect  them  ;  "  but  I  would  undertake  to 
take  Mr.  Gavin  Jones  throughout  the  length  and  breadth  of  India 
and  show  to  him  that  he  will  be  preferred  to  an  Indian  if  he  will 
make  common  cause  with  us.  Take  Charlie  Andrews.  I  assure 
you  that  he  will  be  elected  a  delegate  in  any  constituency  in  India 
without  the  slightest  difficulty.  Ask  him  whether  he  haft  not  been 
received  throughout  the  length  and  breadth  of  India  with  open 
arms.  I  could  multiply  those  instances.  I  have  appealed  to  the 
Europeans  to  try  once  in  a  while  to  live  on  the  pood  will  of  the 
people,  and  not  seek  to  have  their  interests  specially  safeguarded  or 
protected.  If  I  might  venture  a  suggestion,  safeguards  would  be 
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the  wrong  way  to  go  about  the  business.  Let  them  live  in  India  a* 
one  of  us — that  is  how  I  would  want  them  to  live,  and  how  I  would 
beseech  them  to  live.  In  any  case,  I  do  feel  that,  in  any  scheme 
that  the  Congress  can  be  party  to,  there  is  no  room  for  the  protec- 
tion of  special  interests.  The  special  interests  are  automatically 
protected  when  you  have  got  adult  suffrage. 

So  far  as  the  Christians  are  concerned,  if  I  may  cite  the  testi- 
mony of  one  who  is  no  longer  with  us,  I  know  that  he  said :  "  We 
want  no  special  protection."  And  I  have  letters  from  Christian 
organisations  saying  that  they  want  no  special  protection,  th§t  the 
special  protection  that  they  would  get  would  be  by  right  of  humble 
service. 

Then,  are  any  special  qualifications  to  be  laid  down  for  eligibility 
for  membership  of  the  Upper  House?  As  you  know  my  opinion 
about  the  Upper  House,  1  do  not  need  to  give  any  opinion  about 
that. 

Now  I  come  to  a  very  delicate  point- — that  is,  the  Oath  of  Alle- 
giance. I  would  not  be  able  to  give  any  opinion  just  now,  because 
I  want  to  know  what  the  status  is  to  be.  If  it  is  to  be  complete 
freedom,  if  it  is  to  be  complete  independence  for  India,  the  Oath 
of  Allegiance  naturally  will  be  of  one  character.  If  it  is  to  be  a 
subject  India,  then  1  have  no  place  there.  Therefore  it  is  not 
possible  for  me  to-day  to  give  any  opinion  upon  the  question  of  the 
Oath  of  Allegiance. 

Then  the  lust  question  :  what  provision,  if  any,  shall  be  made 
in  each  Chamber  for  nominated  members?  Well,  in  the  scheme 
that  the  Congress  men  have  adumbrated  there  is  no  room  for  nomi- 
nated members.  I  run  understand  experts  coming,  or  men  whose 
advice  micfht  be  sought.  They  would  give  their  advice  and  thev 
would  retire.  I  cannot  see  the  slightest  justification  for  clothing 
them  with  votes.  Votes  are  given  only  by  popular  representatives 
if  we  want  to  have  a  democratic;  institution  undiluted.  Therefore  I 
cannot  possibly  endorse  a  scheme  where  there  are  nominated 
members. 

But  that  brings  me  back  to  sub-head  (v).  We  have  provision  in 
the  Congress  regarding  special  cases.  We  want  women  to  be  elect- 
ed, we  want  Europeans  to  be  elected,  we  certainly  want  Untouch- 
ables to  be  elected,  we  want  Christians  to  be  elected;  and  I  know 
well  enough  that  these  are  very  large  minorities.  Now,  supposing 
that  the  constituencies  so  misbehave  themselves  as  not  to  elect 
women  or  Europeans  or  Untouchables  or,  say,  landlords,  and  they 
do  not  do  so  for  no  reasonable  justification  whatsoever,  I  would 
have  a  clause  in  the  constitution  which  would  enable  this  elected 
Legislature  to  elect  those  who  should  have  been  elected,  but  have 
not  been  elected.  Perhaps  I  have  not  been  able  to  express  my 
meaning  clearly,  so  I  will  give  you  an  illustration.  We  have  in 
one  provincial  Congress  council  exactly  a  rule  of  this  character. 
We  nave  thrown  the  burden  upon  the  constituencies  of  electing  so 
many  women,  so  many  Mussulmans  and  so  many  Untouchables  to> 
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the  council;  and,  if  they  fail  to  do  so,  the  election  is  then  conducted 
by  this  elected  body.  They  elect  those  who  have  been  unjustly 
left  out  by  the  electorate.  I  would  welcome  some  such  saving  clause 
in  order  that  constituencies  may  not  misbehave  themselves ;  but, 
in  the  first  instance,  I  would  trust  the  constituencies  to  elect  all 
classes  of  people  and  not  become  clannish  or  be  caste-ridden.  The 
Congress  mentality,  I  may  assure  you,  is  wholly  and  absolutely 
against  caste  and  against  the  doctrine  of  superiority  and  inferiority. 
Congress  is  cultivating  a  spirit  of  absolute  equality. 

I  am  sorry  for  having  taken  so  much  of  vour  time,  but  1  am 
thankful  to  you  for  having  given  me  this  indulgence,  Lord  Sankey. 

(Lord  Sankey  left  the  Chair,  which  was  taken  by  Lord  Lothian.) 

Sir  Sultan  Ahmed:  I  have  a  question  I  want  to  put  to  Mr. 
Gandhi,  if  you  will  permit  me  to  do  so.  He  suggested  that,  if  the 
requisite  number  of  people  for  any  particular  community  were  not 
elected,  then  he  would  have  the  power  of  election  given  to  some 
other  body. 

Mr.  Gandhi:  No,  it  is  those  people  who  are  elected  who  will 
elect. 

Mr.  Jyengar:  Co-option. 

Mr.  Gandhi  :  (Jail  it  co-option.  As  a  layman,  you  would  not 
expect  me  to  use  accurate  language,  please. 

Sir  Sultan  Ahmed :  .But  does  that  not  imply  that  there  will  be 
reservation  of  seats  for  communities? 

Mr.  Gandhi:  It  need  not.  As  I  say,  there  can  be  a  clause  of 
that  kind,  without  specifying  the  number;  but  I  do  riot  mind  even 
the  numbers  being  specified.  And  you  will  please  remember  that 
that  did  not  refer  to  the  Musalmans  at  all. 

Sir  Sultan  Ahmed:  No,  I  am  not  talking  about  Mussulmans  at 
all;  I  am  talking  about  those  four  classes  whom  you  mentioned: 
Commerce,  Labour,  Landlords,  and  so  on.  It  is  nothing  to  do 
with  Mussulmans  at  all ;  they  do  not  come  into  it. 

Mrs.  Subbarayan :  May  I  also  respectfully  ask  Mahatina  Gandhi 
a  question?  You  referred  to  the  position  of  women.  Suppose  the 
Central  Legislature  does  not  have  any  women  on  it,  then  you  will 
have  a  clause  to  allow  that  Legislature  to  co-opt  women  ? 

Mr.  Gandhi:  I  would  boycott  that  Legislature.  A  Legislature 
that  will  not  elect  a  proper  share  of  women  will  be  boycotted  by  me, 
and  I  speak  for  the  Congress  also.  There  would  certainly  be  full 

frotection.     How  it  can  be  brought  about  is  incredibly  simple ;  but 
would  be  no  party  to  a  setting  up  of  special  constituencies. 

Mrs.  Subbarayan:  Not  special  constituencies;  but  supposing 
women  do  not  come  in  by  general  election,  then  you  will  allow  the 
Central  Legislature  to  elect  some  women  ? 

Mr.  Gandhi:  Then  they  have  got  to  enjoy  the  honour  of  being 
elected  by  the  elected  legislators,  before  they  can  conduct  their 
proceedings. 
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Sir  Akbar  Hytlari :  May  I  ask  one  question.  With  regard  to 
the  500,000  villages  or  electorates,  would  they  elect  first  to  the 
Provincial  Council  and  then  the  Provincial  Councils  elect  to  the 
Federal  Legislature;  or  would  you  have  separate  electorates  for  the 
Provincial  Council  and  the  Federal  Legislature? 

Mr.  Gandhi :  May  I  suggest,  Sir,  in  the  first  instance,  in  answer 
to  Sir  Akhar  Hydari,  that  if  you  accept  the  general  outline  of  the 
scheme  that  I  have  adumbrated,  all  these  things  can  really  be 
settled  without  the  slightest  difficulty;  but  the  special  question  that 
Sir  Akbar  has  asked  I  will  answer  by  saying  that  the  villages  will 
be  electing  candidates  to  no  legislature  in  the  scheme  that  I  was 
trying  to  propound,  but  they  will  elect  the  electors,  the  voters — 
the  villagers  will  elect  one  man,  and  say  **  you  will  exercise  the 
vote  for  us  ".  He  will  become  their  agent  for  the  election  either 
to  the  Provincial  Legislature  or  to  the  Central  Legislature. 

Sir  Ah-bar  Ilydari :  Then  that  man  would  have  a  dual  capacity, 
either  to  elect  a  man  to  the  Provincial  Council  or  to  the  Central 
Legislature? 

Mr.  (/an din:  lie  can  have  that;  but  to-day,  to  be  relevant,  I 
was  talking  simply  to  the  election  to  the  Central  Legislature.  I 
would  certainly  apply  the  same  scheme  to  the  Provincial  Legi-la- 
ture. 

Sir  Akhar  Ifydan  :  Would  you  rule  out  any  idea  of  the  Provin- 
cial Legislature  so  elected  electing  to  the  Federal  Legislature? 

Mr.   Ga ndhi :    \   do  not  rule  it  out  but   that   does  not  commend 
itself  to  me.      If  that  is  the  special  meaning  of  4i  indirect  election 
I    rule    it    out.     Therefore    f    use    the    term  "  indirect    election  " 
vaguely.      If  it  has  any  such  technical  meaning,  I  do  not  know. 

//.//.  The  Maharaja  Garkirar  of  Haroiln  :  That  is  the  line  on 
which  we  are  working. 

Mr.  Gandhi :   I  know  Your  Higlmess's  scheme. 

//.//.  The  Maharaja  Gaekicar  of  Baroda  :  The  object  being*  that 
each  individual,  irrespective  of  class  or  creed,  should  be  able  to 
vote. 

Mr.  Gandhi:   Yes,  T  know. 

Sir  I'rorash  Chunder  Mitter:  Sir,  Subject  to  the  usual  reserva- 
tions, which  1  need  not  repeat,  I  will  offer  a  few  remarks.  With 
regard  to  sub-heads  (i)  and  (ii),  I  am  of  opinion  that  these  are 
matters  which  are  primarily  for  Their  Highnesses.  I  do  not  say 
that  these  are  matters  which  are  absolutely  for  Their  Highnesses, 
but  I  do  say  these  are  matters  which  are  primarily  for  Their  High- 
nesses. 1  will  explain  what  I  mean.  Sir  Tej  Bahadur  Sapru  and 
others  have  placed  before  Their  Highnesses  certain  aspects  of  the 
question.  We  are  going;  to  work  together,  and  it  is  desirable  that 
Their  Highnesses  should  know  what  British  Indian  representatives 
think.  It  is  equally  desirable  that  the  British  Indian  representa- 
tives, after  having  made  their  suggestions,  should  give  every  weight 
to  Their  Highnesses*  opinion  as  to  how  they  are  going  to  meet  us. 
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We  must  remember,  Sir,  that  our  object  is  to  work  together. 
Why? — For  the  peace  and  happiness  of 'India.  And  if  our  object 
be  to  work  for  trie  peace  and  happiness  of  India,  there  must  be 
give  and  take.  We  have  made  our  representation*  to  Their  High- 
nesses that  we  would  like  to  have,  for  example,  some  sort  of  elective 
system  for  the  Lower  House.  We  may  expect  thai  Their  High- 
nesses will  give  due  weight  to  that  opinion.  It  may  be  that,  in 
some  States,  our  suggestion  cannot  be  carried  out,  while  it  may  be 
that  in  some  other  States  it  can  be  carried  out  to  a  certain  point ; 
but.  if  we  both  desire  to  work  together,  I  think  we  ought  to  leiive 
it  at  that.  Just  as  I  for  one  (and  1  am  sure  most  of  us)  would 
object  to  Their  Highnesses  dictating  as  to  how  British  India  should 
be  represented,  in  the  same  way,  if  we  try  to  place  ourselves  in 
their  position,  we  ought  to  be  able  to  agree  that  there  should  be 
mutual  understanding  and  no  idea  of  dictation. 

T  think,  Sir,  that  that  is  all  I  need  say  about  sub-head  (i)  (a). 
With  regard  to  general  points  involved  in  sub-head  (i)  (b)  and 
sub-head  (ii),  I  say  it  may  be  that  the  method  of  nomination  will 
have  to  be  adopted  by  certain  States.  It  may  be  that  Home  method 
intermediate  between  nomination  and  some  form  of  election  will 
have  to  be  adopted.  But  let  us  not  forget  why  we  are  federating. 
One  great  object  of  federation  is  to  bring  about  an  improved 
status  for  our  common  Motherland.  Let  us  suppose  a  representa- 
tive of  India  goes  to  the  League  of  Nations  under  present  condi- 
tions, and  let  us  suppose  that  a  representative  of  India  goes  to  the 
League  of  Nations  in  future,  representing  a  federated  India. 
Cannot  that  latter  representative  hold  up  his  head  much  higher 
than  any  representative,  however  exalted,  however  able,  however 
truly  representative  he  may  be,  who  goes  at  the  present  moment? 
If  one  of  the  vital  objects  of  this  Federation  be  to  exalt  our  common 
Motherland,  I  think,  by  trying  to  ({nibble,  by  trying  to  create 
differences  where  differences  should  not  exist,  we  shall  add  diffi- 
culties to  this  already  difficult  problem.  From  that  point  of  view 
again  I  would  appeal  to  my  colleagues  from  British  India,  a«  1 
would  appeal  to  Their  Highnesses,  that  there  be  more  give  and 
take — more  understanding — for  the  common  good  of  our  common 
Motherland. 

I  will  next  say  a  few  words  about  sub-head  (iii).  I  am  of  opi- 
nion that,  for  many  reasons,  election  to  the  Upper  House  by  the 
indirect  method  is  priw4  facie  commendable;  but,  us  Sij  Tej'Bahii- 
dur  Sapru  points  out,  that  indirect  election  to  the  Upper  House 
may  be  by  members  of  the  Provincial  Legislature  or  it  may  be  a 
more  extended  electorate,  namely  the  members  of  the  Provincial 
Legislature  along  with  members  of  local  bodies,  such  as  district 
boards  and  municipalities,  and — if  I  may  just  throw  out  a  suggeM- 
tion — even  the  Senates  of  Universities. 

As  I  say,  a  system  of  indirect  election  to  the  Upper  House  may 
be  desirable;  and,  if  you  have  a  system  of  indirect  election  to  the 
Upper  House,  you  are  likely  to  have  an  Upper  House  where  the 
popular  element  will  be  represented.  I  hope  the  members  of  the 
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British  Delegation  will  not  misunderstand  me  when  I  say  that  in 
that  way  we  may  hope  to  avoid,  in  future,  the  clash  of  interests 
which  has  marked  the  history  of  the  Upper  House  and  Lower  House 
in  this  country.  As  Sir  Tej  Bahadur  Sapru  points  out,  you  cannot 
have  an  elected  Upper  House  and  deny  them  certain  rights.  If 
you  do  deny  them  certain  rights  then  perhaps  the  object  of  an 
Upper  House  has  gone.  On  the  other  hand,  if  you  do  give  them 
certain  rights,  then  there  should  be  a  popular  element  or  else  con- 
flicts are  almost  inevitable.  But,  having  that  popular  element, 
you  should  also  have  other  points  before  you,  namely,  experience 
and  age;  and,  if  I  may  say  so,  your  aim  should  be,  if  possible,  to 
have  an  Upper  House  which  represents  the  national  interest  rather 
than  party  interests.  If  that  be  our  ideal  of  an  Upper  House,  let 
us  not  tin uk  of  the  House  of  Lords  in  this  country.  Let  us  think 
rather  of  some  of  the  more  modern  Upper  Houses  and  adapt  them 
to  conditions  such  as  prevail  in  our  country.  If  we  are  successful 
in  adapting  them  in  this  way,  I  think  we  shall  find  that  much  of 
the  prejudice  against  an  Upper  House,  which  exists  among  demo- 
crats at  present,  will  rapidly  disappear.  In  this  connection  I  would 
incidentally  refer  to  one  of  our  great  difficulties,  namely,  our  com- 
munal question.  A  true  Upper  House,  in  which  there  will  be  the 
better  mind  of  the  Muslims  and  the  better  mind  of  the  Hindus,  will 
mean,  I  am  sure,  that  the  communal  question  will  lose  many  of  its 
pyesent  difficulties. 

I  have  supported  and  I  do  support  indirect  election,  however, 
on  the  understanding  that  the  kind  of  picture  that  has  been  pre- 
sented to  us  will  be  the  final  picture.  If,  on  the  other  hand,  that 
picture  is  changed  in  important  details — if,  on  the  other  hand,  the 
Lower  House  be  a  Lower  HoiKse  of  a  different  character — then, 
perhaps,  we  may  have  to  think  of  an  Upper  House  chosen  by 
direct  election.  But,  in  any  rase,  that  direct  election  should  not  be 
of  the  very  limited  character  of  that  of  our  present  Council  of 
State.  I  do  not  propose  to  develop  that  point,  because  I  do  hope 
that  the  picture  which  was  presented  last  year — the  picture  which 
has  brought  Mahatma  Gandhi  and  Pandit  Mala  viva  to  this  Con- 
ference— will  ultimately  hold  good. 

Now,  I  have  a  suggestion  to  offer,  not  only  with  regard  to  this 
point,  but  also  in  regard  to  certain  points  which  will  arise  under 
the  next  heading.  We  in  this  Committee  can  make  only  general 
observations.  It  will  be  extremely  desirable  to  have  the  whole 
matter  properly  investigated  by  a  suitable  committee.  This  com- 
mittee, I  suggest,  should  be  a  small  business-like  committee  of 
officials  and  non-officials,  which  should  gather  materials  and  work 
out  details  on  the  lines  of  the  main  ideas  expressed  here.  After  the 
members  of  this  Federal  Structure  Committee  have  discussed  this 
question  and  indicated  some  general  conclusions.  His  Majesty's 
Government — whatever  that  Government  may  be  at  that  time — 
will,  I  am  sure,  give  weight  to  its  recommendations  and  sugges- 
tions;  but  then  the  details  will  have  to  be  worked  put,  and  the 
details  are  all-important. 
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Either  at  that  stage  or  at  a  later  stage,  the  small  committee  that 
I  have  suggested  should  be  appointed.  Parenthetically,  1  would 
observe  that,  even  in  the  working  out  of  those  details,  we  should  not 
follow  the  mistake  made  in  connection  with  the  Alontagu-Chelms- 
ford  Reforms.  Then  some  official,  or  officials,  drew  up  Devolution 
Rules,  which  were  accepted  by  Government  without  consulting  the 
representatives  of  those  non-officials  who  had  to  work  under  the 
Rules.  This  committee  should  be  charged  with  the  duty  of  gather- 
ing facts,  and  may  well  have  alternative  terms  of  reference — one 
of  the  alternatives  being  on  the  basis  of  direct  election,  and  another 
alternative  being  on  the  basis  of  indirect  election,  treating  the 
village  as  a  unit. 

I  now  wish  to  say  a  few  words  with  regard  to  the  next  sub-head ;, 
and',  with  regard  to  this  sub-head,  I  will  begin  by  making  some 
general  observations.     Self-government  will  be  a  mere  shadow  of 
self-government  if  ninety  per  cent,  of  India's  people,  who  live  in 
villages,  do  not  get  a  chance  of  having  an  effective  voice  in  the 
elections.     It   is    evident    that,    where    a    constituency    consists    of 
villages  and  also  of  municipal  towns,  the  votes  of  the  municipal 
towns  prove  a  very  important  factor.     If  you  take  the  present  terri- 
torial constituencies,  at  the  one  extreme  you  have  as  large  a  terri- 
torial unit  as  80,000  or  60,000  square  miles.     To  call  it  a  territorial 
unit  for  the  purpose  of  returning  a  member  seems,  in  my  humble 
judgment,  a  misnomer;  but  it  is  nothing  uncommon  to  find  10,000 
or  15,000  square  miles  as  your  territorial  unit.     Within  these  terri- 
torial units  we  often  have  a  number  of  towns,  and  there  are  also 
scattered  villages.     Out  of  the  seven  lakhs  of  India's  villages,  more 
than  five  and  a  half  lakhs  have  a  population  of  only  500  or  less 
each.     In  my  Province,  which  I  know  better  than  any  other  Pro* 
vinces,  there  are  85,000  villages.     Of  these,  nearly  (10,000  villages 
have  each  a  population  of  less  than  500,  the  total  population  living 
in  them  being  only  11,000,000.     On   the  other  hand,   in   less  flian 
3,000  villages,   with   a   population   of  2,000   to   5,000,   more   than 
8,000,000  reside.     Taking,   as  an  example,  the  joint  constituency 
of  Rajshahi  and  Chittagong,  the  area  is  30,000  square  miles,  and 
there  are  a  number  of  towns.     Supposing  that  three  candidates  are 
fighting  for  being  elected,  naturally  each  one  of  them  will  try  to 
get  the  votes  in  the  municipal  towns,  where  they  can  go  more  easily. 
Naturally  they  can  bring  to  the  poll  a  large  number  of  voters  from 
municipal  towns;  but  what  happens  to  the  90  per  cent,  who  live  in 
villages?     In  my  Province  94  per  cent,  live  in  villages.     Do  they 
get     any      franchise?     We     may      think      that     they      have      a 
franchise,     but    their    votes    are    not    the     determining     factor. 
In  a  village  consisting  of  500  people,  less  than  half  are  over  21*. 
Therefore,  in  every  election  it  is  the  votes  of  the  towns  which  prove 
effective.     For  that  reason,  I  say,  it  is  a  pure  delusion  when  we 
speak  of  self-government  for  India. 

Therefore,  the  first  proposition  that  I  would  like  my  colleagues 
on  this  Committee  to  consider,  and  to  consider  very  carefully,  is 
the  question  of  separating  constituencies  into  urban  and  rural.  We 
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have  already  the  beginnings  of  that.  In  my  Province,  for  example, 
Calcutta,  has  a  separate  constituency  for  returning  a  non-Muhani- 
madan  member  to  the  Legislative  Assembly.  A  number  of  towns 
around  Calcutta — the  suburbs  of  Calcutta — have  a  separate  consti- 
tuency for  returning  another  non-Muhammadan  member  to  the 
Legislative  Assembly.  There  is  yet  another  urban  constituency. 
Apart  from  those  three  urban  constituencies,  in  the  rest  of  the 
Province  the  rural  voters  and  the  urban  voters  are  to  be  found  in 
one  constituency.  I  see  opposite  me  my  esteemed  friend,  Mr.  K.  C. 
Neogy,  who  has  come  here  in  another  capacity.  He  represents  the 
Dacca  Division.  I  am  asking,  what  attention  does  he  pay  to  the 
voters  ID  villages,  where  the  adult  population  is  250  and  the  number 
of  voter*  is  perhaps  5,  and  which  he  can  only  approach  after  travel- 
ling for  three  days,  as  compared  with  those  in  a  town  like  Dacca, 
with  a  population  of  about  2  lakhs?  It  must  be  remembered  that, 
in  many  parts  of  Kast  and  North  Bengal,  one  has  to  travel  in  boats 
and  other  kinds  of  river  craft.  Therefore—  if  T  may  use  the  collo- 
quialism which  the  Lord  Chancellor  uses  so  often — if  we  get  down 
to  brass  tacks,  we  must  admit  that  rural  and  urban  areas  should  be 
separated  into  different  constituencies. 

There  is  another  question  which  ^hould  be  examined  in  this 
connection.  I  think  that  we  are  more  or  less  agreed — or,  if  we  are 
not  agreed,  the  recommendation  of  the  Federal  Structure  sub-Com- 
mittee last  year  was — that  the  total  number  of  members  of  the 
Lowe i1  House  should  be  300.  Let  me  assume  that,  barring  special 
interests,  it  special  interests  be  retained,  there  will  be  somewhere 
about  200  or  a  few  more  members  for  British  India.  At  the  present 
moment  we  have  only  10*").  That  means  that  you  can  reduce  these 
big  territorial  constituencies  by  about  half;  but,  it  you  give  separate 
representation  to  urban  areas,  as  i  think  that  you  should,  then  the 
rural  constituencies  will  be  even  more  difficult  to  form.  What, 
then,  is  the  remedy?  One  remedy  may  be  to  have  500  members 
altogether  for  the  Legislative  Assembly  for  British  India  alone. 

Sir  Maneckjce  Dndahhoy :  We  are  not  discussing  at  present 
sub-head  (i). 

Sir  Provanh  Chinider  ^liticr :  I  am  dealing  with  sub-head  (iv). 
One  remedy  may  be  to  adapt  the  suggestion  that  was  made  in  the 
Nehru  Report.  Whether  I  agree  with  the  suggestion  about  adult 
franchise  or  not,  is  another  matter.  As  I  believe  in  frankness  I 
will  say  nt  once  that,  personally,  T  do  not  agree  with  it.  However, 
if  you  take  the  500  members  of  your  Legislative  Assembly  for 
British  India  alone,  that  will  mean  that  the  average  size  of  the 
constituencies  will  be  about  2,<300  square  miles.  In  the  Nehru 
Report,  however,  there  was  no  question  of  Their  Highnesses  coming 
in.  If  you  have  to  provide  seats  for  the  Indian  States,  you  will 
have  to  allow  200  or  250  for  them,  and  then  the  total  strength  of 
the  Legislature  will  be  700  or  750,  which,  for  other  reasons,  i* 
likely  to  be  too  big.  If  you  take  200  or  thereabouts  as  the  total 
size  of  your  British  Indian  section  of  the  Legislature,  then  either 
you  will  have  to  submit  to  very  wide  areas,  which  will  result  in 


171 

the  candidate  and  elector  having  no  touch  with  each  other,  or  you 
will  have  to  think  of  something  else.     In  this  connection,   1  may 
point  out  that  the  Federal  Structure  sub-Committee  did  consider, 
and   unanimously   reject,   the   question    of    indirect   election.      If   I 
may  say  so,  1  would  have  rejected  the  question  of  indirect  election 
of  the  type  which   was  before  the  public  of   India.     One  type  of 
indirect  election  was  suggested  by  the  Simon  Commission's  Ileport, 
namely,  that  the  local  legislature  should  be  the  electing  unit.      I 
have  no  hesitation   in  saying  that  that  is  thoroughly  unacceptable 
to  every  section  of  Indian  public  opinion.      Another  type  of  indirect 
election  with  which  we  in   India  were  familiar  was  the  system  that 
obtained  under  the  Minto-Morley  Reforms,  where  members  for  local 
bodies  were  the  electors.     The  total  number  of  such  electors,  how- 
ever,   was    very    small.      Experience,    proved    that    these    electoral 
colleges  under  the  Minto-Morley  scheme,   with  a  small   number  of 
electors,   were   unsatisfactory.     The    Indian    public,    therefore,    had 
no  hesitation    in    rejecting   that    system    ot    indirect    election.      The 
suggestion  made  by  Mr.  Gandhi,  if  properly  worked  out   and  duly 
considered,    may   throw    a    new    light    upon    the    matter.      Again    I 
will  illustrate  that  suggestion  from  my  Province.     There  are  8^,000 
villages.      If  you  could  give  to  the  primary  voters  in  these  villages 
some  sort  of  adult  franchise,  and  ask  them  to  nominate  one  member 
to  represent   the  village,   as   Mr.   (rand hi  suggested,  you   would    be 
following   a   system    with    which    we    in    India   are    very    familiar. 
Speaking  for  myself,   I   would  allow  each  village  unit  to  elect  n  to 
10  voters.      We  are  familiar  with  the  system  of  Punchayat,  which 
means  a,  body  of  •">.      We — the  Indian   members  at  any  rate — know 
what  the  village  communities  in  India  mean  to  the  country.      It  it* 
a  mistake  to  think  that  the  village  communities  in  India  were  like 
your  parish  councils  or  even  like  your  borough  of  county  councils. 
These  village  communities  in  India  were  not  merely  concerned  with 
the  Jiealth  and  amenities  of  the  villages.     True,  there  was  no  ballot- 
box.      But    the    Punchayets   were  charged   with   the   preservation    of 
peace  and   the  fiscal   administration   of   the  villages.      They   looked 
after  the  protection  of  the  villages;  they  looked  after  the*  collection 
of  the  revenue  which  was  to  be  handed  over  to  the  Government  or 
the  Killing  Prince.     They  were,  in  that  sense,  although  theie  was 
no  ballot  box,  an  example  of  true  self-government.     When  dynas- 
ties tumbled,  when  legions  thundered  by,  it  was  these  village  com- 
munities which  kept  up  civilisation  in  the  villages  of  India.     Hy 
all  means,  therefore,  study  the  example  of  other  countries.      Study 
the  systems  in  Australia  and  Canada  and  European  countries ;  but 
assimilate  the  result  of  your  studies  and  apply  them  to  conditions 
in  India.     If  you  truly  assimilate  the  result  of  your  studio.**,  and 
if  you  provide  5  to  10  voters  for  each  of  these  villages  as  a  unit, 
then,  speaking  for  India  as  a  whole,  there  may  be  3  millions  (if 
you  allow  5  each)  or  0  millions  (if  you  allow  10  each)  of  voters  for 
rural  areas  alone.     Then  instead  of  the  present  one  and  one-eighth 
millions  you  will  have  a  far  more  representative  wystem  of  election. 
The  system  of  indirect  election  has  never  been  considered  by  the 
Indian  public;  and,  in  view  of  the  course  advocated  by  Mahatma 
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Gandhi,  this  system  ought  to  have  a  fair  chance  of  being  properly 
considered.  I  do  not  for  a  moment  suggest  that  this  idea  should 
be  accepted  all  at  once.  I  do  suggest  that,  for  the  committee  that 
I  have  mentioned,  one  of  the  terms  of  reference  should  be  indirect 
election,  on  the  lines  indicated,  at  any  rate  for  the  villages  if  not 
for  the  towns. 

I  may  say,  Sir,  that  I  have  for  a  long  time  held  the  view  that 
this  system  of  election  is  better  suited  to  Indian  conditions.  Last 
year,  when  I  had  the  honour  and  the  privilege  of  serving  on  the 
Franchise  sub-Committee,  I  put  forward  this  view.  The  reason 
why  this  view  was  so  prominent  in  my  mind  was  that  I  had  a  good 
deal  to  do  with  four  General  Elections  in  my  Province.  Two  of 
these  General  Elections  I  had  to  conduct  under  the  immediate 
leadership  of  that  great  Nationalist,  Surendranath  Banerji;  and  I 
found  that,  in  every  election,  from  whatever  party  the  candidate 
came — and  even  those  who  did  not  belong  to  any  party  but  called 
them  selves  Independents — all  concentrated  their  attention  on 
securing  the  votes  of  the  town  population.  They  neglected  the 
votes  of  the  villages,  because  these  votes  were  so  ineffective. 
"  Well/'  we  glibly  say,  "  let  there  be  direct  election  ";  but  I 
should  like  to  know  more  details  of  every  Province,  as  to  what 
would  be  the  effect  of  such  election,  what  will  be  the  total  area  of 
each  electorate,  what  will  be  the  total  number  of  voters,  and  how 
will  the  strength  of  the  urban  and  the  rural  voters  compare.  I 
would  also  like  to  have  more  details  as  to  the  franchise.  Therefore, 
all  1  urn  pleading  for  is  that  we  should  not  decide  in  advance, 
without  investigation  of  the  facts,  but  we  should  decide  when  we 
have  more  materials,  more  facts.  I  see  around  me  some  of  the 
best  lawyers  in  India,  and  I  think  I  can  always  remind  them  that, 
if  we  want  to  decide  properly,  we  should  not  ignore  the  facts;  we 
should  not  attempt  to  apply  the  law  before  we  know  what  our  facts 
are. 

I  will  now  refer  to  the  next  point,  namely,  the  question  of  the 
representation  of  special  interests.  I  agree  with  the  unanimous 
recommendation  arrived  at  by  the  Federal  Structure  sub-Committee 
in  the  last  Session.  It  says  : 

"  Opinion  was  unanimous  in  the  sub-Committee  that, 
subject  to  any  report  of  the  Minorities  sub-Committee,  provi- 
sion should  be  made  for  the  representation,  possibly  in  both 
Chambers,  and  certainly  in  the  Lower  Chamber,  of  certain 
special  interests,  namely,  the  Depressed  Classes,  Indian 
Christians,  Europeans,  Anglo-Indians,  Landlords,  Commerce 
(European  and  Indian)  and  Labour." 

If  that  recommendation  stands  I  have  nothing  to  say.  Certain 
criticisms  have  been  offered ;  but,  in  view  of  the  facts  that  these 
recommendations  were  unanimous,  and  that  the  members  of  the 
previous  sub-Committee  constitute  the  majority  of  the  present,  I 
expect  that  the  recommendations  will  stand.  I  will,  however,  just 
deal  briefly  with  some  of  the  criticisms  offered.  My  friend,  Dr. 
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Ambedkar — if  I  followed  him  aright — is  of  the  opinion  that  the 
only  class  that  should  have  special  representation  is  the  backward 
tslass.  Even  as  regards  Labour,  he  is  of  opinion  that,  if  there  be 
adult  suffrage,  Labour  does  not  require  special  representation.  As 
regards  the  capitalistic  classes,  like  Commerce  and  Landlords,  their 
very  name  was  anathema  to  him.  He  said  that  there  is  no  special 
representation  of  these  classes  in  this  country.  I  can  quite  under- 
stand that  argument;  but  when  we  have  proved  democracy,  when 
we  have  passed  through  the  stages  through  which  your  great  country 
has  passed,  there  need  not  be  the  same  need  for  special  representa- 
tion of  the  different  classes  mentioned  above.  Your  present  electors 
were  not  your  electors  even  in  1917,  when  their  number  was  much 
less.  Four  present  electors  were  certainly  not  the  electors  after 
the  Gladstone  Act  of  the  'eighties.  Your  present  number  of  electors 
were  certainly  not  the  electors  after  Disraeli's  Act  in  the  'sixties, 
and,  if  I  remember  aright — I  am  speaking  from  memory — you  had 
a  little  over  one  million  voters  after  the  Reform  Act;  you  had 
something  like  two  million  voters  after  Disraeli's  Act;  and  yo\i 
had  something  like  five  million  voters  after  Gladstone's  Act.  Well, 
apart  from  the  initial  five  or  six  centuries,  you  have  taken  more 
than  a  century  for  the  last  phase  of  your  development.  Let  us 
have  at  least  thirty  years  for  our  development.  During  this  inter- 
mediate period,  1  am  sure  that  it  is  necessary — it  is  certainly 
desirable — that  these  separate  interests  should  be  properly  repre- 
sented. Take  Commerce.  Well,  in  the  new  system  of  representa- 
tive government,  I  am  sure  Commerce  will  be  called  upon  to  pay 
more  than  it  pays  at  the  present  moment.  Take  landlords.  The 
same  observation  applies  to  them.  Would  you  not  allow  the  Com- 
merce representatives,  the  Landlords'  representatives,  even  to  have 
their  say  before  the  majority  decide  against  them,  because  in  any 
case  they  will  be  in  n  hopeless  minority?  T  fully  believe  in  govern- 
ment by  persuasion,  by  discussion.  Yon  should  allow  these  in- 
terests to  have  sufficient  representation,  so  that  they  may  put 
forward  their  view-point.  They  have  ultimately  got  to  depend  on 
the  judgment,  the  sense  of  fairness,  of  the  majority;  out  the 
majority  will  in  no  case  be  a  majority  of  these  classes.  For  all 
these  reasons  I  submit  that  the  unanimous  recommendation  arrived 
at  last  year  should  stand  so  far  as  this  point  is  concerned. 

As  regards  head  No.  (vi),  I  suggest  that  the  age  liinit  should  be 
not  less  than  35.  I  further  suggest  that,  as  Sir  Tej  Bahadur  Saprir 
pointed  out,  public  service  should  also  be  an  element. 

Mr.  Sastri :  What  is  public  service  ? 

Sir  Provash  Chunder  Milter :  What  the  actual  rule  for  defining 
public  service  will  be,  we  may  leave  to  a  later  decision;  but  as 
regards  those  with  public  service,  no  property  qualification  would 
apply  to  them.  Public  service  may  mean  various  things.  For 
example,  my  friend,  the  Right  Honourable  Srinivasa  Sastri,  has 
rendered  distinguished  public  service  in  South  Africa  and  Canada ; 
that  is  public  service.  Mahatma  Gandhi  has  rendered  distinguiah- 
«ed  public  service.  As  to  public  service,  those  who  understand  the 
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English  language  understand  what  it  means.     AVhat  definition  you 
ought  to  give  to  it  is  a  different  matter. 

Sir  Muhammad  Shaft  :  Who  will  decide  the  claim  put  forward 
by  anybody  and  everybody  as  to  whether  A,  B  or  C  has  rendered 
public  service  or  riot? 

Sir  I'm  rash  (thunder  Miner:  I  would  like  distinguished  advice 
from  Sir  Muhammad  Shaft  on  that  point.  If  you  want  to  decide 
it  here,  let  us  decide  it  here.  If  you  want  to  get  it  decided  some- 
where else,  do  so.  But  it  is  no  good  ((nibbling.  I  would  like  to 
have  your  advice,  Sir  Muhammad  Shah',  as  to  what  in  your  opinion 
constitutes  public  service. 

Sir  Mattel:  jee  Daaabhoy :  Honorary  Magistrates  also  render 
public  service;  would  you  include  them? 

Sir  I'roraxh  Ch under  Mitler:  Not  necessarily.  However,  I 
think,  Sir,  we  are  assembled  in  this  Committee  to  do  serious  busi- 
ness. If  any  view  point  is  put  forward  against  the  cherished  point 
of  view  of  somebody  else,  let  them  not  try  to  kill  it  by  ridicule.  If 
we  want  to  discuss  this,  let  us  discuss  in  this  Committee,  or  a  smaller 
sub-Committee,  what  public  service  should  mean.  But,  much  as 
I  respect  you,  Sir  Muhammad,  ridicule  will  be  of  little  assistance 
to  this  Committee. 

Sir  Muhammad  SJiafi  :  I  put  a  question  merely  to  elucidate  the 
point. 

Sir  J'rorash  Ch under  Mittei  :  I  have  left  it  to  you,  Sir  Muham- 
mad. I  shall  be  perfectly  content  if  you  will  draw  up  a  list  of 
public  services. 

Chair  in  fin  :  It  will  clearly  have  to  be  defined  in  the  constitution, 
if  you  are  going  to  have  this. 

Sir  I'm  rash  Chunder  Milter:  Yes,  certainly,  that  is  my  point; 
it  will  have  to  be  very  carefully  defined  in  the  constitution.  If  we 
want  to  define  it  here,  let  us  go  into  it. 

Now,  Sir,  the  next  point  is: 

**  What  requirements,  if  any,  are  to  be  made  in  the  matter 
of  an  Oath  of  Allegiance  on  assumption  of  a  seat  in  either 
Chamber?  " 

I  have  no  hesitation  in  saying  that  there  ought  to  be  an  Oath  of 
Allegiance.  On  that  point,  very  possibly,  the  reason  why  it  was 
specifically  put  was  to  obtain  Their  Highnesses'  views.  From  what 
I  gather  from  some  of  the  representatives  of  the  Indian  States,  I 
think  they  have  no  objection.  What  the  form  of  the  Oath  of  Alle- 
giance is  to  be,  is  a  matter  which  can  be  left  to  the  draftsmen. 
There  is  another  reason  why,  on  the  terms  of  this  reference,  we 
should  have  an  Oath  of  Allegiance.  Under  the  terms  of  this  refer- 
ence we  are  aiming  at  equality  of  status  within  the  British  Com- 
monwealth of  Nations.  Now,  the  admitted  head  of  the  Common- 
wealth is  the  King-Emperor.  Anyone  who  wants  to  come  within 
this  Commonwealth  should  have  no  hesitation  in  having  an  Oath  of 
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Allegiance;  and,  as  Their  Highnesses  do  not  object,  I  do  not  see 
that  we  need  have  much  objection. 

Then,  Sir,  the  last  item  is: 

"  What  provision,  it  any,  shall  be  made  in  each  Chamber 
for  nominated  members,  and  for  what  purposes." 

1  may  say  generally  that  1  agree  with  the  recommendations  of  the 
Federal  Structure  sub-Committee,  and  I  need  not  elaborate  that 
point;  but,  if  later  on,  the  recommendations  be  not  accepted,  then 
I  reserve  to  myself  the  full  right  of  making  my  submissions.  That 
is  all  I  wish  to  say. 

(The  Committee  (uljourned  at  4-10  fi.nt.} 
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connected  trit/i    tluy  Kleetioti   of  Me  mhera  of  the 
Leyislutiire  —  (concluded). 

Dr.  Awbe.dkar:  I  would  like  to  ask  Mr.  Gandhi  this  question  : 
The  Congress  has  not  considered  at  all  the  question  regarding  the 
nature  of  the  Federal  Legislature  or  the  Federal  Executive.  The 
only  question  that  the  Congress  has  considered  is  whether  it  will  be 
part  of  the  British  Empire  or  whether  it  will  be  independent. 
Consequently,  what  Mr.  Gandhi  said  yesterday  might  bo  his  own 
personal  view.  I  should  like  to  ask  whether  he  was  expressing  his 
own  personal  view,  or  whether  he  claimed  in  that  respect  to  repre- 
sent the  views  of  the  Congress.  Then  1  should  like  to  ask  him  a 
second  question.  In  so  far  as  we  know  of  the  proceedings  of  the 
Congress  which  are  open  to  the  public,  this  question  was  not  consi- 
dered by  the  Congress  to  my  knowledge.  It  may  have  been  consi- 
dered in  secret  by  the  Congress.  Therefore,  I  ask  the  question. 
The  next  question  is  whether  the  question  of  indirect  election  to 
which,  I  think,  he  gave  his  support  yesterday,  was  not  put  forward 
by  Mrs.  Annie  Besant  in  the  Home  Rule  Bill  which  was  formulated, 
and  whether  that  method  of  constituting  the  Federal  Legislature 
was  not  definitely  rejected  by  the  Congress. 

Chninnfin  :  Those  are  the  three  questions.  No  doubt  Mr. 
Gandhi  will  consider  the  answers. 

Mr.  Joshi:  I  am  very  grateful  to  you  for  giving  me  this  oppor- 
tunity, and  I  am  also  very  grateful  to  the  Committee  for  their 
indulgence  in  allowing  me  to  refer  to  one  special  question.  The 
point  upon  which  I  want  to  touch  now  is  the  representation  of  the 
special  classes. 
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We  shall  not  ask  for  special  representation  of  the  working  classes* 
on  two  conditions.  The  first  condition  is,  if  there  is  adult  suffrage ; 
and  the  second  condition  is,  if  there  is  no  special  representation  of 
any  other  class.  But  if  there  is  no  adult  suffrage  or  if  other  classes- 
get  special  representation,  then  we  shall  claim  special' reprevsenta- 
tion  for  the  workers  also. 

On  the  question  of  the  adult  franchise  I  do  not  wish  to  dwelt 
here — this  is  not  the  Committee  for  it.  But  it  is  necessary  for  me 
to  make  clear  that  we  believe  that,  if  there  is  adult  franchise,  and 
if  there  are  proper  election  rules  for  controlling  extravagant  ex- 
penditure and  also  providing  for  certain  minimum  election  expenses 
being  provided  out  of  State  funds,  we  believe  that  if  Labour 
organises  itself  properly,  Labour  will  be  able  in  time  to  secure  it& 
share  in  the  Legislatures.  But,  whether  there  is  adult  suffrage  or 
not,  if  other  classes,  such  as  the  Landholders  or  Trade  and  Industry, 
ask  for  arid  get  special  representation,  then  Labour  also  will  claim 
special  representation. 

My  Lord  Chancellor,  the  present  position  of  Labour  representa- 
tion in  the  Indian  Legislatures  shows  great  neglect  of  Labour 
interests.  In  the  Legislative  Assembly,  by  rule,  there  is  not  a 
single  seat  reserved;  but,  by  courtesy,  Government  nominate  one 
man,  while  the  interests  which  we  have  to  oppose  sometimes  have 
as  many  as  twenty-one  seats.  It  is  necessary  for  me  to  name  those 
interests.  I  will  consider  all  the  European  interests,  all  the  Land- 
holders' interests,  and  the  interests  of  Trade  and  Industry  together. 
These  three  interests  may  be  described  as  the  same — the  interests  of 
capitalists.  They  have  as  many  as  twenty-one  seats  reserved  for 
them.  Besides  this,  they,  being  very  wealthy  people,  get  repre- 
sentation through  ordinary  constituencies,  while  there  is  only  one 
seat  for  Labour  in  the  Legislative  Assembly.  There  is  no  seat  in 
the  Council  of  State  at  all.  As  regards  the  Provincial  Councils, 
there  are  only  ten  nominated  seats  for  Labour  in  all  the  Councils 
together,  while  there  are  eighty-six  seats  given  to  the  Europeans, 
Landholders  and  Trade  and  Industry.  This  position  clearly  shows 
that  Labour  is  not  properly  represented. 

The  Royal  Commission  on  Labour,  over  which  Mr.  Whitley 
presided,  admitted  this  fact,  and  they  have,  at  pages  462  and  463, 
dealt  with  this  question.  They  say  that,  even  it  the  minor  reforms 
made  in  1926  are  taken  into  account,  Industrial  Labour,  by  com- 
parison with  the  employers,  has  been  under- represented/  They 
admit  this  fact,  and  they  have  made  some  suggestions.  One  of 
their  suggestions  is  that  Labour  representation  must  be  adequate. 
They  do  not  state  that  "  adequate  "  means  so  much ;  they  have  not 
gone  into  it;  but  if  you  would  ask  me  what  is  meant  by  "adequate,"" 
I  myself  hold  that  Labour  should  be  represented  in  accordance  with 
its  numbers.  At  least,  Labour  representation  cannot  be  less  than 
the  representation  of  the  Europeans,  the  representation  of  the 
Landholders  and  the  representation  of  Industry  and  Commerce  put 
together.  We  must  at  least  get  as  much  as  they  get;  and  our 


177 

claim  is  that  we  should  pet  representation  in  accordance  with  our 
numbers.  We  do  not  want  any  special  favour  at  all. 

Then,  the  Royal  Commission  on  Labour  also  recognises  that  this 
representation  should  be  by  election.  They  are  opposed  to  nomi- 
nation on  several  grounds.  I  do  not  wish  to  go  into  those  grounds 
at  all;  but  they  definitely  state  that,  in  their  opinion,  the  proper 
method  of  representing  Labour  in  the  Legislatures  is  by  election. 
Then  they  suggest,  as  the  method  of  election,  direct  election  by 
members  of  registered  trade  unions  as  constituencies — they  suggest 
that,  for  the  representation  of  Labour,  the  trade  unions  should  be 
regarded  as  constituencies.  This  is  concerning  Industrial  Labour. 

We  claim — and  the  Royal  Commission  on  Labour  also  admits — 
that  some  provision  must  be  made  for  the  representation  of  Agri- 
cultural Labour.  It  is  true  that  to-day  there  are  no  special  regis- 
tered organisations  for  Agricultural  Labour;  but  there  are  organisa- 
tions called  the  Kisan  Sabhas,  which  are  the  beginning  of  some 
organisation ;  and  I  am  convinced  that,  if  we  once  recognise  the 
principle  that  the  representation  of  the  agricultural  wage-earners 
should  be  through  their  organisations,  there  should  be  no  difficulty 
in  securing  registered  organisations. 

Then,  Lord  Chancellor,  there  are  one  or  two  other  classes  which 
are  also  the  working  classes;  that  is  to  say,  the  labourers,  for  whom 
I  plead  that  they  shall  have  representation.  These  are  the  agri- 
cultural tenants.  They  arc  not  wage-earners  in  the  strict  sense  of 
the  word,  but  they  are  a  class  whose  interests  must  be  protected  by 
special  constituencies  if  there  is  to  he  special  representation  for 
other  classes.  You  cannot  give  special  representation  to  Landlords, 
ond  refuse  to  give  special  representation  to  the  class  of  Tenants. 

Then,  My  Lord  Chancellor,  there  is  one  more  class  which  is  also 
a  labouring  class.  That  class  is  the  class  of  Untouchables. 
Xiiiety-five  per  cent,  of  the  Depressed  Classes  or  Untouchables  are 
labourers.  Therefore  I  plead  that  what  applies  to  these  other 
classes  applies  to  the  Depressed  Classes  with  much  greater  force. 
Lord  Chancellor,  I  was  sorry  yesterday  to  hear  from  Mahatnm 
Gandhi  that,  although  he  was  willing  to  recognise  the  claims  of 
the  Muslim  arid  Sikh  communities  for  special  constituencies,  he  was 
not  willing  to  concede  that  facility  to  the  Untouchables.  It  was 
rather  a  shock  to  me  to  find  that  the  Indian  National  Congress  and 
Mahatma  Gandhi  should  recognise  the  historical  importance  of 
conquest — which  is  the  historical  importance  of  the  Munlim  and  Sikh 
communities — while  they  should  not  recognise  the  historical  im- 
portance of  oppression.  The  Depressed  Classes  have  been  an 
oppressed  class  for  centuries  in  India,  and  this  historical  fact  should 
not  be  ignored  by  anyone.  I  was,  therefore,  very  sorry  that 
Mahatma  Gandhi,  while  conceding  the  historical  necessity  of  giving 
special  representation  to  the  Muslim  and  Sikh  communities,  would 
not  recognise  the  similar  claim  of  the  Depressed  Classes.  I  feel, 
Lord  Chancellor,  that  if  there  is  any  class  in  India  which  requires 
special  representation  and  protection,  it  is  the  Untouchables  or 
Depressed  Classes.  Whatever  this  Conference  and  this  Committee 
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may  do  as  regards  special  representation,  if  you  really  want  to  be 
fair  and  just  you  cannot  ignore  the  claims  of  the  Depressed  Classes 
to  be  treated  as  a  special  class.  I  hope,  Sir,  that  the  Committee 
will  insist  that  the  interests  of  the  Depressed  Classes  should  not  only 
be  protected  but  that  they  should  get  their  fair  and  due  share  of 
representation  in  the  Legislatures.  My  Lord  Chancellor,  1  am  very 
grateful  to  you  for  giving  me  this  further  opportunity. 

Xir  Akbar  //i/dari :  Does  Mr.  Joshi  want  the  Depressed  Classes 
and  Labour  to  have  special  representation  by  excluding  them  from 
voting  in  the  general  electorates;  that  is  to  say,  will  they  form 
separate  electorates  ? 

Mr.  JosJii :  My  Lord  Chancellor,  I  consider  the  Depressed 
Classes  to  be  somewhat  different  from  Labour;  in  their  case  there 
is  an  absolute  necessity  for  special  representation.  If  there  is  to 
be  a  special  constituency  for  anybody,  including  Muslims  and 
Sikhs,  I  would  first  give  a  special  constituency  to  the  Untouchables. 
As  regards  Labour,  I  made  it  quite  dear  that,  if  there  is  adult- 
suffrage  and  if  there  is  no  special  representation  for  any  other  class, 
I  shall  not  claim  special  representation  for  the  working  classes  at 
all.  I  would  t:iko  my  chance  at  the  polls.  But  there  is  one  thing 
I  want  to  say,  to  make  my  point  clear :  if  there  is  special  repre- 
sentation, it  really  means  that  Labour  will  get  its  share  in  the 
constituencies  to  the  extent  to  which  it  can.  Special  representation 
will  be  special  representation.  As  no  man  who  is  engaged  in  trade 
or  commerce  will  be  disqualified  from  voting  in  the  ordinary  consti- 
tuencies, so  no  labourer  should  be  disqualified  from  voting  in  the 
ordinary  constituencies  simply  because  there  are  separate  consti- 
tuencies for  Labour. 

Mrs.  Subbarayan  :  Lord  Chancellor,  I  would  like  to  make  a  few 
remarks  on  this  Head,  but  T  do  so  with  much  diffidence  and  hesita- 
tion, being  conscious  of  my  lack  of  experience  of  the  work  of  the 
Legislatures,  and  also  conscious  of  the  discussion  to  which  we  have 
been  listening.  But,  as  a  member  of  this  Committee,  I  feel  it  is 
my  duty  to  tell  the  Committee  what  T  feel  on  this  Head,  and  I 
hope  the  Committee  will  patiently  bear  with  me. 

As  regards  questions  (i)  and  (ii),  may  I  say  that  1  welcome  the 
assurance  given  by  Their  Highnesses  of  Bikaner  and  *Bhopal  that 
thev  are  prepared  to  make  arrangements  to  allow  their  Assemblies 
to  have  a  voice  in  the  selection  of  their  State  representatives  for 
the  Lower  House.  I  hope  that  other  States  also  will  follow  their 
enlightened  example. 

As  regards  (iii),  like  Mr.  Gandhi  and  Mr.  Joshi  I  would  prefer 
to  see  a  single  Chamber  in  the  Central  Legislature,  if  adequate 
provision  is  made  to  give  it  that  weight  and  stability  which  a 
Second  Chamber  is  believed  to  give  to  a  Legislature.  If  that  is 
done,  I  think  the  functions  of  a  Second  Chamber  could  be  well 
performed  by  a  single  Chamber.  The  financial  economy  which 
would  be  effected  is  a  point  worthy  of  consideration  in  a  poor  coun- 
try like  India,  as  Mahfctma  Gandhi  pointed  out  to  us  yesterday. 
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If,  however,  a  Second  Chamber  is  decided  on,  I  would  favour  the 
method  of  indirect  election — the  representatives  iroin  the  Provinces 
to  be  elected  by  the  Provincial  Legislatures  by  the  single  transfer- 
able vote;  but  I  must  also  say  that  I  am  strongly  of  opinion  that 
the  Lower  House  should  be  the  predominant  one. 

As  regards  (iv),  I  am  in  favour  of  direct  election  to  the  Lower 
House.  Sir  Tej  Bahadur  Sapru  and  other  speakers  have  already 
clearly  stated  their  views  about  this,  and  I  entirely  agree  with 
them.  Like  Dr.  Ambedkar,  1  believe  that  the  strength  and  force 
of  representative  government  lies  in  the  tie  that  binds  the  elected 
and  the  elector  together.  I  feel  it  is  of  the  greatest  importance 
that  every  elector  should  fee)  that  he  is  in  direct  touch,  not  only 
with  the  affairs  of  his  own  Province,  but  also  with  those  large 
questions  which  affect  the  safety,  the  happiness  and  the  prosperity 
of  his  country  as  a  whole,  and  which  will  be  in  the  charge  of  the 
Central  Legislature.  I  know  that  the  method  of  direct  election  is 
rather  a  cumbrous  one  at  the  present  time  in  India.  Though  I 
have  myself  not  been  a  candidate  for  any  Legislature,  I  have  closely 
watched  the  four  general  elections  which  have  been  held  under 
the  Montagu-Chelmsford  Reforms;  and  1  quite  realise  that  the 
vastness  of  the  area  of  a  territorial  constituency^  the  large  electorate, 
the  transport  difficulties  and  so  on,  make  direct  election  very 
difficult.  But  I  think  arrangements  could  be  made  to  make  this 
machine  work  more  easily.  As  1  stated  the  other  day,  1  hold  that 
our  main  object  should  be  to  try  to  build  up  u  national  feeling, 
We  can  help  to  effect  this  by  encouraging  in  every  elector  a  personal 
arid  direct  touch  with  the  deliberations  and  acts  of  the  Central 
Government,  and  a  feeling  of  responsibility  for  them. 

As  regards  (v),  with  your  permission,  Lord  Chancellor,  I  should 
like  to  take  it  up  last,  as  I  wish  to  say  a  little  more  about  it  than 
I  do  about  the  other  items. 

As  regards  (vi),  I  have  already  .-said  that  I  do  not  believe  an 
Upper  Chamber  is  necessary;  but,  if  it  is  decided  to  have  an  Upper 
Chamber,  1  certainly  do  not  approve  of  the  ownership  of  property 
being  a  necessary  qualification.  I  can  understand  education,  ex- 
perience and  public  service  being  necessary  qualifications,  but  I 
cannot  understand  why  ownership  of  property  should  be  a  necessary 
qualification.  This,  of  course,  is  my  general  view;  but  I  am  also 
particularly  opposed  to  it  because  it  would  exclude  a  large  number 
of  women  from  eligibility  to  this  [louse  for  the  mere  reason  that 
they  do  not  hold  property  because  of  present  law  and  custom ;  a'ml 
T  am  particularly  anxious  that  women  should  be  in  both  Houses 
of  the  Legislature,  if  there  are  two  Chambers. 

As  regards  (vii),  I  leave  this  to  our  legal  experts  on  the  Com- 
mittee. 

As  regards  (viii),  I  am  not  in  favour  of  the  policy  of  nominating 
members  to  any  Chamber  of  a  responsible  Legislature,  but  I  shall 
reserve  my  final  remarks  iinfil  I  know  more  details  about  the  pro- 
posals to  tave  what  are  styled  official  Ministers  in  charge  of  Crown 
subjects. 


180 

Now  I  should  like  to  say  something  about  item  (v).  As  regards 
item  (v),  I  would,  with  your  permission,  briefly  state  our  views  on 
the  question,  which  we  raised  at  the  last  Conference,  as  to  whether 
women  should  have  some  special  provision  to  ensure  their  presence 
in  the  Legislatures.  Perhaps  it  is  a  matter  which  could  better 
come  under  the  purview  of  the  Minorities  Committee,  where  it 
was  raised  last  year ;  but,  as  it  also  seems  to  come  under  this  Head, 
I  may  perhaps  be  allowed  to  say  a  word  or  two  about  it  here. 

First  of  all,  I  should  like  to  say  a  word  as  to  what  happened 
at  the  last  Conference.  My  colleague,  Begum  Shah  Nawaz,  and 
1  circulated  to  the  Conference  a  memorandum  on  the  political  status 
of  women  in  which  we  asked,  among  other  things,  that  in  addition 
fa  ordinary  open  election,  there  should  be  a  temporary  reservation 
of  seats  for  women  in  all  the  Legislatures.  This  claim  was  based 
on  the  grounds  that  the  principle  of  reservation  of  seats  was  to  be 
#  recognised  feature  of  the  new  constitution ;  that  women  were  not 
as  yet  in  a  position  of  political,  economic  and  educational  equality 
with  men;  that  their  actual  .presence  in  the  Legislatures  in  sufficient 
numbers  was  the  most  essential  in  the  opening  years  of  a  new 
India;  but  that  we  were  convinced  that  the  general  public  in  India, 
as  in  most  other  countries,  was  not  yet  sufficiently  accustomed  to 
the  idea  of  women  taking  part  in  legislative  work  to  return  them 
in  any  numbers  at  the  polls,  though  one  or  two  might  be  so  elected. 

In  the  Minorities  sub-Committee  I  put  forward  the  same  claim 
and  suggested  that  such  reservations  should  last  only  for  three 
elections.  I  also  indicated  that  an  apparently  suitable  method  was 
that  of  election  by  the  Legislature  immediately  'after  its  own 
election,  voting  by  proportional  representation.  This,  we  hoped, 
would  avoid  the  difficulty  of  distributing-  a  few  seats  among  many 
territorial  constituencies,  and  would  also  avoid  the  introduction 
of  the  communal  question,  from  which  the  women's  movement  has 
been  happily  free  up  to  the  present  time. 

Chairman:  Do  you  mind  telling  me  whether  you  agree  with 
paragraph  11  of  the  Report  of  the  Minorities  sub-Committee P  If 
you  will  kindly  look  at  page  47  you  will  see  that  it  says  this :  — 

"  11.  No  claim  for  separate  electorates  or  for  the  reser- 
vation of  seats  in  joint  electorates  was  made  on  behalf  of 
women  who  should  continue  to  be  eligible  for  election  on  the 
same  footing  as  men.  But,  in  order  to  familiarise  the  public 
mind  with  the  idea  of  women  taking  an  active  part  in 
political  life  and  to  secure  their  interim  representation  on 
the  Legislature,  it  was  urged  that  5  per  cent,  of  the  seats  in 
the  first  three  Councils  should  be  reserved  for  women  and  it 
was  suggested  that  they  should  be  filled  by  co-option  bv  the 
elected  members  voting  by  proportional  representation." 

You  will  observe  there  that  one  thing  was  urged  and  another  thing 
was  suggested,  but  there  was  no  decision.  What  is  vour  view  as 
to  thatP 

Mrs.  Subbarayan:  That  was  our  proposal,  Lord  Chancellor. 
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Chairman :  I  thought  it  was.  Thank  you  very  much.  You 
stand  by  that  now? 

AJrs.  Subbarayan :  1  am  going  to  speak  on  it. 

Sir  Muhammad  Shafi :  May  I  ask  Mrs.  Subbarayan  a  question 
with  reference  to  this  point?  *  Is  not  it  a  fart,  Mrs.  Subbarayan, 
that  the  all-India  Women's  Conference  passed  a  resolution  against 
any  reservation  of  seats  for  women? 

Mrs.  Subbarai/an :  I  am  going  to  refer  to  that.  I  wanted  to 
explain  what  happened :  [  did  not  know  if  all  the  members  of  the 
Committee  were  aware  of  what  happened  last  year. 

It  may  be  within  the  recollection  of  this  Committee  that,  when 
the  Report  of  the  Federal  Structure  sub-Committee  was  considered 
by  the  Conference  in  Committee  last  year,  my  colleague,  Begum 
Shah  Nawaz,  urged  that,  on  paragraph  34,  women  should  be  added 
to  the  list  of  special  interests  which  should  be  entitled  to  reserved 
seats.  May  I  just  say,  in  general,  that  in  everything  that  we  did 
last  year  we  consulted  as  far  as  possible  the  views  of  such  Indian 
ladies  in  India  and  in  England  as  we  could  approach  in  the  short 
space  of  time  at  our  disposal,  and  clearly  understood  that  we  had 
their  support? 

Since  the  last  Conference,  the  question  has  been  considered 
amongst  women  in  India,  and  I  should  like  to  place  briefly  before 
the  Committee  the  position  as  it  now  stands.  I  want  to  point  out 
that  our  proposal  has  not  been  supported  by  three  of  the  leading 
women's  organisations  in  India — the  all-India  Women's  Conference 
(which  is  the  largest  organisation  of  women's  associations  in  India, 
with  constituent  branches  throughout  Hie  country,  and  which  claims 
to  speak  for  the  women  of  India),  the  Women's  Indian  Association 
(which  has  been  doing  remarkable  social  and  educational  work), 
and  the  National  Council  of  Women  (which  also  works  in  the 
interests  of  women).  These  organisations  issued  a  joint  memoran- 
dum last  May,  and,  with  your  permission,  My  Lord,  I  will  read 
extracts  from  it,  relevant  to  the  question  under  discussion. 

"  The  National  Council  of  Women  in  India,  the  all-India 
Women's  Conference,  and  the  Women's  Indian  Association 
welcome  and  endorse  the  declaration  of  the  fundamental 
rights  of  citizenship  in  India  under  the  future  constitution 
made  by  tha  accredited  leaders  of  the  nation,  namely,  equal 
rights  and  obligations  of  all  citizens,  without  any  bar  on 
account  of  sex;  no  disability  to  attach  to  any  citizen  by 
reason  of  his  or  her  religion,  caste  or  creed,  or  sex,  in  regard 
to  public  employment,  office  power,  or  honour,  and  in  the 
exercise  of  any  trade  or  calling.  This  declaration  of  the 
fundamental  rights  of  citizensnip  in  India  having  been 
made,  the  recognition  of  women's  equal  citizenship  in  all 
matters  relating  to  franchise,  representation,  or  employment 
has  become  an  accepted  principle.  The  present  memorandum 
is,  therefore,  concerned  only  with  the  actual  methods  by 
which  women  may  be  enabled  to  exercise  their  legitimate 
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rights.  The  women  of  India  on  the  basis  of  their  admitted 
and  declared  equality  recommend  that  every-  man  and  woman 
of  the  age  of  21  should  be  entitled  to  vote,  and  offer  himself 
or  herself  as  a  candidate,  at  any  election  to  an  administra- 
tive or  legislative  institution.  We  are  confident  that,  if  this 
practical  equality  is  secured  for  women  in  the  matter  of 
franchise,  they  will  be  able  to  find  the  way  to  the  legislative 
and  administrative  institutions  of  the  country  through  the 
open  door  of  ordinary  election.  No  special  expedients  for 
securing  the  presence  of  women  on  those  bodies,  like  reserva- 
tion, or  nomination,  or  co-option,  would  then  be  necessary. 
The  women  of  India  have  no  desire  to  seek  any  special 
favoured  treatment  for  themselves  as  long  as  their  full  equal 
citizenship  is  recognised  in  practice  as  it  is  in  theory." 

My  Lord  Chancellor,  although  these  views  do  not  quite  represent 
my  sentiments,  I  should  feel  that  I  was  lacking  in  my  duty  to  this 
Committee  if  I  did  not  put  them  (supported  as  they  are  by  a  large 
body  of  organised  women's  opinion)  fully  before  the  Committee.  I 
personally  stand  as  I  stood  before,  by  the  belief  that  there  should 
be  some  provision  in  the  constitution  to  ensure  that  women  shall 
take  a  place  on  the  Legislatures  in  the  first  formative  years  of  the 
new  constitution.  I  do  not  wish  now  to  adopt  any  particular 
phraseology  for  it,  as  it  is  somewhat  different  from  the  accepted 
definition  of  reservation  of  seats.  I  will  only  say  that  I  did  not 
lightly  adopt  that  view  last  year,  and  I  still  think  that  it  is  in 
the  best  interests  of  women,  which  I  have  deeply  at  heart.  I 
therefore  welcome  warmly  Muhatma  Gandhi's  statement  yesterday 
of  his  views  on  the  subject. 

I  must  also  tell  the  Committee  that  in  this  view  I  know  that  I 
have  the  support  of  a  number  of  individual  women  who  are  doing 
important  social  and  educational  work  in  India,  who  have  asked 
me  to  continue  to  press  it.  They,  like  myself,  base  their  views  on 
practical  grounds.  We  find  it  hard  to  believe  that  the  granting  of 
equality  in  civic  rights  will  be  immediately  followed  by  equality  of 
opportunity.  We  have  much  lee-way  to  make  up  before  we  can  stand 
on  any  kind  of  real  equality  with  men.  The  women  of  India,  like 
those  of  other  countries,  have  to  surmount  a  great  deal  of  apathy 
and  prejudice  at  the  hands  of  both  men  and  women;  and  some 
provision  such  as  was  suggested  last  year  seems  to  me  the  quickest 
and  surest  way  of  bringing  this  about.  We  visualise  the  practical 
difficulties  of  the  situation ;  for  instance  that,  as  Indian  women 
do  not  usually  hold  property,  they  will  find  it  difficult  to  afford 
to  stand  as  candidates;  that,  owing  to  the  vastness  of  area,  the 
large  electorates,  and  the  difficulty  of  transport,  women  will  find 
the  practical  difficulties  of  standing  at  an  election  most  formidable, 
and  so  on.  May  I  finally  say  that  we  who  support  this  proposal 
do  not  regard  it  as  a  privilege  or  a  favour,  nor  do  we  feel  it  in  the 
least  derogatory  to  suggest  such  a  provision? 

It  is  difficult  for  me  to  say  anything  more  here  and  now  on  the 
question.    I  have  not  yet  had  time  to  discuss  the  position  fully  with 
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my  women  colleagues  together,  one  of  whom  has  only  recently 
arrived  in  England,  while  the  other  is  not  yet  here.  Moreover,  it 
is  a  question  which  affects  Provincial  Legislatures  as  well  as  the 
Central  Legislature.  I  would,  therefore,  with  your  leave,  My  Lord 
Chancellor,  reserve  further  remarks  on  this  subject*  for  the  Minori- 
ties Committee,  which  also  deals  with  the  representation  of  special 
interests,  and  before  which  the  question  was  raised  last  year. 

Mr.  Jothi  :  I  should  like  to  ask  Mrs.  Subharayan,  when  she 
supported  the  proposal  for  co-option  of  women  members,  whether 
die  does  not  think  that,  when  the  power  of  co-option  is  given  to  the 
majority  of  members  in  the  Legislature  which  will  form  the  Gov- 
ernment, co-option  is  really  equivalent  to  nomination  by  the 
Government. 

Mrs.  Suhbaraijan  :  No,     It  will  be  proportional  representation. 

Mr.  JogJti:  li  will  largely  be  nomination  by  the  Government. 
I  should  like  to  ask  Airs.  Subbaravan  whether  she  does  not  think 
thai  any  Government  in  power  will  use  that  power  to  strengthen 
its  position  instead  of  giving  a  fair  representation  to  women. 

('h (i iniHt it  :  No  doubt  Mrs.  Subbarayan  will  consider  the  matter 
and  let  you  know  later. 

Dhran  Baliad  ur  MadaJn/ar :  It  is  with  very  great  hesitation 
that,  at  this  stage  of  this  prolonged  debate,  I  take  part  in  it.  I 
wish  that  we  could  go  back  to  the  atmosphere  that  prevailed  in  this 
Federal  Structure  Committee  on  the  last  occasion,  and — without 
making  any  reflection  whatsoever — regain  some  of  that  business- 
like character  which  was  its  predominant  feature  during  the  weeks 
that  we  spent  last  year  and  in  the  early  part  of  this  year.  My  Lord, 
I  wish  also  that  we  could  regain  some  of  that  co-operative  spirit, 
and  that  good  will  to  which  Lord  Reading'  in  his  opening1  remark* 
referred. 

Chairman:  I  do  not)  think  that  we  have  lost  any  of  that.  It  is 
not  a  question  of  regaining  it. 

Ditran  Jiahitflur  Miidnlij/ar :  At  any  rate,  I  hope  that  we  will 
continue  to  maintain  that  good  will. 

CJi airman  :  That  is  right. 

Diwan  Bahadur  M-ndaliyar :  Normally  I  should  not  have 
referred  to  any  of  the  items  (i)  and  (ii)  under  Head  2.  I  would 
have  repeated  the  statement  that  most  of  us  mnde  on  the  last 
occasion,  that  it  was  a  matter  entirely  for  Their  Highnesses  to 
decide,  but,  in  view  of  some  statements  and  arguments  that  have 
been  advanced  on  this  side  of  the  Committee,  I  feel  it  my  duty 
to  make  a  few  observations  on  these  two  items. 

I  stand  by  the  position  which  we  adopted  on  the  last  occasion, 
that,  with  reference  to  the  method  of  election  to  either  Chamber 
by  individual  States  or  groups  of  States,  it  is  a  matter  entirely 
within  the  discretion  of  the  State  administrations  and  of  the  Rulers 
of  the  Indian  States.  All  that  has  intervened  since  we  parted  has 
emphasised  and  confirmed  that  view.  We  are  anxious,  Lord 
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Chancellor — more  anxious  now,  with  the  experience  that  we  have 
gained  during  the  intervening  months,  than  ever  before — to  proceed 
with  this  idea  of  federation.  I  was  grateful  to  hear  from  the 
Congress  representative  yesterday  that  he  was  prepared  to  do  every- 
thing possible  to  facilitate  the  development  of  that  idea  and  to 
make  it  easy  for  Their  Highnesses  to  come  into  the  Federation. 
If  we  have  that  broad  point  of  view  firmly  before  us,  I  think  many 
of  these  questions  will  answer  themselves. 

It  has  been  argued,  on  the  one  hand,  that  the  interests  of  the 
State  subjects  require  a  direct  representation  of  them  by  election. 
I  am  as  acutely  interested  in  the  welfare  of  State  subjects  as  most 
other  protagonists  of  their  claims.  What  I  have  seen  and  heard, 
the  development  I  have  witnessed  during  the  past  few  months, 
makes  me  convinced  in  my  view  that  the  best  satisfaction  that  they 
will  get  is  by  British  Indians  leaving  this  matter  entirely  in  the 
hands  of  Their  Highnesses.  I  would  recall  to  the  minds  of  the 
members  of  the  Committee  the  processes  through  which  we  have 
evolved  so  far — how,  at  the  first  stage,  the  Indian  States  came  and 
said  that  they  were  willing  to  enter  the  Federation ;  how  later, 
while  in  the  first  instance  they  were  agreeable  to  enter  into  the 
Second  Chamber  only,  they  revised  their  opinion  and  accepted  entry 
into  both  the  Chambers,  and  how,  last  of  all,  the  other  day  Their 
Highnesses  of  Bikaner  and  Bhopal  very  graciously  suggested  that 
they  were  willing  to  consider  the  question  of  giving  a  voice  to  their 
Legiilatures  in  the  representation  of  members  in  Doth  the  Houses 
of  the  Federal  Legislature.  This  course  of  events  only  confirms 
me  in  the  view  that  he  is  the  best  advocate  of  the  right  of  State 
subjects  who  ventures  to  suggest,  as  Mahatma  Gandhi  did,  that  this 
matter  may  be  left  to  Their  Highnesses.  They  say  that  the  race  is 
not  always  to  the  swift  nor  the  fight  always  to  the  strong,  and  I 
venture  to  suggest  that  the  obstinate  and  cantankerous  advocate  is 
not  necessarily  the  most  successful  winner  of  causes.  I,  Sir,  without 
any  feelings  of  humiliation  whatsoever— especially  as  I  have  no 
manner  of,  connection  with  the  States  or  their  affairs — should  be 
prepared  to  play  the  part  of  the  Laputan  flapper,  and  content 
myself  by  gently  reminding  the  States  and  their  Rulers  occasionally 
that  their  subjects  also  are  desirous  of  having  a  part  in  the  Legis- 
lature of  the  Federation. 

Lord  Chancellor,  another  point  of  view  has  been  pressed  (and 
very  strongly)  by  Dr.  Ambedkar;  and  as  that  may  have  some 
weight  with  some  of  the  members  on  this  side,  I  should  like  to 
refer  to  that  as  well.  It  has  been  suggested  that,  if  the  principle 
of  election  of  State  subjects  were  not  guaranteed,  there  might  be 
created  a  bloc  which,  in  essence,  will  not  differ  very  much  from  the 
official  bloc;  and  it  was  suggested  that  the  Political  Department 
in  particular  will  play  a  great  part  in  constituting  that  bloc.  Sir, 
I  have  no  hesitation  in  stating  tnat  the  great  body  of  public  servants 
who  constitute  the  Political  Department  are  as  conscientious  and  as 
fair  as  any  other  body  of  public  servants  anywhere  in  India  or 
outside. 
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Dr.  Ambedkar:  Why  do  you  want  responsible  government  at 
all,  if  that  is  so  ? 

Diwan  Bahadur  MudaUyar:  It  is  true  that  it  has  been  suggested 
very  freely  that  they  have  been  guilty  of  Machiavellian  methods 
on  more  occasions  than  one — a  suggestion  which,  I  venture  to  think, 
is  not  just  to  them,  nor  even  fair  to  the  large  body  of  Rulers  of 
Indian  States.  I  therefore  think  that  there  is  no  point  in  the 
observation  that  the  representation  of  the  Indian  States,  if  it  is 
not  secured  by  election  of  Indian  subjects,  necessarily  means  the 
creation  of  a  bloc.  On  this  question  I  am  also  reminded  of  the  fact, 
which  many  of  the  members  of  the  Committee  know,  that  the  State 
Rulers  themselves  are  putting  forward,  on  points  which  are  called 
political  subjects,  on  points  like  dynastic  succession  and  misrule  in 
a  State,  proposals  which  will  materially  alter  the  nature  of  the 
control  which  is  now  exercised  in  these  matters.  It  seems  to  me 
that  these  arguments  give  one  more  reason  why  those  proposals 
•should  be  pushed  through,  and  the  plans  that  Their  Highnesses 
have  put  forward  for  the  carrying  out  of  these  changes,  with 
reference  to  dynastic  succession  and  misrule  in  States,  should 
receive  the  serious  consideration  of  the  British  Government  and 
•should  be  brought  to  an  agreed  and  successful  conclusion.  The 
.argument  that  has  been  advanced  by  my  friend  Dr.  Anibedkar 
merely  confirms  me  in  the  view  that  we  from  British  India  also 
have  an  interest  in  seeing  to  the  successful  solution  of  that  question. 

Lord  Chancellor,  I  do  not  think  I  need  trouble  this  Committee 
on  this  point  any  further,  except  to  state  that  I  fully  agree  with 
the  proposition  that  Sir  Mirza  Ismail  has  laid  down  in  these  discus- 
sions, and  which  was  referred  to  by  my  friend  Sir  Sultan  Ahmed. 

On  the  question  of  the  representation  of  British  India  in  either 
Chamber,  I  venture  to  state  that  the  large  body  of  opinion  on  this 
side  is  committed,  and  definitely  committed,  to  the  principle  of 
•direct  election  so  far  as  the  Lower  Chamber  is  concerned,  notwith- 
standing what  we  heard,  to  the  surprise  of  some  of  us,  last  evening. 
On  the  simple  ground  that  the  contact  between  the  candidate  and 
the  electors  cannot  be  maintained  in  as  close  and  as  continuous  a 
fashion  as  it  is  the  desire  of  everybody  to  maintain  it,  I  suggest 
that  no  sort  of  indirect  election  will  be  advisable.  Congress  prece- 
dents have  been  very  largely  invoked  in  support  of  the  theory.  I 
must  be  clearly  understood  not  to  make  any  sort  of  reflection,  but 
I  think  those  outside  the  Congress  are  perhaps  in  a  better  position 
to  realise  the  working  of  its  institutions  than  those  who  are  actually 
taking  part  in  those  Congress  institutions.  And  may  I  ask  you, 
my  Lord  Chancellor— or,  if  you  find  it  embarrassing  to  reply  to  the 
question,  mav  I  appeal  to  the  experience  of  those  in  this  Committee 
who  are  outside  the  Congress — whether  it  is  not  their  honest  con- 
viction that  the  resolutions  adopted  at  the  Congress  are  the  result 
of  personal  success  rather  than  of  the  vindication  of  democratic 
principles?  The  method  in  which  the  Congress  is  organised  and  the 
Congress  body  is  brought  into  being  makes  for  dictatorship  rather 
than  for  democratic  rule.  It  mav  be  that  many  of  us.  believe  that 
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such  dictatorship  is  for  the  essential  good  of  India;  but,  if  we 
want  a  federation  and  democratic  forms  of  government,  then  I 
venture  to  suggest  that  we  shall  have  to  stand  by  the  proposal 
which  iny  esteemed  friend,  Sir  Tej  Bahadur  Sapru,  put  forward  for 
direct  election  so  far  as  the  Lower  House  is  concerned. 

As  regards  the  Upper  House,  I  think  the  overwhelming  body 
of  opinion,  both  in  the  Committee  and  in  the  country,  has  expressed 
itself  in  favour  of  indirect  election  through  the  Provincial  Legis- 
latures ;  and  I  would  only  emphasise  what  my  esteemed  friends, 
Dr.  Shafa'at  Ahmad  Ehaii  and  Dr.  Ambedkar  have  said,  thai  to 
establish  the  proper  quotas  a  system  of  proportional  representation 
could  be  worked  so  as  to  bring  about  reasonable  results. 

I  should  like  to  make  a  very  few  remarks  with  reference  to 
special  constituencies;  and  perhaps  they  may  be  unorthodox.  It 
is  true  that,  on  the  last  occasion,  it  was  stated  that  the  Federal 
Structure  sub-Committee  unanimously  came  to  the  conclusion  that 
various  special  interests  would  have  to  be  represented.  If  I 
unconsciously  subscribed  to  that,  I  do  not  wish  to  go  back  on  it; 
but  I  would  like  the  Committee  to  consider  whether  it  is  necessary 
to  have  various  special  interests  represented  in  the  Legislature.  It 
does  not  obtain  in  this  country.  Take,  for  instance,  the  question 
of  the  representation  of  Trade  and  Commerce — European  Trade 
and  Commerce,  and  Indian  Trade  and  Commerce.  I  do  not  know 
if  I  am  right — and  I  hope  I  shall  be  corrected  if  I  am  wrong — 
when  I  state  that,  before  the  Montagu-Cheluisford  Scheme  of 
Reforms,  there  was  not  this  distinction  between  Indian  trade  and 
European  trade,  and  there  was  no  special  representation  of  Trade 
and  Commerce  in  any  of  the  Councils.  The  result  of  this  repre- 
sentation of  Trade  and  Commerce  as  such  has  been  disastrous. 
In  the  first  place,  you  have  divided  Indian  trade  from  European 
trade  and  brought  them  into  marked  clash  with  each  other;  and 
I  venture  to  think  that  the  developments  during  the  last  decade 
in  this  matter  have  been  largely  due  to  the  short-sighted  policy  of 
those  who  framed  the  last  Act  arid  by  the  short-sighted  policy  of 
those  who  have  given  representation  to  individualistic  units.  After 
all,  the  trade  and  commerce  of  a  country  is  not  something  apart 
from  the  human  inhabitants  of  that  country,  from  the  nation  at 
large:  it  is  so  inextricably  mixed  up  with  it.  It  ought  to  be  the 
duty  and  the  right  of  every  individual  to  have  an  interest  in  the 
trade  and  commerce  of  the  country;  and  why  trade  and  commerce 
should  be  separated,  kept  apart,  treated  as  a  distinct  unity  and 
given  separate  representation  as  though  it  were  in  hostility  with 
the  rest  of  the  country,  I  for  one  cannot  understand.  As  regards 
European  trade  and  commerce,  I  have  not  the  slightest  objection 
to  the  European  community  being  represented  as  such,  and  in  a 
moment  I  will  say  something  more  on  that;  but  I  venture  to  think 
that  it  is  a  mistake — and  it  is  still  open  to  us  to  correct  that  mistake 
— ta  give  any  representation  to  trade  and  commerce,  either  Indian 
or  European. 
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There  is  only  one  word  that  I  should  like  to  add  on  a  matter 
which  has  been  adverted  to,  regarding  the  representation  of  the 
European  community.  Lord  Chancellor,  it  was  seriously  suggested 
that  a  European  may  be  represented  in  a  general  constituency,  and 
that  Mr.  Charles  Andrews  may  be  one  of  the  successful  candidates 
to  the  Legislature. 

Mr.  lyenyar :  Or  Mr.  Gavin  Jones. 

Diwan  Bahadur  Muddliyar:  I  have  no  doubt  that  Mr.  Charles 
Andrews  will  be  a  successful  candidate;  T  wish  T  could  be  quite 
as  hopeful  of  my  friend  Mr.  Gavin  Jones.  Bui  the  point  that  has 
to  be  remembered  with  refei^ence  to  these  elections  is  this  :  if  you 
once  concede  that  a  community  as  such  lias  to  be  represented  in  the 
Legislature — whether  it  be  the  Muslim,  whether  it  be  the  European, 
whether  it  be  the  Sikh-  you  have  also  to  go  a  step  forward  and  to 
concede  that  that  representation  should  be  to  the  satisfaction  of  the 
community  concerned — that  the  community  should  feel  that  its 
representative  is  there  to  voice  the  opinions  of  that  community.  If, 
on  the  other  hand,  you  do  not  recognise  the  need  for  voicing  the 
views  of  that  community,  then  do  not  give  representation  to  the 
community  at  all.  But  you  cannot,  by  u  sort  of  jugglery  (if  I 
may  use  that  expression  without  offence),  merely  have  a  gentleman 
in  European  costume  representing  the  European  community,  and 
say  that  the  European  community's  views  are  represented  on  that 
body.  It  the  choice  were  given  to  the  European  community,  I  do 
not  know  whether  thev  would  not  prefer  an  Indian,  like  my  friend 
Sir  Maneckjee  Dadahhoy,  to  represent  them,  to  either  Mr.  Charles 
Andrews  or  Dr.  Annie  Bosant,  for  the  matter  of  that.  Therefore, 
Sir,  I  venture  to  think  that  we  must  bear  this  fact  in  mind — that 
when  you  concede  representation  to  a  community,  it  must  be 
representation  which  satisfies  that  community  and  which  makes 
that  community  feel  that  its  voice  is  being  genuinely  represented 
iii  that  Legislature. 

Lord  Chancellor,  it  has  been  suggested  that  there  should  be  an 
age  qualification  tor  the  Upper  House. 

Sir  Mancckji'c  Dadnbhoy :  \  would  like  to  know  from  Mr. 
Mudaliyar  whether,  in  his  advocacy,  he  would  insist  on  the 
Federated  Chamber  of  Commerce  in  India  not  being  recognised  as 
a  special  constituency. 

Ducan  Bahadur  Mudaliijar :  At  the  present  time,  Lord  Chancel- 
lor, the  age  limit  is  25,  both  for  the  Council  of  State  and  for  the 
Legislative  Assembly.  I  trust,  Sir,  that  you  will  acquit  me  of 
any  intention  of  being  flippant;  but  when  I  hear  suggestions  that 
the  age  should  be  35,  40  or  45,  as  my  friend  Sir  Maneckjee  Dadabhoy 
says 

Sir  Mnneckjcr  Madabhoy :  I  did  not  say  45,  Sir;  I  said  35  or  40. 

Diiran  Bahadur  Mvdaliyar :  40,  as  my  friend  said — so  that  that 
House  may  be  a  sober  House  and  may  have  experience  and  learning, 
I  ask  myself  in  all  humility  whether  age  and  sobriety  and  learning 
always  go  together. 
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Sir  Manecltjee  Dadabhoy :  Experience  goes  with  age. 

Diwan  Bahadur  Mudaliyar :  My  friend  suggests  that  experience 
goes  with  age.  1  remember  having  read  somewhere  that  some 
people  live  and  never  learn.  Sir,  I  assure  you  I  am  not  flippant  on 
this  matter  at  all.  In  my  own  Province  I  have  used  the  youth 
organisations  to  steady  public  opinion ;  and  if  we  have  followed 
aright  the  course  of  events  in  my  own  country,  I  do  not  think 
any  of  us  would  lay  great  weight  merely  on  age.  I  think,  Sir, 
there  ought  to  be  overwhelming  or  very  strong  reasons  for  changing 
the  present  age  of  25.  And,  after  all,  I  am  pleading  for  the 
introduction  01  some  of  that  unbiassed,  unprejudiced  and,  maj'  T 
say,  idealistic  age  to  have  an  interest  even  in  the  sober  Chamber. 

Lord  Chancellor,  the  next  question  which  you  have  raised  brings 
to  my  mind  many  considerations.  I  do  not  know  whether  I  am 
right  in  interpreting  the  head  that  you  have  put  down — 

"  what  requirements,  if  any,  are  to  be  made  in  the  matter 
of  an  Oath  of  Allegiance  on  assumption  of  a  seat  in  either 
Chamber  " 

a6  meaning  that  you  are  not  yourself  quite  definite  that  there  ought 
to  be  an  obligatory  Oath  of  Allegiance  on  assumption  of  a  seat  in 
either  Chamber.  Before  I  go  into  the  question  of  the  form  of  the 
Oath,  I  ask  myself  whether  an  Oath  is  necessary  at  all.  Have 
we  always  found  it  useful?  Does  it  carry  out  the  purpose  for  which 
an  Oath  is  given?  May  I  read  to  Tour  Lordship  the  present  Oath 
of  Allegiance  which  everyone  of  us  has  taken  who  nas  had  the 
privilege  of  serving  either  on  a  Provincial  Legislature  or  in  the 
Legislative  Assembly:  — 

"  I,  having  been  elected  or  nominated  a  Member  of  this 
Assembly,  do  solemnly  swear  that  I  will  be  faithful  and 
bear  true  allegiance  to  His  Majesty  the  King-Emperor  of 
India  and  his  Successors,  and  will  faithfully  discharge  the 
duty  upon  which  I  am  about  to  enter/' 

Let  me  address  myself  to  the  last  words  gf  this  Oath — "  that  I  will 
faithfully  discharge  the  duty  upon  which  I  am  about  to  enter." 
Lord  Chancellor,  you  have  known  what  has  been  going  on  in  the 
Provincial  Legislatures  and  in  the  Legislative  Assembly  in  India. 
Gentlemen  who  have  taken  this  Oath  have  said  that  it  was  consistent 
with  the  Oath  to  wreck  the  Constitution  under  which  they  have 
been  elected  and  which  they  have  come  to  work.  They  have  said 
deliberately  on  the  floor  of  the  House — and  I  can  give  you  chapter 
and  verse  /or  it — that  they  are  there  to  see  that  the  dyarchic  Consti- 
tution is  put  an  end  to.  Now,  some  people  have  interpreted  it  to 
mean  that  this  was  not  consistent  witn  the  duty  upon  which  they 
were  entering.  Well,  I  do  not  put  it  forward  as  a  very  serious 
proposition ;  but  I  ask  myself  whether  it  is  essential  to  insist  on  an 
Oath  of  this  nature  or  anything  like  it.  I  remember  that,  in  the 
Irish  Free  State  itself,  there  has  been  a  long  controversy  over  the 
question  of  the  Oath,  and  that  the  Church  to  some  extent  and  for 
some  time  was  very  unwilling  to  make  some  of  its  members  sub- 
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scribe  to  the  Oath.  Therefore,  if  the  Oath  is  to  be  insisted  upon 
I  do  not  see  how  it  will  really  serve  any  useful  purpose.  If  I  were 
tree  to  make  the  observation,  I  should  like  to  state,  in  the  language 
which  Brutus  adopted  when  Casius  asked  them  all  to  take  an  oath, 
"  It  is  only  cowards  that  take  oaths."  Now,  Sir,  I  do  not  want 
to  stress  this  point,  but  I  want  the  Committee  to  understand  that 
there  is  another  aspect  of  it  also  which  may  be  considered  in  regard 
to  this  question  of  the  Oath.  If,  however,  we  come  to  the  conclu- 
sion that  an  Oath  is  essential,  I  sliould  heartily  subscribe  to  the 
Oath  of  the  Irish  Free  State,  to  which  reference  has  been  made  by 
Sir  Tej  Bahadur  Sapru. 

Lord  Chancellor,  I  have  nothing  more  to  add  except  to  reply 
to  the  question  of  my  friend,  Sir  Maneckjee  Dadabhoy.  I  must 
have  been  very  dense  indeed  in  the  observations  I  made,  Lord 
Chancellor,  if  I  did  not  make  it  very  clear  to  everybody  that  I  do 
Dot  want  representation  of  trade  and  commerce,  either  Indian  or 
European.  If  the  Federated  Chamber  of  Commerce  represent* 
trade  and  commerce  Indian,  then  I  do  not  want  its  representation 
either. 

Pandit  J/.  J/.  Malnriya:  My  Lord  Chancellor,  I  beg  to  support 
the  request  that  Mr.  Gandhi  made  yesterday  before  Your  Lordship 
that  the  procedure  which  is  being  adopted  mav  be  reconsidered. 
1  feel,  My  Lord,  that  the  stay  of  those  of  us  who  have  come  here 
from  India  is  necessarily  limited,  while  Your  Lordship  and  your 
colleagues  also  can  spare  only  a  little  time  for  Ihe  discussion  of 
Indian  affairs.  I  am  naturally  anxious  that  we  sliould  make  the 
most  of  the  time  that  Your  Lordship  may  be  able  to  give  us  and 
that  we  are  able  to  give  to  this  matter.  From  this  point  of  view, 
I  submit  that  there  are  certain  matters  which  are  matters  mainly 
between  the  British  Government  arid  us  Indians — matters  relating 
to  the  extent  and  measure  of  responsible  government  that  is  to  be 
established  in  India.  Those  are  matters  mainly  between  the  British 
Government  and  the  Indian  people  as  a  whole. 

There  are  other  matters  relating  to  the  form  of  the  constitution, 
relating  to  the  provisions  regarding  the  Chambers — whether  there 
should  be  two  Chambers  or  not- -to  direct  election  and  indirect 
election,  to  qualifications  and  disqualifications  of  electors  and 
candidates,  and  so  on.  Matters  of  this  latter  class  have  been  con- 
sidered on  many  previous  occasions  since  representative  institut  ions 
were  introduced  in  India.  Lord  Ripon  was  the  first  to  introduce 
a  measure  of  local  self-government.  From  that  time  forward  there- 
have  been  rules  and  regulations  laid  down  for  the  election  of 
members  of  local  boards  and  district  boards,  and,  later  on,  of 
Provincial  and  Supreme  Legislative  Councils,  of  the  Legislative 
Assembly  and  the  Council  of  State.  Questions  of  this  latter  class 
have  all  been  considered  on  these  occasions,  and  we  have  got  a  body 
of  literature  to  help  us  in  arriving  at  conclusions  on  these  points. 
These  are  not  points  which  divide  us  Indians  very  sharply;  they 
are  matters  in  regard  to  which  it  should  be  possible  to  arrive  at 
general  agreement  without  much  difficulty,  I  submit  that,  to  save 
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time,  this  latter  class  of  questions  might  be  left  over  to  be  discussed, 
in  the  first  place,  informally  among  ourselves;  and  when  the 
results  of  this  discussion  have  been  submitted  to  Your  Lordship, 
they  might  be  taken  up  for  formal  and  final  discussion  at  this 
Conference.  My  object  is  that  questions  of  the  former  class — that 
is  to  say,  questions  which  have  to  be  determined  by  the  British 
Government  as  to  the  method  and  extent  of  responsible  government 
to  be  established  in  India — deserve,  and  I  hope  will  receive,  primary 
attention.  If  this  commends  itself  to  Your  Lordship,  I  hope  the 
procedure  may  be  reconsidered. 

My  Lord,  the  questions  that  have  been  raised  under  Head  2 
relate  to  matters  of  detail  which,  I  submit,  can  be  settled  and  should 
be  settled  in  a  much  shorter  period  of  time;  but  there  are  one  or 
two  of  them  which  are  of  outstanding  importance  and  about  which 
I  feel  I  ought  to  say  a  few  words. 

The  first  is  the  coming  in  of  the  Indian  States  into  the  proposed 
Federation.  I  submit  that  some  of  my  friends,  who  have  criticised 
the  attitude  of  the  States  and  have  pressed  the  Killers  of  the  States 
to  agree  to  some  method  of  election  in  the  first  instance  for  the 
members  who  are  to  represent  the  States  in  the  Central  Legislature, 
have  not  fully  realised  the  situation  in  which  the  States  are  placed 
and  in  which  we  are  placed.  We  must  deal  with  the  realities  of 
the  situation.  India  is  one  integral  country,  girt  on  three  sides 
by  the  sea  and  on  one  side  by  the  mountains.  That  integral  whole 
stands  knit  together;  and  from  time  immemorial  the  Government 
which  has  been  successful  in  India  has  been  that  Government  which 
has  exercised  supreme,  sovereign  authority  over  the  whole  of  that 
territory,  so  that  the  whole  of  that  territory  has  been,  as  the  exprea- 
«ion  goes,  under  umbrella.  The  Shiva  ji  Maharaja  used  to  be 
called  the  Chhatrapati — the  one  who  had  one  umbrella  waving  over 
him.  That  has  been  the  idea  from  the  remote  past.  When  the 
Mussulman  came  in,  Emperor  Akbar  understood  the  position;  and 
he  and  his  successors  tried  to  take  up  that  position  and  succeeded 
in  a  large  measure  in  doing  so.  Even  during  later  times,  Mv  Lord, 
the  Indian  Princes  were  either  in  alliance  with  the  central  power 
or  they  were  fighting  against  it,  fighting  against  it  to  establish 
another  central  power  in  its  place.  Since  the  British  Government 
came  to  India  they  have  also  followed  that  example  of  having  one 
unitary  government  established  in  the  country. 

The  States,  which  no  doubt  form  one-third  of  India,  are  not 
subject  States;  and,  though  they  are  sometimes  called  feudatory 
States,  many  of  them  are  not  feudatory  States  at  all — they  are  in 
friendly  alliance  with  the  Government  of  India  as  at  present  estab- 
lished. These  States,  therefore,  have  to  come  into  the  constitution 
of  the  future  Government  of  India  if  that  constitution  is  to 
prove  satisfactory  and  to  endure.  We  have  agitated  for  years 
for  the  establishment  of  full  responsible  government  in  British 
India.  We  did  not  then  consider  what  relations  would  exist 
between  the  Indian  States  and  the  new  Government  of  India;  but, 
at  an  early  stage,  it  was  recognised  that  there  must  be  close  and 
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friendly  relations  established  between  the  Indian  States  and  the 
new  Government  of  India,  as  otherwise  the  position  could  not  be 
satisfactory. 

In  view  of  that  it  is  a  matter  of  supreme  thankfulness  that  the 
Rulers  of  the  Indian  States  have  had  the  patriotism,  the  foresight, 
and  the  statesmanship  to  recognise  what  the  situation  demanded; 
and  I  am  sure  we  all  feel  grateful  to  them  for  having  taken  the 
larger  view  which  they  have  taken  in  this  connection.  It  is  they 
who  primarily  offered  to  come  into  the  Federation.  The  new 
constitution  that  was  talked  of  for  n  long  time  was  not  intended 
to  include  the  Indian  States;  and  a  difficulty  was  felt  in  that  regard 
which  was  expressed  on  every  occasion  when  the  mutter  was  debated 
in  the  Assembly.  When  first  we  took  the  matter  up  in  1924,  Sir 
Malcolm  Hailey — Mr.  Hailev  as  he  was  then — took  up  that  point 
as  one  of  the  main  difficulties  in  the  way  of  the  introduction  of 
responsible  government  in  India — namely,  the  question  of  the 
Indian  States.  We  were,  therefore,  not  sure  of  our  ground  when 
the  proposal  for  a  Round  Table  Conference  was  started  ;  and  when 
the  Indian  Princes  wer<?  invited  to  come  into  it,  it  was  only  to 
enable  them  and  the  representatives  of  British  India  to  come  to  an 
understanding,  possibly  by  means  of  new  Treaties,  regarding  the 
part  that  they  would  take  in  the  national  advance  of  India  and  also 
regarding  their  representatives  having  some  voice  in  the  adminis- 
tration of  questions  which  are  common  to  them  and  to  us  in  British 
India — matters,  for  instance,  relating  to  Customs,  Posts  and  Tele- 
graphs, and  similar  subjects.  That  was  all  the  idea  that  some  of 
us  had  at  the  time;  and  when  the  Princes,  inspired  by  their  highly 
patriotic  sentiment  of  contributing  their  full  share  to  the  building 
up  of  a  new  India,  declared  themselves  in  favour  of  joining  an 
Indian  Federation,  I  submit  they  earned  the  lasting  gratitude  of 
their  countrymen. 

In  this  situation,  therefore,  let  us  not  be  too  greedy;  let  us  not 
try  to  attempt  too  much.  Let  us  welcome  the  coining  in  of  the 
Princes,  and  let  us  welcome  it  with  a  full  heart.  Let  us  realise 
the  difficulties  in  which  they  are  placed.  No  doubt  we  had  repre- 
sentative institutions  in  ancient  India;  we  cannot  forget  our  village 
communities  and  the  growth  of  subsequent  years.  But  since  the 
British  Government  took  charge  of  the  administration  of  British 
India — since,  rather,  the  British  Crown  took  direct  charge  of  the 
administration  of  British  India — we  have  been  proceeding  very 
slowly;  unfortunately,  too  slowly.  We  have  been  asking  the  British 
Government  to  introduce  representative  institutions,  to  give  the 
people  the  right  to  vote  at  the  election  of  representatives;  and  it 
has  taken  us  forty-seven  years  to  get  the  British  Government  to 
invite  us  to  a  Conference  seriouslv  to  consider  what  the  next  step 
in  constitutional  advance  should  be. 

The  Reforms  that  were  introduced  at  the  instance  of  the  Con- 
gress during  the  time  of  Lord  Lansdowne,  in  1892,  and  at  the 
instance  of  Lord  Minto  and  Lord  Morley,  in  1909,  and  the  subse- 
quent Reforms  of  1919,  all  gave  an  extended  representation  to 
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Indians  in  the  election  of  members  of  the  Legislative  Councils, 
Personally,  I  believe  in  the  principle  of  representation.  I  think 
that  the  English  people  deserve  credit  for,  and  they  can  well  be 
proud  of,  the  fact  that  they  have  shown  the  way  for  the  introduction 
of  this  principle  to  all  the  civilised  countries  of  the  modern  world. 
I  believe  in  it,  and  I  should  be  delighted  if  Their  Highnesses  would 
introduce  or  extend  representative  institutions  in  their  own  terri- 
tories. I  am  confident  that,  as  some  of  the  States  have  already 
introduced  such  institutions,  every  other  State  will  introduce  them 
in  course  of  time;  but  we  must  recognise  the  difficulties  of  their 
situation.  The  thing  is  entirely  new.  Even  the  progress  that  we 
have  gone  through  in  British  India  in  several  respects  has  not  been 
experienced  by  some  States — I  cannot  say  by  all,  because  I  am 
happy  to  think  that  some  of  the  Indian  States  have  led  the  way  of 
reform  in  the  matter  of  representative  institutions  and  universal 
compulsory  education.  I  am  glad  to  find  our  esteemed  friend,  His 
Highness  The  Maharaja  Gaekwar,  here,  who  was  the  first  among 
Ruling  Princes  to  introduce  a  large  scheme  of  popular  education, 
and  who  voted  a  very  large  sum  for  that  purpose.  We  have,  there- 
fore, to  wait  and  see,  and  to  give  time  to  Their  Highnesses  to 
introduce  the  principle  of  representation  as  and  when  they  may 
£nd  it  convenient.  Personally,  I  join  with  my  friends  in  the  desire 
that  that  principle  should  be  introduced  as  early  as  practicable.  I 
have  had  the  privilege  of  speaking  to  several  of  Their  Highnesses 
on  this  subject,  and  I  have  no  doubt  in  my  own  mind  that  that 
principle  will  be  introduced  in  many  States  at  an  early  time ;  but  it 
is  neither  wise  nor  graceful  for  us  British  Indians  to  insist  that 
there  shall  be  no  federation  with  British  India  and  Indian  India 
unless  the  Indian  States  agree  that  the  representatives,  who  will 
come  to  represent  the  States  in  the  Federal  Assembly,  shall  be 
elected  by  the  popular  voice.  I  submit  that  that  is  a  matter  which 
should  be  left  to  the  judgment,  the  patriotism,  and  the  statesman- 
ship of  Indian  Rulers. 

Dr.  Ambedkar:  Why  are  not  you  similarly  kind  to  Sir  Samuel 
Hoare,  and  let  him  take  his  own  time  for  introducing  popular  insti- 
tutions in  British  India?  He  will  be  grateful  to  you,  I  am  sure. 

Chairman:  I  do  not  think  that  we  need  discuss  Sir  Samuel 
Hoare ' a  gratitude.  That  is  a  matter  which  is  not  before  the 
Committee. 

Pandit  M.  M.  Malaviya.:  My  friend,  Dr.  Ambedkar,  forgets 
•what  I  have  said.  I  have  repeated  twice  that  I  desire  that  the 
representative  principle  should  be  introduced  into  the  States  at  once. 
I  do  not  yield  even  to  my  friend,  Dr.  Ambedkar,  in  that  desire; 
but  I  recognise  a  difference  between  my  desire  and  Dr.  Ambedkar's 
desire  and  the  right  of  the  Ruling  Princes  to  take  time  to  consider 
when  and  how  tne  representative  principle  may  be  introduced  in 
their  States.  My  object,  My  Lord,  in  dwelling  upon  this  point, 
is  that  the  great  scheme  which  is  now  under  consideration  should 
not  suffer  or  be  wrecked  by  an  injudicious  insistence  (if  I  may  say 
so)  upon  the  States  introducing  the  principle  of  representation 
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Before  they  can  conie  into  the  Federation.  My  whole  object  is  that 
the  Federation  should  conie  into  existence.  I  picture  to  myself, 
Mv  Lord,  a  united  India,  united  though  divided — the  States  having 
full  autonomy  to  manage  their  own  affairs  except  in  so  far  as  they 
.agree  to  delegate  their  power  to  the  Federal  Government,  and  at 
the  same  time  standing  together  with  British  India  shoulder  to 
shoulder,  and  soul  to  soul,  for  the  defence  of  the  Motherland,  and 
for  the  progress  of  the  entire  people  who  live  in  that  land.  I 
have  the  hope  that  that  will  be  so.  I  cannot  think  of  the  India 
of  the  future  as  a  land  in  which  one-third  of  India,  the  States,  with 
their  population  of  twenty  millions,  will  stand  apart.  That  India 
will  be  a  weak  India.  The  strong  and  united  India  that  I  picture 
to  myself — and  1  am  sure  that  all  my  friends  desire  the  same — 
will  be  an  India  in  which  the  people  of  British  India  and  of  the 
Indian  States  will  work  together  as  patriots — in  which  the  latter 
will  combine  allegiance  to  the  Rulers  of  their  own  States  with 
fidelity  to  our  common  Motherland — who  will  take  their  example 
from  the  Princes  whom  we  have  the  pleasure  of  vseeing  before  us, 
who  have  shown  that  they  are  patriots  as  well  as  Princes.  I  hope 
that  the  questions  which  have  been  pressed  for  the  consideration 
of  Their  Highnesses  will  be  viewed  in  that  light. 

Xow,  My  Lord,  I  want  also  to  say  that  those  of  us  who  are 
impatient — and  none  can  be  more  impatient,  I  will  repeat,  than 
myself — to  see  the  principle  of  representative  institutions  intro- 
duced into  the  States,  should  remember 

Dr.  Ambedkar:  May  I  point  out,  My  Lord  Chancellor,  that  we 
on  this  side  have  never  said  that  representative  institutions  should 
be  introduced  into  the  States?  All  that  we  say  is  that  there  should 
be  constituencies  in  the  Indian  States,  similar  to  the  constituencies 
in  British  India,  for  the  election  of  the  representatives  to  the 
Federal  Assembly.  I  have  never  said  that  there  should  be  popular 
assemblies  in  the  Xative  Staies  to  control  the  Native  States  as  a 
condition  precedent  to  the  entry  of  the  Princes  into  the  Federation. 

Pandit  M.  M.  Malaviya  :  If  Dr.  Ambedkar  thinks  that  he  lias 
not  asked  for  representative  institutions,  I  leave  him  to  have  that 
satisfaction.  We  should  not  think  that,  if  members  who  will  come 
to  the  Federal  Assembly  from  the  States  will  not  be  elected  by  some 
popular  method,  they  will  not  be  useful.  We  must  remember  that, 
even  in  England,  it  has  taken  a  long  time  to  arrive  at  the  present 
suffrage.  In  England,  before  the  Reform  of  1832,  less  than  15,000 
persons  voted  for  the  members  of  the  House  of  Commons.  We 
hope  to  progress  much  more  rapidly  and  much  more  satisfactorily; 
but,  even  under  that  system  of  limited  suffrage,  some  very  capable 
Englishmen  were  elected  to  Parliament  through  some  of  the 
boroughs  which  were  called  "  rotten  boroughs/'  in  which  one  man, 
so  far  as  I  remember,  had  eleven  votes  in  his  pocket.  That  was 
before4  1832.  I  mention  it,  not  as  a  plea  for  introducing  a  similar 
system,  but  to  show  that,  even  if  the  representatives  of  Indian  States 
•ido  not  come  by  popular  election— which,  I  again  repeat,  I  desire 
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that  they  should — even  then  we  may  have  some  excellent  represen- 
tatives whose  co-operation  will  be  very  valuable  in  our  work. 

Chairman:  Summing  it  up  quite  briefly,  you  say  that  "  rotten 
boroughs  "  do  not  always  return  rotten  members. 

Pandit  M.  M.  Malaviya:  I  thank  Your  Lordship.  I  wish  I 
could  imitate  Your  Lordship's  epigrammatic  way  of  putting 
things. 

It  should  be  obvious  to  everyone  that  the  fact  that  the  Indian 
States — the  Rulers  of  Indian  States — have  with  open  eyes  decided 
to  accept  an  all-India  Federation  necessarily  implies  that  the 
principle  of  representation  will  be  introduced  into  those  States. 
None  of  Their  Highnesses  can  fail  to  see  that,  once  they  agree  that 
their  subjects  should  come  as  representatives  of  their  States  to  the 
Federal  Assembly,  they  will  have  to  devise  some  scheme  by  which 
such  representatives  will  be  elected.  It  is  only  a  matter  of  time. 
If  some  of  them  are  able  to  introduce  it  before  the  new  constitution 
comes  into  being — if  they  are  able  to  announce  the  establishment  of 
representative  institutions  in  some  of  their  States — I  shall  be 
delighted ;  but  if  they  should  not  find  themselves  in  a  position  to 
do  so  immediately,  then  my  recommendation  to  my  British  Indian 
friends  would  be,  let  us  show  patience  and  courtesy,  let  us  hope 
that  such  institutions  will  be  established  in  proper  time,  but  let 
us  not  do  anything  to  create  unnecessary  obstacles  in  the  way  of 
the  establishment  of  that  all-India  Federation  upon  which  now, 
as  matters  stand,  our  hopes  so  much  depend. 

Dr.  Ambedkar:  That  is  the  vsaine  advice  that  is  given  to  the 
Depressed  Classes — that  their  salvation  will  also  come  in  time. 

Pandit  M.  M.  Malaviya:  My  Lord,  my  friend,  Dr.  Anibedkar, 
is  entirely  mistaken  and,  I  am  sorry  to  say,  not  so  well  informed 
as  I  thought  he  would  be. 

Dr.  Ami) e<l fair :  I  should  like  to  be  enlightened. 

Pandit  M .  M.  Malaviya :  I  am  not  saying  that  the  Depressed 
Classes  should  wait.  In  a  criticism  of  the  Montagu-Chelmsford 
proposals  which  I  had  the  honour  to  publish  when  the  proposed 
reforms  were  first  announced  in  1918,  I  urged  that,  so  far  as  the 
Depressed  Classes  were  concerned,  it  is  particularly  a  question  of 
education,  and  I  pleaded — and  I  still  plead^  and  the  Congress  has 
pleaded — for  universal  primary  education.  It  has  pleaded  all  the 
years  of  its  existence;  and  if  the  Government  of  India,  which  com- 
manded all  the  resources  of  the  country,  had  spent  sufficient  monejr 
on  promoting  primary  education  among  the  people,  I  am  sure  the 
words  "  Depressed  Classes  "  would  have  been  a  matter  of  history 
by  this  time — long  before  this  time.  We  have  desired  that  they 
should  receive  elementary,  primary  education,  that  they  should 
receive  secondary  education,  that  they  should  receive  higher  educa- 
tion. I  have  the  honour  to  be  the  Vice-Chan cellor  of  a  University, 
the  Benares  Hindu  University,  and  there  a  student  of  the  Depressed 
Classes  gets  a  seat  exactly  as  a  student  of  any  other  class  does; 
there  is  absolutely  no  distinction.  And  those  who  have  received 
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education  give  an  excellent  account  of  themselves,  even,  if  I  may 
say  so,  as  my  esteemed  friend  Dr.  Ambedkar  has  given. 

Dr.  Ambedknr:  I  am  still  an  "  Tin  touch  able  "  in  society, 
although  I  am  educated.  Education  has  not  raised  me  out  of  that. 

Pandit  M.  M.  Malaviya:  I  beg  your  pardon;  you  are  not  an 
Untouchable ;  you  are  a  dear  friend  and  colleague — a  brother  with 
whom  your  most  orthodox  friends  have  the  pleasure  to  meet  and 
work,  and  you  know  that  they  work  together  with  you.  To-day 
there  are  more  Brahmins  working  in  the  cause  of  the  Depressed 
Classes  than  the  representatives  of  any  other  class.  I  think  that 
is  a  fact  which  my  friend,  Dr.  Ambedkar,  will  admit. 

Now,  the  second  point,  My  Lord,  which  I  should  like  to  touch 
upon  is  the  question  of  direct  and  indirect  election.  I  fear  that 
the  remarks  which  Mahatma  Gandhi  made  yesterday  in  this  con- 
nection were  somewhat  misunderstood.  Mahatma  Gandhi  and  the 
Congress  are  pledged  to  adult  suffrage.  The  Congress  swears  by 
it,  if  I  may  say  so.  Mahatma  Gandhi  stands  for  it.  What  Mr. 
Gandhi  said  yesterday  was  not  intended  to  detract  in  any  way 
from  his  advocacy  of  adult  suffrage,  but  to  point  out  u  way  in 
which  any  practical  difficulties  which  might  be  felt  in  introducing 
it  might  be  overcome.  I  am  sure,  Sir,  that  the  members  of  this 
Committee  know  that  the  Congress  has  long  been  advocating  a  most 
extensive  franchise,  and  for  some  years  past  it  has  been  advocating 
adult  suffrage.  It  is  not  possible  for  the  Congress  to  depart  from 
that  line.  It  is  not  possible  for  Mahatma  Gandhi  to  depart  from 
that  line.  When  yesterday  he  spoke  approvingly  of  Lord  Peel's 
suggestion,  the  object,  as  I  understood  it,  was  to  show  that,  if 
it  was  felt  that  there  were  practical  difficulties  in  the  way  of 
extending  the  franchise  to  all  the  adults  in  the  country — if  the 
hugeness  of  the  constituencies,  if  the  great  distances  that  would 
divide  parts  of  the  same  constituencies  and  other  similar  consi- 
derations stood  in  the  way  of  it — it  was  possible  to  find  a  way  out 
by  adopting  the  method  that  he  suggested.  Tt  was  most  certainly 
to  introduce  the  principle  of  adult  suffrage  that  Mr.  Gandhi  suggest- 
ed that  plan.  He  has  not  approved  the  idea  that  an  indirect 
method  of  election  should  be  adopted  whereby  the  people  should 
feel  that  they  were  kept  out  of  the  right  to  vote. 

Sir  Tej  Rnhadur  Sapni  :  I  listened  with  great  attention  and 
interest  to  Mahatma  Gandhi's  exposition  of  the  principle  of  adult 
suffrage,  but  I  am  very  much  of  the  view  that  it  is  much  lower 
than  that  recommended  in  the  Nehru  lleport.  If  I  am  wrong,  will 
you  please  correct  me? 

Sir  Samuel  Jloare :  Pandit  Malaviya,  it  would  still  be  direct 
election.  You  are  now  making  an  argument  in  favour  of  adult 
suffrage.  That  was  not  the  subject  to  which  the  Committee  was 
addressing  itself  yesterday,  so  I  understand.  That  subject  was 
the  alternative  of  direct  and  indirect  election;  and,  as  I  under- 
stood Mahatma  Gandhi's  speech,  he  was  in  favour  of  adult  suffrage, 
but  he  was  also  in  favour  of  indirect  election. 

i2 
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Mr.  Gandhi:   Yes. 

Pandit  M.  M.  Malaviya :  In  order  to  help  to  establish  adult 
suffrage. 

Sir  Samuel  Floare :  Yes,  exactly ;  but  it  is  none  the  less  indirect 
election. 

Pandit  M.  M.  Malamya :  That  is  quite  right — to  that  extent 
it  would  be;  but  I  hope,  My  Lord,  that  everybody  will  agree  that 
what  Mr.  Gandhi  said  was  meant  to  suggest  a  way  out  of  the 
practical  difficulties  which  might  be  felt,  and  not  to  abandon  the 
idea  of  adult  suffrage. 

Lord  Peel:  That  is  what  I  was  saying  too.  We  are  exactly 
together. 

Mr.  lyunyar :  I  am  glad.  Lord  Peel  is  in  favour  of  adult 
suffrage  after  all ! 

Pandit  M.  M.  Malaviya:  My  Lord,  I  have  not  been  able  to 
follow  Lord  Peel  entirely.  I  have  felt  that  he  did  not  approve  of 
adult  suffrage.  He  did  not  approve  of  even  an  extensive  franchise. 

Lord  Peel:  Well,  I  was  not  really  discussing  that  point;  I 
was  not  saying  anything  about  adult  suffrage  at  all  yesterday. 

Pandit  M.  M.  Malaviya :  Then  I  take  it  that  Lord  Peel  is  not 
opposed  to  adult  suffrage !  Indeed,  it  would  be  a  matter  of  sur- 
prise if  he  were,  because  our  British  fellow-subjects  have  moved 
step  by  step  towards  adult  suffrage.  The  whole  history  of  the  last 
hundred  years  proves  it.  They  have  moved  from  point  to  point 
from  a  very  limited  suffrage.  The  first  large  step  they  took  was 
in  J832,  then  in  1868,  then  in  1880,  then  in  1917,  and  lastly  in 
1928.  It  would  be  a  matter  of  surprise  if  Lord  Peel,  representing 
the  British  people,  should  suggest  to  us  that  we  should  follow  a 
reverse  process — that  we  should  now  go  down  to  a  much  smaller 
electorate  than  exists  in  India  to-day.  We  have  an  electorate 
which  is  larger  than  the  electorates  which  existed  in  the  earlier 
days  in  England,  and  our  wish  and  prayer  has  been  that  the 
franchise  should  be  extended,  should  be  made  adult  franchise  or 
brought  as  near  to  it  as  possible;  and  I  will  tell  you,  My  Lord, 
the  reason  for  it.  I  believe  that  Congressmen  generally  believe 
that  the  vote  is  a  very  powerful  factor  in  raising  the  political  status 
of  those  who  exercise  it.  I  myself  believe  that  the  three  things 
essential  for  the  uplift  of  my  people  are  the  universal  vote,  universal 
primary  education,  and  universal  conscription  or  the  right  to  bear 
arms.  If  I  can  firm  my  people  with  the  •  universal  vote  I  shall 
have  done  a  gjreat  deal  to  lift  them  up  politically.  I  wish  the 
proudest  men  in  the  country  to  have  to  go  to  the  humblest  of  my 
people  to  ask  for  his  vote  or  her  vote,  for  I  know  what  effect  that 
has  already  had  in  my  country. 

I  therefore  request  that  this  question  should  be  considered  from 
the  point  of  view  of  the  ultimate  good  of  the  people  who  will  be 
affected  by  the  vote.  The  method  of  indirect  election  may  be 
adopted  as  a  temporary  expedient  where  the  difficulties  are  great 
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in  the  way  of  adopting  adult  suffrage.  There  are  other  means 
by  which  those  difficulties  can  be  solved.  The  number  of  members 
of  Parliament  should  be  increased  and  the  constituencies  should 
be  made  smaller  than  they  are  at  present.  But  I  hope  that,  in 
view  of  the  politically  elevating  effect  of  the  vote,  universal  suffrage 
will  be  kept  as  the  goal  before  our  minds,  and  that  we  shall  try 
to  approach  it  as  far  as  possible  even  in  the  next  instalment  of 
reforms. 

My  Lord,  my  friend,  Mr.  Mudaliyar,  in  speaking  of  the  Congress, 
fell  into  a  mistake.  He  suffers  from  the  fact  that  he  has  not  had 
the  honour  of  attending  the  Indian  National  Congress  meetings  for 
some  time  past;  he  is  not,  therefore,  in  touch  with  what  happens 
there.  He  therefore  does  not  know  how  the  work  of  the  Congress 
is  done,  My  Lord.  I  claim  that  it  is  the  most  democratic  body 
to-day  in  India  and  perhaps  in  any  other  country.  It  is  not  the 
personal  influence  of  one  man  that  decides  questions  there;  all  the 
members  who  desire  to  may  take  part  in  the  discussions,  and  the 
results  are  arrived  at  after  the  fullest  deliberation.  To  say  that 
the  decisions  of  the  Congress  evidence  personal  success  rather  than 
the  success  of  democratic  principle  is  to  betray  ignorance  of  what 
actually  happens  at  the  Congress. 

My  Lord,  I  wish  to  say  one  word  about  the  question  of  Second 
Chambers  too.  Here  again,  we  should  not  forget  that  we  have  a 
history  of  Reforms  in  India.  We  already  have  a  Second  Chamber, 
in  the  existing  Constitution.  When  Mahatma  Gandhi  spoke 
yesterday,  as  I  understood  him,  what  he  said  was  that  he  was  not 
frightened  by  the  idea  of  only  one  Chamber.  That  is  very  different 
from  saying  that  he  was  opposed  to  the  Second  Chamber.  In  the 
Nehru  Report,  the  Congress  advocated  a  Second  Chamber;  and  that 
is  the  prevailing  view  in  the  Congress,  so  far  as  I  know,  to-day. 
But  Mahatma  Gandhi  made  it  clear  that,  if  one  Chamber  com- 
mended itself  to  our  people  on  the  whole,  that  is  not  a  matter  which 
would  frighten  him  or  the  Congress  people,  and  that  they  would 
be  able  to  consider  that  question  fully  on  its  merits.  But,  so  far 
as  the  general  opinion  in  the  country  is  concerned,  as  I  have  been 
able  to  sense  it,  it  is  in  favour  of  the  establishment  of  a  Second 
Chamber;  and  I  submit,  My  Lord,  it  is  very  desirable  at  this  stage 
of  our  progress,  and  in  view  of  the  situation  in  which  we  are  placed, 
that  it  should  be  so.  Sir  Tej  Bahadur  Sapru  reminds  me  that 
the  Nehru  Committee  lecommended  that  the  Provincial  Legis- 
latures should  be  electorates  for  the  Second  Chamber.  That  is  a 
matter  which  has  to  be  gone  into. 

Dr.  Ambedkar :   That  Report  was  abandoned  by  the  Congress. 

Pandit  M.  M.  Malamya:  No,  it  was  not  abandoned.  It  was 
not  pressed,  because  there  were  differences;  but  whatever  sound 
propositions  have  been  embodied  in  it  have  not  lost  their  value 
because  it  was  not  accepted  all  round.  My  Lord,  in  view  of  the 
fact  that  we  are  now  discussing  a  federation  of  all-India,  I  submit 
that  the  question  of  a  Second  Chamber  has  become  all  the  more 
important,  and  I  think  there  should  be  a  general  agreement  in 


198 

regard  to  this  question.  In  liis  very  valuable  book  on  *'  Second 
Chambers  ",  Sir  John  Marriott,  after  discussing  the  constitutions 
of  most  countries,  says :  — 

"  One  conclusion  emerges,  on  the  threshhold,  irresistibly: 
that  no  important  State,  whatever  be  its  form  and  govern- 
ment, whether  federal  or  unitary,  monarchical  or  republican, 
presidential  or  parliamentary,'  constitutionally  flexible  or 
contitutionally  rigid,  is  willing  to  dispense  with  a  Second 
Chamber.  Of  Sovereign  States  only  Turkey,  Jugo-Slavia, 
Ksthonia,  Latvia,  Lithuania,  and  Bulgaria  adhere  to  the 
uuicameral  system.  States  which  are  component  parts  of 
a  Federal  State  are,  on  the  contrary,  frequently  unicameral. 
Some  of  the  Canadian  Provinces  are  in  this  category,  but 
they  are  not  '  States  ',  and,  though  extensive  in  area,  contain 
as  yet  small  populations/' 

Then  he  says  :  — 

"  The  preceding  pages  disclose  the  fact  that,  of  the  great 
States  of  the  modern  world,  three  of  the  greatest  have 
actually  tried  and  abandoned  the  experiment  of  a  single 
legislative  Chamber/' 

I  submit,  therefore,  that  there  is  a  large  body  of  opinion  in 
favour  of  the  constitution  of  a  second  Chamoer. 

My  Lord,  I  do  not  wish  to  take  up  more  time  at  present.  I 
only  repeat  the  hope  that  some  method  may  be  devised  by  which 
questions  which  are  of  primary  and  outstanding  importance  may 
be  taken  in  hand  at  an  early  stage,  and  that  these  other  questions 
may  come  later  on. 

Colonel  llaksar :  Lord  Chancellor,  I  much  wish  I  could  avoid 
impeding  the  progress  of  our  work,  but  much  that  has  been  said 
during  the  last  three  days  impels  me  to  intervene  even  at  this 
late  stage  of  the  debate.  I  am  led  to  take  this  course  from  a 
sense  of  responsibility,  which,  in  addition  to  being  general,  as  a 
member  of  the  Indian  States  Delegation,  is  also  particular.  I 
feel  sure,  Lord  Chancellor,  that  if  His  Highness  The  Maharaja 
of  Kashmir  had  found  it  possible  to  come,  he  would  have  been 
amongst  the  newly  added  members  of  this  Committee.  I  there- 
fore speak  from  the  general  point  of  view  of  the  States  as 
well  as  from  the  particular  point  of  view  of  the  Kashmir  State — 
than  winch,  I  venture  to  think,  there  is  no  more  important  unit 
of  the  Indian  polity.  Kashmir  to-day  guards,  and,  if  the  Federal 
Government  is  formed,  will  continue  to  guard  an  important  and 
extensive  section  of  the  Indian  Frontier.  From  that  point  of  view, 
I  should  think  the  attitude  of  the  Kashmir  State  towards  the  pro- 
blem which  we  are  all  endeavouring  to  solve  is  worthy  of  careful 
consideration. 

Lord  Chancellor,  my  endeavour  is  going  to  be  to  deal  with 
the  practical,  as  distinguished  from  the  theoretical  aspects  of  our 
problem;  and  I  am  happy  to  think  that  ^hat  I  regard  as  the 
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practical  aspects,  have  been  foxmd  by  several  speakers,  who  have 
preceded  me,  to  be  also  practicable. 

I  shall  first  attempt  to  answer  some  of  the  questions  grouped 
under  Head  2;  and  having  done  that,  I  shall  try  to  justify  those 
answers  and  to  elucidate  the  reasons  which  have  determined  the 
general  attitude  of  the  Indian  States  Delegation.  The  first  sub- 
head under  Head  2  relates  to  the  method  of  selection  of  represent- 
atives for  each  Chamber  of  the  Federal  Legislature  by  individual, 
as  well  as  by  groups  of.  States.  The  view  has,  I  think,  found  as 
much  support  as  opposition  that,  at  any  rate  for  the  purpose  of 
the  Upper  Chamber,  the  method  applied  should  be  nomination. 
Now,  so  far  as  regards  the  States  that  in  terms  of  population,  area 
and  revenue  are  large  enough  individually  to  return  representatives 
to  the  Upper  House,  there  is  no  difficulty  about  the  nomination 
of  their  representatives  by  their  Governments.  When,  however, 
we  come  to  the  other  class  of  States  that  will  have  to  be  grouped 
for  purposes  of  representation,  there  at  onco  arises  the  question 
of  the  basis  of  eligibility;  i.e.,  what  strength  of  population,  or 
what  extent  of  territorial  area,  what  amount,  of  revenue  t 
or  a  combination  of  all  these  three  factors,  will  entitle 
to  representation.  This  question  does  not  directly  arise  under  the 
Head  I  am  discussing,  yet  it  is  necessary  to  draw  attention  to 
the  fact  that  the  basis  of  eligibility  will  have  to  be  determined 
before  grouping  can  be  effected. 

Your  groups  would  have  to  be  based  upon  what  you  determined 
to  be  .... 

Chairman:    The  number? 

Colonel  Jlaksar :  Not  so  much  the  number  as  the  population 
of  the  people  in  the  group  that  would  qualify  them  to  represent 
you,  or  the  area,  or  the  revenue,  or  all  those  factors  together. 
When  the  grouping  has  been  effected,  the  various  groups  will 
naturally  constitute  electoral  colleges.  Again,  the  grouping  can 
only  be  suitably  effected  if  the  total  number  of  seats  to  be  accorded 
to  the  States  is  determined.  In  so  far  a>s  each  group  will  probably 
nominate  only  one  representative,  it  has  therefore  to  be  appreciated 
that  the  selection  of  one  representative  will  involve,  perhaps  neces- 
sarily, a  process  akin  to  election.  I  think  the  final  selection  will 
necessitate  preceding  selections  by  each  member  of  the  group; 
and  from  amongst  the  various  persons  thus  selected  there  will  have 
to  be  found  ultimately  one  person,  probably  by  election.  I  cannot 
say  with  any  confidence  that  the  method  recommended  or  suggest-* 
ed  would  be  as  I  have  indicated ;  but,  if  it  is,  the  process  I  have 
indicated  should  go  some  way  towards  salving  the  doctrinaire's 
conscience,  even  though  the  electors  involved  in  this  process  were 
originally  nominees  of  the  individual  States  forming  the  group. 

I  am  not  at  this  stage  concerned  with  formulating  replies  to 
every  one  of  the  Questions  which  occur  under  Head  2.  I  arn 
more  concerned  with  examining  from  the  practical  point  of  view 
some  of  the  opinions  which  have  been  expressed.  I  shall  first 
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deal  with  the  claim  as  regards  the  reservation  of  seats.  The  ques- 
tion does  not  arise  here ;  but,  as  it  was  raised  in  one  of  the  speeches, 
it  is  difficult  to  pass  over  the  point.  The  reservation  of  a  propor- 
tion of  the  seats  as  compared  with  the  total  strength  of  each 
Chambei  has  been  claimed.  In  regard  to  this  claim,  Lord 
Chancellor,  I  venture  to  submit  that  it  extends  beyond  its  legiti- 
mate confines  a  problem  which  is  essentially  parochial.  If  I  mav 
be  pei-znitted  to  be  frank,  it  is  calculated  to  introduce  into  harmoni- 
ous politics  elements  which  must  conduce  to  disharmony,  discord 
and  an  infinite  variety  of  resulting  evils.  Assuming  that  the  claim 
was  not  intended  to  operate  as  I  have  envisaged,  then  its  operation 
would  manifestly  be  unfair  in  its  own  legitimate  sphere;  but  that, 
of  course,  is  not  quite  my  concern.  Then  there  is  the  practical 
aspect  of  the  problem.  I  suggest  that,  so  long  as  there  are  States 
which  will  have  to  be  grouped  for  purposes  of  representation  in 
both  Houses,  you  have  merely  got  to  visualise  the  difficulty  of 
securing  the  proportion  of  the  total  strength  of  each  Chamber  asked 
for  to  realise  that  it  would  be  impracticable  to  give  effect  to  the 
claim. 

At  this  stage  I  should  like  to  quote  one  sentence  from  a  speech 
in  which  occurs  the  point  which  I  have  been  discussing,  in  order 
to  demonstrate  its  impracticability.  That  sentence  reads  as 
follows :  — 

"  I  need  not  remind  Sir  Tej  Bahadur  Sapru  that,  although 
certain  things  are  very  desirable  in  certain  directions,  limits 
and  exceptions  have,  at  least  for  the  time,  to  be  made  with 
regard  to  certain  matters. " 

I  ventured  to  remark  that  the  idea  of  representation  in  the 
Upper  Chamber  by  nomination  has  received  as  much  support  as 
opposition.  In  regard  to  the  Lower  Chamber,  the  balance  of 
opinion  seems  to  be  in  favour  of  the  elective  principle.  The 
gist  of  the  argument  employed  in  support  of  this  opinion  is  that 
the  Lower  House  should  be  a  popular,  or  to  use  the  exact  word, 
a  national  Chamber.  While  insisting  on  the  principle  formulated, 
there  has  been  evidence  of  a  very  friendly  disposition  towards  the 
States,  in  recognition  probably  of  the  impracticability  of  the 
immediate  enforcement  of  the  principle.  Some  speakers,  in  order 
to  make  the  task  of  the  States  easy,  have  expressed  their  willing- 
ness to  permit  a  duration  of  time  within  which  the  principle  should 
be  introduced.  Nevertheless  it  is  insisted  that  the  principle  shall 
ultimately  apply;  and  this  view  is  supported  by  the  fundamental 
maxim  that  there  should  be  no  taxation  without  representation.  I 
should  like  to  examine  this  position  from  a  practical  point  of 
view  here  and  now.  First  of  all,  it  seems  to  me  that  the  problem 
has  been  viewed  not  in  relation  to  the  entire  content  of  the  Federal 
scheme  as  it  emerges  from  the  Appendix  of  the  Second  Report  of 
our  sub-Committee,  but  in  relation  only  to  one  element  of  that 
scheme,  namely  taxation.  Apart  from  that,  however,  I  think 
it  is  necessary  for  me  to  suggest  that,  so  far  as  the  majority  of 
the  subjects  that  are  proposed  to  be  wholly  or  partly  federalised 
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are  concerned,  the  fortunes  of  the  country  would  not  be  seriously 
affected  by  the  character  of  the  representatives  of  the  Federal  units 
who  would  be  called  upon  to  discuss  the  questions  that  come  before 
them  in  the  Federal  Legislature.  Those  fortunes  would  not  be 
bettered  if  the  representatives  had  been  elected  by  a  popular  vote, 
nor  worsened  if  they  had  been  nominated  by  the  Governments  of 
the  federating  units.  I  submit — and  I  honestly  myself  subscribe 
to  the  plea — that  this  is  not  the  occasion  for  scoring  debating 
points ;  but  honestly,  though  I  anxiously  desire  to  eschew  flippancy 
I  should  like  to  ask  the  question  whether  the  opinion  expressed 
or  the  votes  recorded  by  the  representatives  of  the  States  are  likely 
to  be  different,  whether  those  representatives  have  been  elected  by 
the  subjects  of  the  States  or  nominated  by  their  Governments, 
in  regard  to  question  relating  to  Aircraft,  Shipping  and  Navigation, 
Lighthouses,  Ports  and  Quarantine,  Federal  Axidit,  Commerce, 
Stores  and  Stationery,  Geological  Survey,  Botanical  Survey,  Inven- 
tions and  Designs,  Copyright,  Survey  of  India,  Meteorology,  Census, 
Statistics,  Immovable  Property  in  possession  of  the  Governor- 
General  in  Council,  etc.,  etc. 

Mr.  lyengar :  If  there  is  going  to  be  no  difference  of  interest, 
why  not  agree  to  it? 

Colonel  Haksar:  I  am  dealing  with  the  point  of  whether  there 
is  any  conflict  of  interest  between  the  subjects  and  Rulers  of  the 
States,  and  I  repeat  that  the  question  of  the  method  of  represent- 
ation has  been  viewed  less  from  the  standpoint  of  the  content  of 
our  Federal  scheme  than  from  that  of  accepted  constitutional  prin- 
ciple. It  has  been  urged  that 

"  there  is  no  conflict  of  interests  between  the  Rulers  and 
their  own  subjects  where  Federal  burdens,  for  instance,  are 
imposed  for  the  administration  of  Federal  subjects  by  those 
in  charge  of  Federal  administration. " 

Yet  it  seems  to  me  that  the  reason  for  insisting  upon  the  elective 
principle  is  merely  that  it  is  assumed  that  the  interests  of  the 
subject  and  the  Ruler  clash,  and  that  consequently  the  nominee 
of  the  Ruler  would  act  against  the  interests  of  the  subject. 

Mr.  Joshi :   We  do  not  assume  that;  that  is  your  assumption. 

Colonel  Haksar:  What  is  it,  then,  that  is  assumed?  Once  it 
is  admitted  that  there  is  no  clash  between  the  interests  of  Ruler  and 
subject,  what  difference  does  it  make  whether  the  person  sitting 
in  the  Tipper  or- Lower  House  is  elected  bv  the  people  or  nominated 
by  the  Kuler?  Once  you  admit  there  is  no  clash  of  interest,  it 
makes  no  difference  whether  the  Ruler  nominates  the  representative 
or  the  people  elect  him. 

Mr.  Joshi:   We  make  no  assumption. 

Colonel  Haksar:  Do  you  make  the  assumption  that  there  is  a 
clash  of  interest  between  Ruler  and  subject? 

Mr.  Joshi :   It  may  come. 
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Colonel  Haksar:  I  should  like  to  say  a  few  words,  but  only  a 
few  words,  about  another  point — another  angle  of  vision,  another 
.school  of  thought.  If  I  do  so,  it  is  to  point  to  the  fact  that,  while 
the  ardour  for  democratic  principles  is  shared  by  many  of  us,  that 
ardour  sometimes  leads  us  to  suggestions  that  are  somewhat  out  of 
the  common.  Your  Lordship  will  recall  a  suggestion  that  repre- 
sentation in  the  future  legislative  organ  should  be  according  to 
what  were  tersely  described  as  economic  classes,  and  that  it  should 
be  in  accordance  with  the  numerical  strength  of  these  classes.  I 
could  wish  that  the  point  had  been  further  developed,  not  merely 
by  definition,  not  from  illustration  of  the  economic  classes,  but 
also  by  the  statement  that  the  numerical  strength  of  a  particular 
class  would  make  it  eligible  for  representation.  The  school  of 
thought  that  favours  the  construction  of  the  legislative  structure 
on  the  foundation  of  economic  classes  also  preiers  a  unicameral 
to  a  bicameral  Legislature;  and  this  view  has  received  support 
from  a  very  important  quarter.  Here  again,  My  Lord,  one  wishes 
that  the  idea  had  been  developed,  because  it  is  impossible  to  believe 
it  to  be  intended  that  the  best  brains  in  the  country  should  not 
come  together  to  co-operate  in  its  administration  for  the  purpose  of 
its  development.  What  I  imply  is  that,  if  there  is  to  be  one 
Chamber  only,  people  who  are  likely  to  sit  in  the  contemplated 
Upper  House  would  probably  not  get  a  look  in  if  only  because  of 
their  incapacity  to  stand  the  electioneering  racket.  But  while  the 
idea  of  a  single  Chamber  receives  support  from  a  very  important 
quarter,  from  the  same  quarter  we  have  the  expression  of  opinion 
that,  so  far  as  the  States  are  concerned,  how  they  would  select  their 
representatives  should  be  left  to  them.  That  opinion  was  expressed 
in  a  very  important  quarter,  and  I  have  no  doubt  that  the  import- 
ance of  that  quarter  is  fully  recognised. 

With  reference  to  the  States,  it  was  remarked  that,  in  so  far  as 
they  have  agreed  to  come  into  the  Federation,  it  is  not  open  to 
them  to  claim  that  their  view  as  to  the  method  of  returning  their 
representatives  to  the  Legislature  should  receive  so  much  as 
•consideration.  While  every  assurance  was  given  that  there  was  no 
desire  on  the  part  of  British  India  to  interfere  in  the  internal 
affairs  of  the  States  in  an  illegitimate  manner,  that  desire  is  per- 
fectly consistent  with  the  exercise  of  legitimate  interference.  In 
other  words,  in  so  far  as  the  States  have  agreed  to  join  Federation, 
and  Federation  is  to  be  about  matters  of  common  concern,  the 
question  of  the  method  of  returning  representatives  to  the  Legis- 
lature is  also  of  common  concern.  My  Lord,  I  would  only  observe 
that  this  argument  would  apply  when  Federation  is  formed.  It 
does  not  apply  before  it  is  formed. 

Concerning  the  entry  of  the  States  into  Federation,  one  speaker 
was  perturbed  at  the  thought  that  there  was  a  danger  of  the  Indian 
Federation  turning  out  a  mammoth  "  one,  if  each  State  is  repre- 
sented in  that  Federation;  and,  as  he  considered  this  unthinkable, 
Tie  feared  that,  in  the  alternative,  some  States  would  be  left  out 
in  the  cold ;  and  this  would  be  inconsistent  with  the  ideal  we  have 
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set  before  ourselves  that,  in  this  new  constitution,  every  area  should 
be  represented.  My  Lord,  I  submit  that,  so  long  as  the  idea  of 
grouping  is  there,  "the  "  mammoth  "  will  not  be  exhumed  from 
the  geological  strata;  and  I  would  add  that  this  idea  of  grouping 
also  eliminates  the  possibility  of  any  State  being  confined  to  the 
frigidarium.  The  only  question  that  remains  is  that  the  groups 
would  have  to  be  large  enough  in  terms  of  population,  and  possibly 
also  of  area  and  revenue — but  population  is  the  vital  factor  as 
States  exist  to  regulate  the  lives  of  the  people — to  be  eligible  for 
representation;  and  Your  Lordship  will  recall  that  I  raised  this 
question  of  eligibility  at  the  very  beginning  of  my  remarks. 

I  feel  that  I  have  not  yet  entirely  met  the  speaker's  point  of 
view.  He  drew  attention  to  known  Federal  States  and  suggested 
that  the  largest  number  of  States  constituting  a  Federation  is  48, 
in  the  United  States  of  America.  This,  if  T  may  be  permitted  to 
say  so,  is  rather  in  the  nature  of  a  -non  sequititr.  The  implication 
would  almost  seem  to  be  that  known  standards  should  not  be  trans- 
gressed, and,  therefore,  possibly  the  number  of  federating  units 
in  India  should  not  exceed  48. 

Dr.  AmLedJcar :    I  did  not  say  anything  of  the  sort. 

Colonel  Haksar:  My  Lord,  need  I  repeat  the  oft  repeated  state- 
ment that  the  conditions  existing  in  India  have  no  parallel?  It 
has  been  generally  agreed  that  by  federation  alone  can  India  become 
one  country  for  the  purpose  of  matters  which  are  common  to  the 
whole  country  and  obtain  what  it  desires,  namely,  responsible 
self-government.  Therefore  it  appaers  to  me  to  follow  that  the 
creation  of  the  Federal  State  is  the  paramount  consideration,  and 
that  object  should  be  maintained  at  any  cost.  It  also  follows  that 
the  Indian  Federal  State  in  its  composition  must  be  the  natural 
product  of  subsisting  conditions  in  India.  The  differences  in  the 
component  elements  of  the  Australian,  Swiss,  and  Canadian  States, 
of  the  United  States  of  America,  and,  indeed,  of  the  Old  German 
and  Austrian  Empires,  resulting  from  the  conditions  peculiar  to 
these  countries,  are  an  argument — and  I  venture  to  submit  a  con- 
clusive argument — in  favour  of  constituting  the  Indian  Federal 
State  in  accordance  with  the  peculiar  conditions  of  India. 

My  Lord,  may  T  at  this  stage  stray  from  the  point  that  T  am 
immediately  discussing,  to  say  that  these  remarks  of  mine  apply 
also  to  other  factors  of  our  problem,  and  more  particularly  to  the 
question  of  the  method  of  representation?  I  have  to  make  this 
observation  here  because  of  the  insistence  on  the  elective  principle, 
even  in  the  Upper  House.  It  would  appear  that  the  States  in 
claiming  to  nominate  their  representatives  were  suggesting  a 
method  unknown  to  federal  constitutions.  Indeed,  it  was  boldly 
asserted  that  the  old  German  Empire  was  the  only  example  of  a 
Federation  in  which  the  Governments  of  the  States  nominated 
their  representatives.  My  Lord,  I  speak  with  great  diffidence  in 
the  presence  of  so  many  eminent  constitutional  lawyers,  but  am 
I  very  much  mistaken  in  saying  that,  in  the  senior  Dominion  in 
the  British  Empire,  Canada,'  the  Governor-General  nominates  for 
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life  all  the  72  members  who  compose  the  Senate?  May  I  also  say 
that  our  future  Federal  Upper  House  would  have  far  greater 
latitude  in  the  expression  of  opinion  than  had  the  German 
Bundesrat,  where  the  Ambassadors  spoke  to  definite  instructions. 

My  Lord,  here  I  must  correct  what  I  can  but  regard  as  a  mis- 
conception. It  was  agreed  that  the  States  should  be  in  the  Federal 
Executive;  but  it  is  argued  that,  so  long  as  the  representatives 
of  the  States  came  into  the  Legislature  by  nomination,  the  essence 
of  collective  responsibility  will  be  destroyed.  This  too  seems  to 
me  non  sequitur.  The  comment  offered  by  the  speaker  results 
from  the  apprehension  that  the  members  of  the  Executive  will 
be  subject  to  "  divided  mandates  ".  My  Lord,  in  the  case  of 
representatives  of  the  States  in  the  Legislature,  I  deny  that  their 
representatives  would  discuss  or  vote  according  to  instructions. 
But,  in  the  case  of  people  from  the  States  who  would  find  seats 
in  the  Executive,  there  can  be  no  question  of  mandate,  if  only 
because  those  men  would  not  be  serving  officials  of  the  States; 
and  I  think  it  was  made  clear  last  year  that,  not  servants,  but 
people  who  had  experience  of  States  would  be  members  of  the 
Executive. 

Dr.  Ambedkar:   Why  by  nomination? 

Colonel  Haksar :  In  my  opinion,  becaue  you  concede  the  right 
to  nominate;  and  it  is  understood  that  the  people  nominated  would 
not  be  the  officers  serving  the  State.  It  is  obvious  that  they  would 
be  people  who  know  the  States  from  the  inside,  but  not  people 
necessarily  open  to  receive  mandates  from  the  States t  That  is 
where  the  misconception  comes  in.  I  think  that  the  idea  of 
nominating  the  representatives  has  been  interpreted  to  imply  that 
those  people  who  eventually  come  into  the  Executive  would  neces- 
sarily be  servants  of  the  State.  That  is  not  what  I  conceive  the 
position  to  be.  Whereas  those  who  sit  in  the  Upper  House  may 
be  Ministers  and  may  be  servants  of  the  State,  it  does  not  neces- 
sarily follow  that  those  who  are  members  of  the  Executive  are  also 
servants  of  the  States. 

My  Lord,  I  might  discuss  at  this  stage  the  practicability  of 
the  new  scheme  which  you  endeavoured  yesterday  to  interpret  to 
us  with  an  accuracy  commensurate  with  your  grasp  of  the  scheme ; 
but,  on  second  thoughts,  I  think  they  were  right  who  felt  that 
you  were  not  sponsoring  the  scheme,  and  therefore  the  time  to 
discuss  it  would  be  when  the  author  is  present.  Therefore  I  pass 
011  from  confederation  to  notice  one  or  two  other  points  that  also 
arise  from  the  views  that  have  been  expounded. 

One  of  the  points  with  regard  to  which  I  would  like  to  offer 
a  few  observations  is  the  apprehension  that,  if  people  who  are 
drawn  from  the  States  and  intended  to  represent  the  point  of  view 
of  the  States,  but  not  necessarily  representatives  of  the  States,  are 
in  the  Executive,  British  Indian  politics  are  bound  to  have  reper- 
cussions on  the  domestic  policy  of  the  Indian  States.  If  the  idea 
behind  the  apprehension  be  that  in  the  result  the  States  would  be 
embarrassed;  I  must  admit  that  it  is  a  most  generous  thought; 
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fout  it  might  be  left  to  the  States  to  face  this  risk,  if  they  are  willing 
to  do  so. 

Then  I  desire  to  make  quite  clear,  as  I  have,  I  think,  said 
before,  that  the  people  who  will  be  members  of  the  Executive  will 
not  be  officers  serving  in  the  States.  The  other  aspect  of  the 
question  is,  as  was  admitted  by  another  speaker,  that  if  the  States 
are  only  represented  in  the  Legislature,  where  policies  will  be 
conceived  and  initiated,  they  might  as  well  not  enter  the  Federation. 
The  objection  really  seems  to  be  that,  so  long  as  there  remain 
any  Central  subjects  which  are  not  Federal,  with  which  the  Execu- 
tive common  to  British  India  and  the  States  will  deal,  the  presence 
of  people  whose  outlook  on  public  affairs  is  not  bounded  by  a 
limited  horizon,  might  lead  to  conclusions  which  would  be  wholly 
different  from  those  which  might  be  reached  in  their  absence. 
Wow,  I  should  have  thought  that,  the  broader  the  point  of  approach 
to  any  question  of  public  policy,  the  greater  guarantee  there  Was 
of  a  sound  solution;  and  therefore  I  have  not  been  able  to  appre- 
ciate that  point  of  view  because  I  have  said  that,  once  it  is 
guaranteed  that  the  representatives — quite  inaccurately  called 
representatives  of  the  States — are  members  of  the  unity,  their 
presence  would  lead  to  nothing  else  but  a  conclusion  and  a  decision 
which  is  for  the  good  of  the  whole  countiy;  because  it  is  obvious 
that,  under  the  new  constitution,  the  matters  that  will  be  discussed 
in  the  Executive  would  not  be  Provincial  matters — for  the  Pro- 
vinces would  have  full  autonomy — they  would  not  be  matters 
relating  to  groups  of  Provinces.  They  would  be  matters  relating 
to  the  whole  of  the  countiy;  and  therefore,  if  you  bring  to  bear 
upon  those  questions  the  points  of  view  of  the  different  parts  of 
the  country,  you  only  ensure  sound  conclusions. 

I  do  not  think  that  I  need  go  on  further.  I  would  merely  echo 
the  words  of  our  esteemed  friend,  Pandit  Malaviya.  If  I  might 
{summarise  what  he  said  in  that  portion  of  his  speech  it  was  this. 
The  paramount  consideration  is  to  create  a  State  in  India  in  which 
no  part  will  stand  outside  that  State.  The  paramount  consider- 
ation is  to  unite  the  country.  If  that  be  the  paramount  consider- 
ation, I  say  that  that  object  should  be  achieved  at  all  costs,  and 
that  nothing  should  be  allowed  to  come  in  the  way  of  the  attain- 
ment of  that  object. 

Dr.  Ambedkar :   Not  at  all  costs — not  at  our  cost! 

(The  Committee  adjourned  at  1-15  p.m.) 


PROCEEDINGS  OF  THE  TWENTY-SIXTH  MEETING  OF  THE  FEDERAL 
STRUCTURE  COMMITTEE  HELD  ON  THE  21sT  SEPTEMBER,  1931,  AT 
11-30  A.M. 

Statement    by    the    Secretary    of   State    for   India   regarding    the 
Suspension  of  Gold  Payments  in  the  United  Kingdom. 

Sir  Samuel  Hoare :   Lord  Chancellor,  You  are  a  very  consi- 
derate Chairman,  and  on  that  account  I  venture  to  ask  you  to  let 
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me,  in  the  course  of  two  or  three  minutes,  make  a  short  statement 
that,  whilst  it  does  not  concern  directly  the  detailed  subjects  we 
are  going  to  discuss  this  morning,  none  the  less  deals  with  a  ques- 
tion which,  I  am  sure,  is  in  the  mind  of  every  member  of  this 
Committee  this  morning. 

I  cannot  help  thinking  that  you  gentlemen  will  expect  me  to 
refer  in  a  few  sentences  to  the  announcement  made  this  morning 
regarding  the  suspension  of  gold  payments  in  this  country.  For 
sterling  to  be  divorced,  even  though  only  temporarily,  from  gold,  is 
an  event  of  international  significance  and  I  have  no  wish  to  mini- 
mise its  importance,  not  only  from  the  point  of  view  of  this  country, 
but  also  from  that  of  those  whose  currencies  are  to  a  greater  or 
less  degree  linked  with  sterling.  It  was  to  avert  such  a  happening 
that  the  National  Government  was  formed ;  and  all  its  efforts,  of 
which  the  first  fruits  were  the  balancing  of  the  Budget,  have  been 
directed  to  re-establishing  confidence  in  British  finance  and  British 
currency. 

There  is  no  question  that  our  system  of  national  finance  is  as 
sound  and  honest  as  any  in  the  world,  and  that  the  inherent  wealth 
and  productive  power  of  the  Nation  are  almost  limitless.  Indeed, 
the  way  had  already  been  paved  for  the  revival  of  confidence  in 
this  country  when  a  crisis  broke  upon  us,  precipitated  by  the 
action  not  of  British  citizens  but  of  foreigners,  nervous  as  to  tlie 
conditions  in  their  own  countries  and  ignorant  of  the  true  position 
of  Great  Britain.  For  a  temporary  period,  therefore,  this  country 
will  be  obliged  to  protect  itself  in  the  manner  that  has  been 
announce!  this  morning. 

The  ease  must,  however,  be  viewed  in  its  true  proportions.  At  a 
moment  when  almost  every  other  country  is  faced  with  a  large 
deficit,  Great  Britain  is  now  balancing  its  Budget;  the  most  crush- 
ing burdens  are  being  willingly  shouldered  by  the  tax-payer  and 
drastic  retrenchments  are  being  made  in  all  possible  directions. 
Unemployment  finance  has  been  overhauled  and  borrowing  for  this 
purpose  lias  been  ended.  The  basis  for  stability  has  thus  been  laid 
and  the  foundations  necessary  for  the  full  restoration  of  confidence 
have,  I  believe,  been  firmly  secured.  His  Majesty's  Government 
are  convinced  that  at  this  moment  the  British  people  will  remain 
as  steady  as  a  rock  and  that  they  will  show  their  faith  in  their 
own  currency,  standing  by  it  in  the  knowledge  that  the  whole  effort 
of  the  Government  will  be  directed  to  the  restoration  of  stability. 

Gentlemen,  you  will  be  looking  to  me  to  add  a  few  words  in 
particular  on  the  bearing  of  these  events  on  India.  I  feel  a  special 
responsibility  in  this  crisis  for  India.  Since  the  fixing  of  the 
rupee  by  Statute  at  Is.  6d.,  sterling  has  until  to-day  been 
synonymous  with  gold,  and  for  all  practical  purposes  the  stability 
of  the  Indian  Exchange  has  been  based  on  sterling.  Indian  trade 
is  financed  through  sterling.  The  greater  part  of  India's  external 
obligations  is  in  terms  of  sterling.  To  follow  gold,  and  so  to 
increase  the  sterling  value  of  the  rupee  at  this  juncture  is,  I  am 
sure  you  will  agree,  out  of  the  question.  It  has  therefore  been 
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-decided  to  maintain  the  present  currency  standard  on  a  sterling 
^msis.  I  am  satisfied  that  this  is  the  right  course  for  India  and 
is  the  most  conducive  to  Indian  interests.  The  Government  of 
India  will  accordingly  continue  the  policy  under  which  stability  in 
terms  of  sterling  has  in  the  past  been  secured.  Lord  Willingdon 
has  already  announced  that  India  must  regard  it  as  her  imme- 
diate duty  to  devise  means  to  weather  the  economic  hurricane,  and 
has  declared  that  the  Government  of  India  is  determined  to  main- 
tain the  principles  of  sound  finance  that  India  has  always  followed. 

To  those  among  you,  expert  in  Indian  finance  and  able  to 
influence  opinion,  I  would  venture  to  address  these  words.  There 
has  been  evidence  for  some  time  of  a  desire  to  convert  rupees  into 
sterling.  The  uncertain  prospects  of  such  action  are  illustrated 
bv  what  has  just  taken  place.  Patriotic  Indians,  however,  and 
all  who  are  zealous  for  India's  well-being  and  constitutional  pro- 
gress, must  realise  the  importance  of  maintaining  the  stability  of 
the  currency.  They  can  help  by  standing  by  the  rupee  themselves, 
and  by  urging  their  friends  to  stand  by  the  rupee  as  well.  A 
break  in  the  Rupee  Exchange,  on  which  the  structure  of  Indian 
finance  is  built,  would  create  a  financial  and  economic  crisis  of 
the  first  magnitude,  the  consequences  of  which,  in  these  days  of 
crisis,  it  is  impossible  to  foresee. 

His  Majesty's  Government  are  determined  to  use  every  means 
in  their  power  to  prevent  such  a  calamity.  I  appeal  to  you,  a 
most  distinguished  assembly  of  Indians  representing  almost  every 
Indian  interest — Princes  and  politicians,  Hindus,  Muslims,  Sikhs, 
Minorities — to  throw  your  great  influence  into  the  scales  for 
courage,  stability  and  determination  at  a  moment  of  national  trial. 

Gentlemen,  I  am  much  obliged  to  you  for  allowing  me  to  make 
this  statement. 


HEAD  3. 

RELATIONS  BETWEEN  THE  TWO  CHAMBERS  OF  THE  FEDERAL 
LEGISLATURE. 

The  following  points  for  discussion  in  connection  with  this 
Head  were  drafted  by  the  Chairman:  — 

(i)  Is  the  constitution  to  provide  that  normally,  though 
subject  no  doubt  to  any  requirements  to  the  contrary  neces- 
sitated by  safeguards,  the  governing  principle  with  regard  to 
legislation  is  to  be  that  the  assent  of  both  Chambers  is  required 
to  the  enactment  of  a  Bill? 

(ii)  //  so,  which  of  the  two  following  possible  alternatives 
shall  be  taken  as  the  basis  of  the  relationship  between  the 
tico  Chambers :  — 

(a)  that  the  powers  and  functions  of  both  Chambers  shall 
be  approximately  equal; 
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(b)  that  the  decisions  of  one  Chamber  shall  prevail  over 
those  of  the  other — or  possibly  that  in  some  matters,  e.g., 
finance,  the  right  of  decision  shall  vest  in  one  Chamber 
only? 

(iii)  If  the  deciding  voice  is  to  be  vested  by  the  constitu- 
tion in  one  Chamber,  in  which  of  the  two  Chambers  is  it  to  be 
vested,  and  on  what  principles  is.  the  decision  so  to  provide 
determined,  having  regard  to  the  composition  and  method  of 
election  of  each? 

(iv)  //  it  is  to  be  decided  that  the  governing  principle  is 
to  be  equality  of  powers,  shall  the  constitution  provide — 

(a)  that  all  Bills,  including  Money  Bills,   can  be  intro- 
duced in,  and  amended  by,  either  Chamber; 

(b)  that  the  function  of  voting  Supply  shall  be  shared  by 
both  Chambers — presumably  sitting  in  Joint  Session,  since' 
independent  amendment   of   Demands   for    Grants    by   each 
Chamber    would    be    likely    to    lead    to    complications    and 
confusion; 

(c)  that   differences    between    the    two    Chambers,    which 
prove  incapable  of  reconciliation  by  the  ordinary  methods  of 
"  reference   back  ",   should   be   finally  resolved   (subject   ta 
any  necessary  provisions  aonnected  ivith  Safeguards)   by  a 
'majority  vote  of  the  Members  present  and  voting  at  a  Joint 
Session; 

(d)  that  a  Joint  Session  sliall  be  composed — 
(i)  of  all  the  Members  of  both  Chambers,  or 

(ii)  of  an  equal  number  of  representatives  of  each  ? 

(v)  Shall  the  decision  whether  or  not  to  summon  a  Joint 
Session  in  any  given  case  rest  with  the  Governor -General;  and, 
consequently,  shall  it  be  a  matter  for  the  Government* s  discre- 
tion in  each  case  to  determine — 

(a)  whether  resort  should  be  had  to  Joint  Session  to  resolve 
a  difference,  or 

(b  whether  the  ordinary  principle  indicated  under  Point 
(i)  of  this  Head  should  be  allowed  to  operate,  with  the 
consequence  that  the  Bill  in  dispute  would  lapse? 

(vi)  Shall  provision  be  made  for  the  elapse  normally  of  an 
interval  before  the  calling  of  a  Joint  Session?  Jf  such  provi- 
sion were  made  as  the  general  rule,  shall  special  provision 
be  made  for  the  possibility  in  suitable  cases  of  decision  by  Joint 
Session  forthwith,  e.g.,  in  the  case  of  the  Annual  Finance 
Bill,  or  in  other  cases  of  emergency  ? 

Sir  Muhammad  Shaft :  Thoxigh  I  conie  from  what  has  often 
been  described  as  a  custom-ridden  Province,  I  propose  this  morning 
to  depart  from  the  custom — followed  last  week  by  almost  every 
speaker — of  indulging  in  preliminary  dissertations  when  express- 
ing opinions  even  on  specific  points  such  as  those  embodied  in  the- 
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questionnaire  which  Your  Lordship  has  circulated  to  us.  Some 
of  these  dissertations  were,  no  doubt,  eloquent  and  instructive; 
but,  if  I  may  venture  to  say,  so,  we  have  reached  a  stage  in  our 
deliberations  when  the  adoption  of  what  I  might  call  business 
methods  would  expedite  the  conclusion  of  the  task  upon  which 
we  are  engaged  at  this  moment.  This  much,  however,  it  is  neces- 
sary for  me  to  say — that  the  opinions  which  I  am  about  to  express 
are  the  result  of  prolonged  discussion  among  the  members  of 
the  group  I  have  the  honour  to  represent,  of  intimate  knowledge 
of  the  social  and  political  conditions  obtaining  in  India,  of  practical 
experience,  extending  over  a  period  of  ten  years  or  more,  of  the 
working  of  the  existing  constitutional  machinery  in  our  country, 
and  of  careful  study  of  the  relevant  provisions  embodied  in  the 
various  Dominion  Constitutions  and  of  the  two  post-war  Federal 
Constitutions  of  Germany  and  Austria. 

Our  answer  to  the  first  question  under  this  Head  is  that  the 
constitution  should  provide  that  normally,  though  subject,  no 
doubt,  to  any  requirements  to  the  contrary  necessitated  by  the 
Safeguards,  the  governing  principle  with  regard  to  legislation  is 
to  be  that  he  assent  of  both  Chambers  is  required  to  the  enactment 
of  a  Bill.  I  propose  to  summarise  briefly  the  reasons  for  which 
we  have  come  to  that  conclusion.  On  Friday  last,  my  learned 
friend,  Pandit  Malaviya,  read  to  us  two  extracts  from  Sir  John 
Marriott's  valuable  work  on  "  Second  Chambers  ".  In  the  first 
of  those  two  extracts  that  learned  author  observes  as  follows:  — 

"  One  conclusion  emerges,  on  the  threshhold,  irresistibly  : 
that  no  important  State,  whatever  be  its  form  and  govern- 
ment, whether  federal  or  unitary,  monarchical  or  republican, 
presidential  or  parliamentary,  constitutionally  flexible  or 
constitutionally  rigid,  is  willing  to  dispense  with  a  Second 
Chamber/' 

In  this  connection  it  is  worthy  of  note  to  observe  that,  not  only 
in  all  the  big  states  I  he  constitutional  machinery  includes  a  bi- 
cameral Legislature,  but  in  all  great  countries,  except  Russia, 
which  have  a  federal  constitution,  a  bicameral  Legislature  is 
an  integral  part  of  the  constitutional  machinery.  This  particular 
fact  is  full  of  significance  for  us,  for  what  we  intend  to  bring  into 
existence  in  India  is  a  Federal  Legislature.  It  is  thus  clear  that 
the  teaching  of  history,  as  well  as  of  world  experience,  points 
to  the  necessity  and  utility  of  including  a  bicameral  Legislature 
as  an  integral  portion  of  the  future  Indian  Constitution. 

But,  My  Lord,  what  about  our  own  practical  experience  in 
India?  Members  of  this  Committee  are  aware  that  a  bicameral 
Legislature  is  an  integral  part  of  the  Montagu-Chelmsford  Consti- 
tution, and  has  been  in  actual  working  for  the  last  ten  years  or 
more.  As  I  ventured  to  state  the  other  day,  for  three  and  a  half 
years  I  myself  was  Leader  of  the  Council  of  State ;  and  ever  since 
the  severance  of  my  direct  connection  with  the  Council  of  State 
I  have  very  naturally  been  a  close  student  of  the  working  of  our 
central  legislative  machinery  in  India.  As  a  result  of  that  first- 
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hand  experience,  as  well  as  of  close  observation,  I  had  no  hesitation 
HI  saying  that  the  Council  of  State  has  exercised  a  steadying 
influence  on  the  working  of  our  legislative  machinery  which  has 
been  of  the  highest  service  to  the  people  of  India.  One  illus- 
tration alone  I  propose  to  give  to  this  Committee  to-day  of  the 
stabilising  influence  of  the  Council  of  State  on  the  working  of  our 
legislative  machinery.  It  is,  I  have  no  doubt,  within  the  know- 
ledge of  all  the  members  of  this  Committee  that,  when  the 
Montag^-Chelmsford  Reforms  were  introduced  in  India,  the  Con- 
gress decided  to  boycott  the  new  Constitution,  as  a  result  of  which 
no  representatives  of  the  Congress  sought  entry,  either  into  the 
Legislative  Assembly  or  the  Council  of  State,  in  1920-21.  But 
subsequently,  after  the  lapse  of  two  years — I  think  in  1923 — 
what  was  then  known  as  the  Swarajist  Party  in  the  National 
Congress,  decided  to  enter  the  Central  Legislature,  and  obtained 
a  decision  from  the  Congress  itself,  permitting  them  to  seek 
election  at  the  following  General  Election.  The  result  was  that, 
in  the  second  Legislative  Assembly,  the  largest  group  was  that  of 
the  Swarajist  Party.  This  Swarajist  Party  came  into  the  Legis- 
lative Council  with  the  professed  object  of  non-co-operating  from 
within;  and,  but  for  the  stabilising  effect  of  the  action  taken  by 
the  Council  of  State,  I  have  no  doubt  that  they  would  have 
succeeded  in  smashing  up  the  Legislative  Assembly  if  a  unicameral 
Legislature  had  been  a  feature  of  the  Montagu-Chelmsford  Re- 
forms. Can  we  say  for  certain  that,  if  a  single  Chamber  were  to  be  a 
feature  of  the  new  constitution,  such  a  state  of  affairs  would  not  arise 
in  the  future?  We  are  all  aware  that  the  Left  Wing  of  the 
Congress  Party  consists  of  advocates  of  complete  independence, 
some  of  whom  openly  profess  communistic  beliefs,  led  by  a  very 
sincere,  very  conscientious,  but  very  enthusiastic  professed 
Communist.  May  it  not  be  that,  if  a  single  Chamber  forms  an 
integral  part  of  our  new  constitution,  a  similar  catastrophic  crisis 
may  arise  in  the  future  when,  in  that  single  Chamber,  this  section 
of  our  Indian  politicians  may  occupy  the  same  position  as  the 
Swarajist  Party  did  in  the  second  Legislative  Assembly,  with  the 
result  that  the  whole  of  our  constitution  might  be  destroyed  as 
a  result  of  their  action?  This  is  a  very  grave  problem  to  which 
I  earnestly  invite  the  attention  of  the  Committee;  and  I  ask  the 
Committee  not  to  be  led  away  by  any  assurances  that  may 
be  given  now  by  any  advocate  of  a  single  Chamber  as  to 
what  is  or  is  not  likely  to  happen  in  the  future.  We  must  guard 
against  all  eventualities;  and  practical  experience  of  the  working 
of  our  existing  constitution  in  the  past  makes  it  necessary  for  us 
to  halt  and  seriously  to  consider  whether,  in  a  country  like  India, 
with  the  forces  actually  in  operation,  it  should  not  be  a  matter  of 
the  gravest  concern  to  all  sincere  well-wishers  of  the  country's 
peaceful  constitutional  progress  to  avoid  bringing  into  our  consti- 
tutional machinery  a  new  feature,  non-existent  hitherto,  and  there- 
fore depriving  ourselves,  not  only  of  the  advantages  and  benefits 
of  continuity — which,  after  all,  is  not  a  matter  to  be  lightly  put 
aside — t)Ut  also  laying  ourselves  open  to  very  grave  dangers.  I 
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submit,  therefore,  that  our  past  experience  also  points  to  the  neces- 
sity, as  well  as  the  utility,  of  introducing  or  re-enacting  either  the 
same  or  similar  provisions  as  are  embodied  in  the  Government  of 
India  Act,  of  1919,  relating  to  a  bicameral  Legislature.  * 

My  learned  friend,  Pandit  Malaviya,  told  us — and  if  I  may 
venture  to  say  so,  quite  correctly — that  not  only  the  Congress 
but  all  schools  of  thought  in  India  are  unanimous  in  holding  the 
opinion  that  a  bicameral  Legislature  should  form  an  integral  por- 
tion of  our  constitutional  machinery.  This  being  the  teaching 
of  history,  this  being  the  result  of  ten  years'  practical  experience 
of  the  working  of  our  existing  constitutional  machinery,  this  heing 
the  unanimous  opinion  entertained  by  all  schools  of  political 
thought  in  India,  I  confess  I  was  somewhat  surprised  when  I 
heard  from  the  lips  of  Mahatma  Gandhi — for  whose  sincerity  and 
high  idealism  I  entertain  the  greatest  respect — the  views  which  he 
expressed  on  Thursday  last  in  favour  of  a  single  Chamber  based 
upon  an  indirect  electorate.  I  entirely  agree  with  my  friend, 
Diwaii  Bahadur  Ramaswaini  Mudalivar,  that  the  scheme  of  a 
unicameral  Legislature  based  upon  indirect  election,  sketched  out 
to  us  by  our  respected  Mahatma,  is  calculated  to  lead  not  to  the 
coining  into  existence  in  India  of  a  really  representative  Govern- 
ment but  of  dictatorship.  When  J  went  home  and  received  the 
full  report  of  Mahatmaji's  speech,- 1  carefully  studied  those  portion* 
of  that  memorable  pronouncement  which  related  to  these  two  points. 
Knowing  that,  for  many  of  his  ideas,  Mahatmaji  derives  inspira- 
tion from  Tolstoy,  it  occurred  to  me  to  examine  the  provisions  oi 
the  Russian  Federal  Soviet  Republican  Constitution,  to  see  if  there 
was  any  resemblance  between  the  scheme  sketched  out  by  Maliat- 
waji  in  his  speech  and  the  provisions  of  the  Russian  Constitution. 
I  found  a  very  strange  similarity  between  the  scheme  sketched  out 
by  Mahatmaji  and  the  position  as  it  exists  in  the  Russian  Soviet 
Republic.  I  am  sorry  Lord  Peel  is  not  present  here  this  morning, 
for  I  should  like  to  have  him  here  to  listen  to  one  short  sentence 
that  I  am  going  to  utter  now.  Mahatmuji  was  very  pleased  to  find 
himself  in  the  same  boat  as  Lord  Peel.  I  wonder  if  Lord  Peel 
too  derived  his  inspiration  and  got  his  ideas  from  Lenin  ! 

It  is  clear,  therefore,  that  from  every  point  of  view  it  is  essen- 
tial, in  the  interests  of  India  and  of  the  people  of  India,  that  a 
bicameral  Legislature  should  form  an  integral  part  of  our  consti- 
tution. Once  that  principle  is  conceded,  I  venture  to  submit  that 
it  ip.w  facto  follows  that,  ordinarily  speaking,  in  matters  of  legis- 
lation the  assent  of  both  Houses  should  be  regard od  as  essential. 
I  venture  to  submit  that  an  emasculated  Upper  House  would  be 
an  utterly  useless  luxury  and  would  not  serve  the  purpose  for  which 
an  Upper  House  ought  to  exist  for  it  would  then  have  no  steady- 
ing or  stabilising  effect  over  the  whims  and  idiosyncrasies  of  the 
Lower  House,  should  occasion  call  for  it. 

Not  only  is  a  bicameral  Legislature  an  integral  part  of  our 
existing  constitutional  machinery,  and  therefore,  for  the  purposes 
of  continuity  as  well  as  upon  general  principles,  these  or  similar 
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provisions  should  be  re-enacted  in  the  new  constitution,  but  a 
reference  to  Section  53,  last  paragraph,  of  the  Australian  Consti- 
tution, will  also  show  to  the  members  of  this  Committee  that  that 
is  exactly  the  position  in  the  Dominion  of  Australia  as  well.  For 
these  reasons  I  venture  to  submit  that  the  answer  which  I  have 
given  on  behalf  of  my  friends,  and  for  myself,  to  the  first  question 
put  by  you,  Lord  Chancellor,  is  the  answer  which  ought  to  be  un- 
animously accepted  by  this  Committee. 

Chairman:  Will  you  kindly  give  me  the  reference  to  the  Austra- 
lian Constitution  again?  It  is  Section  53,  is  it  notP 

Sir  Muhammad  Shaft :  Yes,  the  last  paragraph  of  Section  53. 
Chairman : 

"  Except  as  provided  in  this  Section,  the  Senate  shall 
have  equal  power  with  the  House  of  Representatives  in 
respect  of  all  proposed  laws." 

Sir  Muhammad  Shaft:  If  our  answer  to  the  first  question  is 
right  and  should  be  agreed  to  by  this  Committee,  then  I  venture 
to  submit  that  the  answers  to  the  remaining  questions  under  this 
Head  become  at  once  self-evident. 

The  second  question  is :  — 

"  If  so,  which  of  the  two  following  possible  alternatives 
shall  be  taken  as  the  basis  of  the  relationship  between  the 
two  Chambers :  — (a)  that  the  powers  and  functions  of  both 
Chambers  shall  be  approximately  equal ;  (b)  that  the  deci- 
sions of  one  Chamber  shall  prevail  over  those  of  the  other — 
or  possibly  that  in  some  matters,  e.g.,  finance,  the  right  of 
decision  shall  vest  in  one  Chamber  only?" 

Putting  the  matter  of  finance  aside  for  a  moment — for  that  forms 
the  subject  of  a  distinct  question  under  sub-head  (iv) — I  venture  to 
submit  that  the  answer  to  this  question  ought  to  be  that  the  powers 
and  functions  of  both  Chambers  shall  be  approximately  equal. 
That,  I  submit,  is  self-evident  from  what  I  have  already  said  in 
reply  to  the  first  question ;  and  I  do  not  wish  to  repeat  the  argu- 
ments which  I  have  already  given  in  connection  with  the  general 
question  of  bicameral  or  unicameral  Legislatures,  which  cover  this 
point  as  well. 

The  third  question  is:  — 

"  If  the  deciding  voice  is  to  be  vested  ?;?/  the  constitution 
in  one  Chamber,  in  which  of  the  two  Chambers  is 
it  to  be  vested,  and  on  what  principles  is  the  deci- 
sion so  to  provide  determined,  having  regard  to  the  com- 
position and  method  of  election  of  each?" 

In  view  of  our  answer  to  the  first  and  second  questions,  this  question 
does  not  arise. 

I  come  now  to  the  fourth  question  :  — 

"If  it  is  to  be  decided  that  the  governing  principle  is  to 
be  equality  of  powers,  shall  the  constitution  provide — (a) 
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that  all  Bills,  including  Money  Bills,  can  be  introduced  in, 
and  amended  by,  either  Chamber  ?" 

I  propose  to  deal  with  this  clause  separately  from  the  rest.  Our 
answer  to  this  question  is  that  all  Bills,  except  Money  Bills,  may 
be  introduced  in,  and  amended  by,  either  Chamber.  The  case  of 
Money  Bills,  we  think,  stands  apart.  I  think  I  am  right  in  say- 
ing that  at  present  Money  Bills  can  be  introduced  in  either  House. 

Mr.  lyengar :  It  depends  upon  what  the  Money  Bill  is. 

Sir  Muhammad  Shafi:  There  is  nothing  in  the  Government  of 
India  Act  laying  down  that  they  must  be  introduced  in  the  Legis- 
lative Assembly. 

Mr.  lyengar :  That  is  correct. 

Sir  Muhammad9 Shaft:  And  I  have  a  vague  recollection  of  a 
Money  Bill  being  introduced  in  the  Council  of  State  when  I  was 
a  member  of  the  Government  of  India.  It  is  Section  67-A. 

Sir  Tcj  Bahadur  Sapru  :  But  under  Section  67-A,  clause  5,  the 
Budget  is  only  put  to  the  vote  in  the  Lower  Chamber. 

Sir  Muhammad  Shaft,:  The  Budget  is  different  fronv  Money 
Bills.  That  is  under  siib-clause  i3.  I  am  coming  to  that  presently. 
I  am  speaking  of  legislation  on  these  matters. 

Sir  Tej  Bahadur  Sapru :  Quite  so,  there  is  no  bar. 

Sir  Muhammad  Shafi :  There  is  no  bar.  We  are  of  opinion 
that  a  change  should  be  made  with  regard  to  Money  Bills — that 
in  future,  as  in  the  constitutions  of  the  other  Dominions,  Money 
Bills  ought  to  be  introduced  in  the  Lower  House.  A  reference  to 
Section  GO  of  the  South  Africa  Act,  Section  53  of  the  Australian 
Constitution  Act,  and  Section  53  of  the  Canadian  Act,  will  make 
it  clear  to  the  Committee  that,  in  all  these  Dominions,  Money  Bills 
are  introduced  in  the  Lower  ilouse.  We  think,  for  the  sake  of 
uniformity,  if  for  no  other  reason,  similar  provisions  should  be 
embodied  in  the  Indian  Constitution.  That  is  the  sole  change 
which  we  advocate  so  far  as  legislation  is  concerned. 

Now  the  question  embodied  in  sub-clause  (&)  of  this  sub-head 
is  :  — 

"  That  the  function  of  voting  Supply  shall  be  shared  by 
both  Chambers — presumably  sitting  in  Joint  Session,  since 
independent  amendment  of  Demands  for  Grants  by  each 
Chamber  would  be  likely  to  lead  to  complications  and  con- 
fusion. " 

We  are  of  opinion  that,  in  regard  to  this  matter,  the  existing 
practice  should  continue.  It  has  worked  well  during  the  last  ten 
years  or  more,  and  no  criticism  has  been  advanced  by  anybody  upon 
it.  Voting  of  Supply  is  at  present  the  function  of  the  Legislative 
Assembly,  and  the  Lower  House  ought  to  continue  to  have  that 
^privilege  and  power.  A  reference  to  Section  67-A  (5)  of  the  Gov- 
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ernment  of  India  Act,  1919,  will  show  the  existing  position.     We 
think  Section  67-A  (5)  should  be  re-enacted  in  the  new  constitution. 

The  question  embodied  in  sub-clause  (c)  of  sub-head  (iv)  is  as 
follows :  — 

•  "  That  differences  between  the  two  Chambers,  which  prove 
incapable   of    reconciliation    by   the    ordinary    methods    of 

*  reference  back/  should  be  finally  resolved  (subject  to  any 
necessary     provisions    connected     with     Safeguards)     by    a 
majority  vote  of  the  Members  present  and  voting  at  a  Joint 
Session." 

The  provision  embodied  in  the  Government  of  India  Act,  1919,  in 
connection  with  this  matter  is  to  be  found  in  Section  6T  (3). 

We  think  that,  with  one  exception,  to  which  I  shall  refer  in 
connection  with  the  next  question,  the  same  provision  should  be 
embodied  in  the  new  Act. 

Mr.  lyengar:  This  Section  6T,  sub-section  (3),  says:  — 

"  If  any  Bill  which  has  been  passed  by  one  Chamber  is 
not,  within  six  mouths  after  the  passage  of  the  Bill 
by  that  Chamber,  passed  by  the  other  Chamber 
either  without  amendments  or  with  such  amendments  as 
may  be  agreed  to  by  the  two  Chambers,  the  Governor-Gene- 
ral may  in  hivS  discretion  refer  the  matter  for  decision  to  a 
joint  sitting  of  both  Chambers." 

Are  we  providing  for  an  obligatory  settlement? 

Sir  MiiJuiminad  Shaft:  Wait  a  minute.     If  you  had  waited  you 

would  have  seen  the  exception  I  am  going  to  make  presently.     I 

said  with  one  exception  the  same  provisions  should  be  re-enacted. 

Now,   the  exception  which  I  am  going  to  suggest  is  covered  by 

sub-head  (v) :  — 

"Shall  the  decision  whether  or  not  to  summon  a  Joint 
Session  in  any  given  case  rest  with  the  Governor-General ; 
and,  consequently,  shall  it  be  a  matter  for  the  Government's 
discretion  in  each  case  to  determine — (a)  whether  resort 
should  be  had  to  Joint  Session  to  resolve  a  difference,  or 
(fc)  whether  the  ordinary  principle  indicated  under  Point  (i) 
of  this  Head  should  be  allowed  to  operate,  with  the  conse- 
quence that  the  Bill  in  dispute  would  lapse?" 

We  are  of  opinion  that  the  calling  of  a  Joint  Session  in  the  case 
contemplated  in  sub-clause  (c)  should  be  obligatory,  and  that  it 
should  not  be  left  to  the  discretion  of  the  Governor-General  to  call 
a  Joint  Session  or  riot.  In  sub-section  (3)  of  section  G7  the  word 
"inav"  is  used  as  the  sub-section  stands  at  present.  We  would 
suggest  that  the  word  "shall"  be  substituted  in  the -place  of 


rnav 


Mr.  lyengar:  You  would  leave  it  to  the  Governor-General  to 
summon  the  Joint  Session,  or  the  Speaker  of  the  House? 
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Sir  Muhammad  Shaft, :  The  Governor-General  must  suxnmon-~ 
shall  summon — the  Joint  Session. 

Dr.  Ambedkar ;  Why  should  the  Governor-General  take  personal 
interest  in  the  legislation  that  is  before  the  two  Houses? 

Sir  Muhammad  Shaft :  It  is  not  a  question  of  personal  interest. 
It  is  the  machinery  or  the  initiative  to  be  taken. 

Dr.  Ambedkar:  It  is  a  matter  for  the  two  Houses.  Why  should 
the  Governor-General  be  drawn  into  it? 

Sir  Muhajnmad  Shaft:  We  think  that,  when  a  difference  of 
opinion  has  arisen,  the  logical  step  resulting  from  it  is  a  Joint 
Session  of  the  two  Houses,  and  we  think  that  a  Joint  Session  of 
the  two  Houses  must  be  called  in  those  circumstances,  and  the 
Bill  should  not  be  allowed  to  lapse;  and  we  would  make  it  obli- 
gatory on  the  part  of  the  Governor-General  to  call  a  Joint  Session. 
Then  sub-clause  (d)  of  sub-head  (iv)  runs  as  follows:  — 

"  that  a  Joint  Session  shall  be  composed — (i)  of  all  the 
Members  of  both  Chambers,  or  (ii)  of  an  equal  number  of 
representatives  of  each?" 

We  are  of  opinion  that  the  Joint  Session  should  be  composed  of 
all  the  Members  of  both  Chambers,  so  that  both  Chambers  may 
have  a  full  share  in  the  final  decision  which  is  to  be  arrived  at 
as  a  result  of  the  Joint  Session. 

The  last  question,  question  (vi),  runs  as  follows:  — 

"  Shall  provision  be  made  for  the  elapse  normally  of  an 
interval  before  the  calling  of  a  Joint  Session?" 

Our  reply  to  this  part  of  the  question  is  in  the  Affirmative. 

"  If  such  provision  were  made  as  the  general  rule,  shall 
special  provision  be  made  for  the  possibility  in  suitable  cases 
of  decision  by  Joint  Session  forthwith,  e.g.,  in  the  case  of 
the  Annual  Finance  Bill,  or  in  other  cases  of  emergency  ?" 

Here  again  our  answer  is  in  the  affirmative,  and  it  is  not  necessary 
to  give  any  reasons  in  support  of  that  answer.  It  is  obvious  that 
the  Annual  Finance  Bill  must  come  into  operation  on  the  1st  April 
every  year,  and  in  consequence  it  is  really  a  case  of  emergency, 
just  as  much  as  any  other  case  of  emergency;  and  to  meet  all  cases 
of  emergency  there  should  be  special  provision  making  it  possible, 
in  suitable  cases,  for  a  Joint  Session  to  be  called  at  once. 

These  are  our  answers  to  all  the  questions  which  you  have  put 
to  us,  My  Lord  Chancellor. 

Mr.  Joshi:  May  I  raise  one  point  here?  Would  Sir  Muham- 
mad Shafi  say  that  in  all  cases  of  emergency  the  Governor-General 
must  call  a  Joint  Session? 

Sir  Muhammad  Shafi:  Yes. 

Excuse  me  for  one  moment.  You  put  to  us  a  supplementary 
question,  not  embodied  in  these  questions,  which  I  forget  to  answer. 
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You  asked  us  if  specific  provisions  regarding  the  relative  supre- 
macy of  the  two  Chambers  or  the  equality  of  their  powers  should 
be  embodied  in  the  constitution,  or  whether  things  should  be  left 
to  work  themselves  out  in  the  process  of  time.  Our  answer  to  that 
is  that  we  want  to  see  specific  provisions  embodied  in  the  Act. 

Sir  Maneckjee  DadabTioy :  My  Lord,  My  task  has  been  very 
much  simplified  by  the  speech  made  by  my  friend,  Sir  Muhammad 
Shafi,  who,  for  three  and  a  half  years,  led  the  Council  of  State  with 
conspicuous  ability  and  distinction.  Though  I  am  not  prepared 
to  agree  with  him  on  some  important  points  which  I  shall  stress 
later  on,  I  must  admit  that  the  whole  case  for  the  Council  of  State 
has  been  put  forward  with  a  clearness  and  with  an  ability  which 
could  be  scarcely  equalled. 

As  regards  the  constitution  of  the  Council  of  State,  in  my 
humble  opinion,  it  would  be  too  late  now  to  contemplate  the  destruc- 
tion of  that  body.  It  was  with  some  disappointment  and  sorrow 
that  I  heard  Mahatma  Gandhi  as  well  as  my  old  friend,  Pandit 
Malaviya,  make  their  observations  on  this  point;  but  I  must  say, 
in  justice  to  Pandit  Malaviya,  that  in  the  end  he  qualified  his 
statement  by  agreeing  to  a  continuance  of  the  Second  Chamber. 

I  personally  think  that  it  is  needless  to  go  into  this  question. 
The  Simon  Commission  unanimously  recommended  the  formation 
of  an  Upper  Chamber.  The  Indian  Central  Committee — which 
consisted  of  some  leading  Members,  and  particularly  Sir  Hari 
Singh  Oour,  who  has  neither  attachment  nor  affection  for  the 
Council  of  State — has  also  supported  the  continuance  of  the  Upper 
Chamber.  All  the  Provincial  Governments  have  warmly  supported 
the  continuance  of  the  Upper  Chamber,  some  of  them  even  going 
to  the  extent  of-  demanding  a  Second  Chamber  in  their  own 
Provinces. 

So  far  as  regards  the  value  and  importance  of  the  Council  of 
State,  I  think  that  the  last  ten  years  have  proved  the  necessity 
for  its  existence  and  its  indispensibility.  My  friend,  Sir  Muham- 
mad Shafi,  has  spoken  at  length  upon  this  point.  I  do  not  propose 
to  repeat  the  same  arguments  as  lie  urged  showing  how  the  Council 
of  State  has,  during  the  last  eleven  years,  justified  its  existence — 
what  an  important  corrective  body  it  has  been,  and  what  an  im- 
portant revising  Chamber  it  lias  been  in  revising  and  modifying- 
some  of  the  decisions  of  the  Assembly.  Unfortunately,  the  Council 
of  State  started  with  no  blessing  from  the  Legislative  Assembly.. 
As  everyone  knows,  the  relations  between  the  Legislative  Assembly 
and  the  Council  of  State  during  the  last  ten  years  have  been  far 
from  harmonious. 

Mr.  Jayakar:  Question. 

Sir  Maneckjee  Dadablioy :  I  will  refer  to  only  two  Bills.  One- 
is  the  Finance  Bill  regarding  Salt.  When,  after  rejection  in  the 
Assembly,  it  was  brought  forward  as  a  certified  measure  before  the 
Council  of  State,  raising  the  Salt  Duty,  that  certified  Bill  was 
passed  by  the  Council  of  State. 
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Sir  Tej  Bahadur  Sapru ;  How  does  Sir  Maneckjee  Dadabhoy 
-take  credit  for  the  Council  of  State  if  a  Bill  had  been  certified? 
Neither  of  the  two  Houses  had  any  discretion  left  when  the  Bill 
had  been  certified. 

Sir  Maneckjee  Dadabhoy:  That  is  a  different  matter.  A  Bill 
may  be  certified  and  brought  before  the  Upper  Chamber.  That 
does  not  mean  that  every  Member  of  the  Tipper  Chamber  is  bound 
to  give  his  consent  and  co-operation  to  that  Bill.  When  the  certi- 
fied Bill  was  brought  before  the  Council  of  State  almost  all  the 
Hembers  spoke  on  the  question  and  supported  it.  My  friend  knows 
as  well  as  I  do  the  dissatisfaction  as  regards  the  passing  of  this 
measure  by  the  Council  of  State,  or,  at  any  rate,  the  Council  of 
State  giving  its  moral  support  to  the  Government  in  enhancing  the 
Salt  Duty.  That  caused  considerable  dissatisfaction  and  disconent 
among  the  Members  of  the  Assembly. 

Mr.  lyengar:  Is  it  not  provided  that,  whether  the  Council  of 
State  assents  to  the  Bill  or  dissents  from  it,  it  shall  nevertheless 
become  Law,  and  that  the  Council  of  State  is  an  absolute  cipher 
under  Section  67B? 

Sir  Maneckjee  Dadabhoy:  You  must  quarrel  with  the  legislators 
and  not  with  me ;  I  am  not  responsible  for  that.  The  second  instance 
I  am  in  a  position  to  give,  is  the  wrath,  discontent,  and  dissatisfac- 
tion which  wns  created  in  the  Assembly  when  the  Council  of  State 
passed  what  is  commonly  known  as  the  Princes'  Bill.  These  two 
illustrations  I  remember  myself,  and  I  saw  the  manner  in  which  the 
Assembly  took  them.  Moreover,  it  is  an  open  secret  (many  Mem- 
bers of  the  Assembly  have  been  very  frank  in  this  matter)  that 
there  are  many  Members  of  the  Assembly  who  even  share  the  view 
that  the  Council  of  State  is  a  defunct,  superfluous,  decrepit  body, 
and  that  it  consists  of  men  of  no  consequence,  and  of  men  who  are 
probably  inferior  in  average  ability  as  compared  with  the  Members 
of  the  Assembly,  forgetting  at  the  same  time  the  important  stakes 
which  most  of  those  men  have  in  the  country  and  its  good  and 
orderly  government.  I  do  not  blame  the  Assembly  for 
these  relations.  Perhaps  in  a  small  degree  the  House  of 
Commons  also  has  not  much  love  or  attachment  for  the  House 
of  Lords;  but  in  the  peculiar  circumstances  of  India,  in  my  humble 
opinion,  the  Upper  Chamber  is  essential,  and  it  ought  to  be  con- 
tinued with  the  full  powers  which  it  at  present  possesses. 

My  friend,  Sir  Muhammad  Shafi,  has  spoken  regarding  the 
Money  Bills.  He  has  stated  his  own  opinion,  and  the  opinion 
of  some  of  his  friends,  that  Monev  Bills  should  only  be  allowed  to 
be  introduced  in  the  Lower  Chamber. 


Sir  Muhammad  Shaft :  But  passed  by  both. 

Sir  Maneckjee  Dadabhoy:  Passed  by  both,  but  originally  in- 
troduced into  the  Lower  Chamber.  As  has  been  pointed  out  by 
my  friend,  Sir  Tej  Bahadur  Sapru,  the  present  law  does  not  make 
any  such  distinction ;  and  I,  for  one,  with  great  respect,  must  differ 
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with  my  friend,  Sir  Muhammad  Shafi,  in  this  matter.  When  vested 
rights  have  been  created,  when  special  rights  have  been  given  to 
any  legislative  body,  I  am  averse  to  taking  away  those  rights  and 
those  privileges  without  very  strong  grounds.  There  should  be 
sufficient  and  ample  justification  before  the  adoption  of  such  a 
course.  My  Lord,  in  the  Keports — the  Simon  Commission  Report, 
the  Indian  Central  Committee  Report,  the  Government  of  India's- 
Despatch  and  the  opinions  of  the  Provincial  Governments — I  look 
in  vain  for  any  such  recommendation  as  is  now  pressed  by  my  friend, 
Sir  Muhammad  Shafi.  I  think  it  would  be  unreasonable  at  this 
stage — after  so  many  years  of  working,  and  when  the  Council  of 
State  has  proved  its  usefulness  as  a  body — even  to  contemplate  any 
such  retrogression.  My  Lord,  I  will  quote  in  this  connection  a 
passage  from  the  Montagu-Chelnisford  Report.  Mr.  Montagu,  who 
was  HO  anxious  to  advance  India,  even  in  the  case  of  the  Council 
of  State,  was  prepared  to  give  special  powers — not  only  concurrent 
powers  but  some  additional  special  powers.  The  concluding 
sentence  of  paragraph  279  is  as  follows:  — 

"  Further,  there  may  be  cases  when  the  consideration  of 
a  measure  by  both  Chambers  would  take  too  long  if  the  emer- 
gency which  called  for  the  measure  is  to  be  met.  Such  a 
contingency  should  rarely  arise ;  but  we  advise  that,  in  cases 
of  emergency,  so  certified  by  the  Governor-General  in  Council, 
it  should  be  open  to  the  Government  to  introduce  a  Bill  in 
the  Council  of  State,  and  upon  its  being  passed  there  merely 
to  report  it  to  the  Assembly." 

The  recommendation  of  Mr.  Montagu  and  Lord  Chelmsford  went 
far  beyond  what  is  embodied  and  incorporated  in  the  present  Act; 
and  I  say  this  in  virtue  of  that  decision — that,  in  the  absence  of 
any  such  recommendation  from  the  Provincial  Governments  or  the 
Government  of  India,  we  should  not  disturb  the  existing  arrange- 
ment. My  friend,  Sir  Muhammad  Shafi,  in  support  of  his  argu- 
ment, referred  to  the  Constitutions  of  South  Africa,  Canada  and 
Australia,  and  suggested  that  we  should  do  this  for  the  sake  of 
uniformity.  Sir,  I  am  opposed  to  the  slavish  imitation  of  any 
measure.  Canada,  Australia  and  other  Dominions  may,  in  their 
wisdom,  do  many  things  which  may  fit  in  and  suit  their  own  con- 
ditions, their  own  administration  and  their  own  Government;  but 
we  are  not  bound  by  that.  Here  again  I  quote  what  the  Federal 
Structure  sub-Committee  has  decided.  Paragraph  25,  page  21, 
says :  — 

"  But  India's  own  practical  needs  and  conditions 
must  be  the  governing  factors,  and  no  constitution,  how- 
ever theoretically  perfect,  and  however  closely  modelled  upon 
precedents  adopted  elsewhere,  is  likely  to  survive  the  tests 
of  experience  unless  it  conforms  to  the  needs  and  genius 
of  the  country  which  adopts  it,  and  unless  it  is  capable  of 
adaptation  and  modification  as  the  character  of  these  needs  i* 
proved  in  the  working." 
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This  answer  which  was  given  by  the  Federal  Structure  sub- 
Coniinittee,  in  my  opinion,  is  quite  sufficient — that  we  should  not 
follow  the  Dominions  in  their  precedents  because  the  conditions  in 
India  are  peculiar,  and  we  must  go  only  by  our  past  experience 
in  this  matter. 

I  entirely  agree  with  my  friend,  Sir  Muhammad  Shafi,  in  re- 
gard to  what  he  said  as  to  the  power  of  the  Assembly  alone  to 
pass  the  Budget.  I  do  not  ask  that  Members  of  the  Council  of 
State  should  go  into  those  discussions  and  consider  those  demands 
which  generally  take  a  long  time,  often  fifteen  or  twenty  days' 
discussion,  in  the  Assembly.  We  are  very  gladly  prepared  to 
leave  all  that  work  to  our  friends  in  the  Assembly.  I  am  not  anxious 
that  this  work  should  devolve  on  the  Members  of  the  Council  of 
State. 

Now,  Sir,  regarding  the  holding  of  Joint  Sessions  of  both  Houses, 
I  have  to  make  a  few  observations.  During  the  eleven  years  of 
the  existence  of  the  Montagu-Chelmsford  Reforms,  despite  this 
provision  in  the  Government  of  India  Act,  on  not  a  single  occasion 
has  a  Joint  Session  of  both  Houses  been  held.  There  were  various 
measures  as  to  which  there  was  a  great  deal  of  conflict  of  opinion 
between  the  Assembly  and  the  Council  of  State.  There  was  a  great 
deal  of  difference  of  opinion  and  conflict  inter  se  among  the  Members 
of  the  Legislative  Assembly.  Though  the  Governor-General  had 
power  under  the  Act  to  convene  both  Houses  and  immediately  settle 
the  question,  this  power  was  not  exercised  by  the  Governor-General. 
The  reason  for  that  is  plain  and  obvious  to  my  mind.  So  far  as 
ordinary  legislative  measures  are  concerned,  and  where  the  exer- 
cise of  the  powers  of  certification  by  the  Governor-General  is  not 
necessary,  why  should  the  Governor-General  identify  himself  witli 
measures  in  which  both  Houses  are  interested?  What  is  the  neces- 
sity for  the  Governor-General  to  take  upon  himself  the  responsibility 
of  convening  a  Joint  Session  of  both  Houses?  Though  there  were 
so  many  conflicts  of  opinion  during  the  last  ten  years,  those  powers 
were  not  exercised  simply  because  the  Governor-General  did  not 
think  it  either  necessary  or  essential  in  the  interest  of  the  State  to 
convene  such  a  Joint  Session.  I  am  speaking  about  the  existing 
state  of  things;  and,  in  my  opinion,  a  very  strong  objection  to  the 
holding  of  such  a  Joint  Session  would  be  this.  If  a  Bill  were 
rejected  by  the  Assembly  by  a  majority  and  were  passed  by  the 
Council  of  State,  what  would  be  the  result  of  holding  a  Joint  Ses- 
sion, as  both  the  Assembly  and  the  Council  of  State  are  constituted 
at  present?  The  Council  of  State  has  a  solid  official  bloc.  It  is  gene- 
rally known,  and  is  argued  by  our  friends,  that  the  Members  of  the 
Council  of  State  generally  support  the  Government.  I  want  to  be 
perfectly  frank  and  put  the  case  from  both  points  of  view.  If 
that  be  their  opinion,  the  Legislative  Assembly  would  certainly 
not  like  a  Bill  which  they  had  rejected  to  be  discussed  by  a  Joint 
Session,  because  the  result  might  be  that,  if  they  rejected  a  Bill 
by  a  small  majority  only,  the  Joint  Session  might  accept  it  with 
.a  bigger  majority. 
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I  do  not  wish,  however,  to  be  misunderstood  in  this  connection. 
I  am  not  for  a  moment  urging  that  Joint  Sessions  should  be  dis- 
pensed with  entirely.  I  think  this  power  of  holding  a  Joint  Session 
in  special  cases  may  be  very  useful;  and,  although  this  power  and 
privilege  has  not  been  exercised  in  the  past,  I  shall  not  vote  for 
its  entire  removal.  I  am  not  in  agreement,  therefore,  with  the 
suggestion  that  the  word  "  shall  "  shall  be  substituted  for  the 
word  "  may  "  in  that  section. 

So  far  as  the  other  powers  are  concerned,  I  am  quite  in  agree- 
ment with  my  friend,  Sir  Muhammad  Shafi.  The  powers  of  both 
the  bodies  should,  in  my  opinion,  be  concurrent,  and  nothing  should 
be  done  to  emasculate  either  House  in  any  definite  manner. 

I  must  now  refer  to  one  important  matter  which  has  been  dis- 
cussed by  the  Simon  Commission  in  their  Report  as  well  as  in  the 
Government  of  India's  Despatch.  I  refer  to  the  formation  of  the 
Provincial  Fund,  which  is  recommended  by  the  Simon  Commission 
in  their  Report.  The  Simon  Commission  recommend  that  the  taxea 
which  form  the  basis  of  the  Provincial  Fund  should  be  discussed 
only  by  the  Assembly  and  that  the  Upper  Chamber  should  have  no 
right  to  interfere  with  the  decision  of  the  Federal  Assembly. 

Chairman:  To  which  volume  of  the  Simon  Report  do  you  refer? 

Sir  Maneckjee  Daddbhoy  :  It  is  Volume  II,  paragraph  159,  page 

132:  — 

"  We  are  therefore  persuaded  that  the  scheme  suggested 
in  Mr.  Lay  ton's  report  for  the  constitution  of  a  Provincial 
Fund  offers  the  most  satisfactory  means  of  ensuring  adequate 
resources  to  the  Provinces  without  infringing  their  autonomy. 
This  Fund  will  be  fed  by  the  product  of  taxes,  voted  by  a 
Federal  Assembly  representing  Provincial  Units,  but  col- 
lected centrally. 

1  am  reading  this  because  it  is  essential  for  the  argument  which  I 

propose  to  advance. 

"  Consequently,  we  propose  that,  in  the  financial  sphere, 
the  Federal  Assembly  should  perform  a  dual  function.  It 
should  be  not  only  the  representative  body  for  the  purpose  of 
imposing  taxation  for  the  needs  of  the  Central  Government, 
of  voting  estimates,  and  of  controlling  expenditure  at  the 
Centre,  but  also  a  federal  instrument  for  raising  the  necessary 
additional  funds  for  the  Provincial  Governments/' 

These  words  are  very  important :  — 

"  but  also  a  federal  instrument  for  raising  the  necessary 
additional  funds  for  the  Provincial  Governments.  One  of 
the  reasons  which  have  led  us  to  reconstruct  the  Central  Legis- 
lature on  a  basis  of  representation  of  Federal  Units  is  that 
a  body  so  formed  will  be  suitably  composed  for  performing 
this  function.  The  Council  of  State  will,  as  hitherto,  be 
restricted  in  regard  to  finance  to  passing  or  rejecting  Money 
Bills  relating  to  central  revenues,  and  will  have  no  concern 
with  the  Provincial  Fund  Bill." 
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This  is  the  point  which  I  am  now  pressing  before  this  Committee. 
I  entirely  disagree  with  these  remarks  of  the  Simon  Commission. 
I  am  definitely  of  opinion  that,  on  the  very  grounds  which  the 
Simon  Cimmission  have  taken,  it  is  essential  that  the  power  of 
rejecting  or  passing  a  Bill  which  is  given  to  the  Assembly  should 
also  be  given  to  the  Council  of  State. 

I  will  now  endeavour  to  state  my  reasons  briefly.  At  this  stage 
I  do  not  propose  to  express  any  opinion  about  the  merits  of  this 
Provincial  Fund.  I  shall  have  another  opportunity,  when  discus- 
sing Federal  finance,  to  deal  with  this  subject  at  some  considerable 
length.  I  am  only  discussing  here  whether  the  Council 
()f  State  also  should  have  this  power  or  not,  and  what 
are  the  reasons  for  taking  away  this  power  from  the  Upper 
House.  How  is  this  Fund  to  be  created  and  what  are  the 
recommendations  with  regard  to  it?  It  is  recommended  that  there 
should  be  created  a  Provincial  Fund  fed  by  specially  designated 
taxes  including  (a)  Excise  on  Cigarettes,  (fc)  Excise  on  Matches  and 
(c)  the  duty  on  Salt,  to  be  transferred  wnen  the  Central  Budget 
situation  permits.  Sir  Walter  Lay  ton  has  recommended  that,  in 
a  short  time,  when  the  revenues  of  the  Government  of  India  in- 
crease by  augmentation  of  Customs  duties,  Salt  should  be  transferred 
to  the  Provincial  Fund.  That  is  the  recommendation  of  the  Simon 
Commission;  and  it  is  recommended  that  the  Fund  should  be  started. 
Then  Sir  Walter  Layton  made  certain  significant  recommendations 
as  regards  the  distribution  of  this  Fund  among  the  Provinces,  as 
well  as  about  the  Fund's  being  distributed  on  grounds  irrespective 
of  the  population  of  each  Province.  This  is  very  important. 

Now,  this  new  Federal  Upper  Chamber  is  going  to  be  both  a 
House  in  which  the  Princes  will  take  their  place  and  one  which 
will  be  attended  by  Members  from  British  India.  Each  of  the 
subjects  which  I  have  mentioned — Excise  on  Cigarettes,  Excise  on 
Matches,  and  the  duty  on  Salt — rmist,  as  you  will  see  if  you  examine 
the  matter,  necessarily  affect  the  Indian  States  indirectly.  Imme- 
diately you  put  those  duties  on,  the  subjects  of  Indian  States  will 
have  to  pay  more  for  matches,  cigarettes,  arid  salt.  Sir  Walter 
Layton  recommends  the  imposition  of  these  taxes;  but  the  Fund 
thus  accumulated  is  not  to  be  divided  with  the  Indian  States,  but 
only  between  the  Provinces,  and  the  Indian  States  are  eliminated 
from  a  share  in  the  funds  accumulated. 

Chairman:  I  am  very  much  interested.  What  you  are  saying 
is  most  important;  but,  in  order  to  get  my  note  right,  would  you 
just  tell  me  which  head  you  are  discussing? 

Sir  Maneckjee  Dadabhoy :  I  am  discussing  the  relations  between 
the  powers  of  the  two  Chambers ;  and  I  say  with  all  the  emphasis 
at  my  disposal  that  it  is  unfair  to  deprive  the  Council  of  State,  or 
the  Upper  House,  of  the  power  of  considering  any  Bill  sanctioning 
or  passing  the  imposition  of  these  taxes. 

Then  I  come  to  this,  that  the  Provinces,  according  to  the  recom- 
mendations of  Sir  Walter  Layton,  are  only  to  share  per  capita  in 
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the  Fund  raised  at  the  discretion  of  the  Government  of  India, 
but  the  States  are  not  to  come  in,  though  the  States  are 
very  considerably  affected  by  the  imposition  of  these  taxes;  and 
I  say  it  is  neither  right  nor  fair  to  the  States,  nor  is  it  right  or 
fair  to  the  other  Members  of  the  Upper  House,  that  on  such  im- 
portant measures  as  the  taxation  of  cigarettes,  which  are  exten- 
sively used  now,  they  should  not  be  consulted.  There  are  no  match 
factories  in  the  Native  States. 

Several  Members:  Yes,  there  are. 

Sir  Maneckjee  Dadabhoy:  There  may  be  some. 

Colonel  Jldksar :  Mysore  is  one. 

Sir  Maneckjee  Dadabhoy:  There  may  be  one  State;  I  am  speak- 
ing generally  of  the  Indian  States.  These  are  important  questions 
of  taxation,  and  I  do  riot  agree  with  the  recommendation  of  the 
Simon  Commission  on  this  point. 

Further,  the  necessity  of  giving  such  power  to  the  Upper 
Chamber  becomes  more  essential  wrhen  we  have  got  the  decisive 
opinion  of  the  Simon  Commission  that  the  Governor-General  himself 
is  not  to  exercise  any  power  of  certification  for  over-ruling  the 
Federal  Assembly's  decisions.  This  you  will  find  at  page  134  of 
the  Simon  Commission's  Report. 

I  therefore  think  that  the  existence  of  this  power  in  the  Upper 
Chamber  is  very  necessary,  and  I,  at  least,  who  have  been  identi- 
fied with  the  Council  of  State  for  many  years,  should  be  very  sorry 
to  see  such  an  important  power,  such  an  important  privilege,  taken 
away  from  the  Council  of  State. 

Sir  Tej  Bahadur  Sapru  :  My  Lord,  the  subject  which  we  are  now 
called  upon  to  discuss  is,  I  need  scarcely  say,  one  of  the  most  vital 
importance  so  far  as  the  future  Legislature  of  India  is  concerned. 
At  the  very  outset  there  is  one  preliminary  remark  which  I  shall 
venture  to  make,  with  Your  Lordship's  permission,  and  it  is  this. 
If  one  carefully  examines  the  questions  which  have  been  grouped 
under  Head  No.  3,  it  becomes  quite  manifest  that  the  basis  of  all 
those  questions  is  that  the  Legislature  of  the  future  shall  be  a 
bicameral  Legislature.  Sir  Muhammad  Shafi  this  morning  dis- 
cussed the  question  as  to  whether  the  Legislature  that  we  are  going 
to  create  shall  be  a  bicameral  one  or  a  single-chamber  one.  I  do 
not  propose  to  go  into  that  question  at  any  great  length;  but,  in 
view  of  the  fact  that  a  note  of  dissent  has  been  sounded — I  will 
not  say  a  definite  opinion  has  been  expressed — by  Mr.  Gandhi,  on 
this  question,  I  will  venture  to  say  that,  unfortunately  for  myself, 
I  have  come  to  a  different  conclusion  from  that  which  was  suggested 
by  Mahatma  Gandhi  on  this  particular  point. 

In  the  first  place,  you  will  not  find  a  precedent  for  a  Federal 
State  being  run  on  the  "system  of  a  unicameral  Legislature.  Nearly 
everywhere — indeed,  I  think  I  ani  right  in  saying  everywhere — 
wherever  there  is  a  federal  constitution  you  have  got  a  two-chamber 
Legislature.  '  ; 
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Kir  Muhammad  Shaft:  With  the  exception  of  Russia. 

Sir  Tej  Bahadur  Sapru  :  Well,  Sir  Muhammad  will  pardon  me 
if  I  say  that  I  am  not  taking-  Russia  into  consideration.  I  leave  it  to- 
him  to  discuss  Russian  affairs. 

The  reason,  to  my  mind,  for  a  bicameral  Legislature  is  not  far 
to  seek.  It  is  entirely  immaterial  for  the  purposes  of  this  argu- 
ment whether  the  election  to  the  Second  Chamber  is  of  n  direct 
character  or  of  an  indirect  character;  but  I  believe  that  it  cannot 
be  seriously  contradicted  that  the  States  and  governments  have  also 
got  a  right  to  be  represented  in  a  federal  constitution.  It  is  for 
that  reason  that,  generally  speaking,  political  experience  has  pro- 
vided for  a  Second  Chamber  under  a  federal  constitution.  The 
necessity  for  a  Second  Chamber  under  a  federal  constitution  becomes 
all  the  greater  when  we  bear  in  mind  that  the  federation  which  we 
have  in  view  is  an  all-India  Federation,  consisting,  not  merely  of 
Provinces  of  British  India,  but  also  of  independent  sovereign  States 
which  have  agreed  to  come  into  this  all-India  Federation.  For  that 
reason  I  think  that  we  must  stick  to  the  decision  at  which  we  arrived 
last  year.  I  do  not  think  that  it  is  essentially  a  question  of  demo- 
cratic principles  being  violated,  but  it  is  really  a  question  of  a 
constitutional  character;  and  I  would  therefore  say  that,  so  far  as 
the  question  of  a  Second  Chamber  is  concerned,  I  feel  myself  com- 
mitted to  that,  and  nothing  has  been  said  during  the  last  two 
or  three  days  which  would  incline  me  to  differ  from  that  view. 

But  the  Second  Chamber  that  I  have  in  view  will  be  of  a  very, 
very  different  character  from  the  Second  Chamber  of  which  our 
friend  Sir  Maneckjee  Dadabhoy  is  such  an  ardent  champion.  I 
will  not  say  anytliing  to  annoy  Sir  Maneckjee  or  to  wound  his 
susceptibilities.  I  have  never  had  the  honour  or  privilege  of  being 
a  Member  of  the  Council  of  State,  though,  in  my  official  capacity, 
I  was  called  upon  to  address  it  twice.  Let  me  ieli  you  frankly 
that,  if  there  is  one  branch  of  the  Legislature  in  India  which  has 
failed  to  produce  any  impression  on  public  minds,  it  is  the  Upper 
Chamber. 

Sir  Maneckjee  Dadabhoy:  Is  that  the  view  of  all  the  govern- 
ments? 

Sir  Tej  Bahadur  Sapru :  That  is  the  view  of  the  Government  of 
India,  if  you  will  look  up  its  Secret  Despatches.  The  reason  is 
obvious.  I  am  making  no  reflection  upon  the  character  of  the 
men  who  are  Members  of  that  distinguished  body,  of  which  Sir 
Maneckjee  Dadabhoy  is  such  a  distinguished  advocate.  When  you 
bear  in  mind  the  constitution  of  that  Second  Chamber — the  very 
narrow  and  limited  franchise  on  which  it  has  been  elected,  and 
the  existence  of  an  official  bloc — then  it  does  not  seem  to  be  a 
surprising  feature  of  our  constitution  that  that  Chamber  should 
not  have  produced  really  the  impression  which  a  living  and  vital 
Heconcl  Chamber  has  to  "produce  in  any  constitution. 

yir  Maneckjee  Dadabhoy :  Has  the   House  of  Lords  produced 
hat  impression  P 
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Sir  Tej  Bahadur  Sapru :  My  answer  is  that  there  are  many  things 
in  the  British  Constitution  which  I  should  like  to  follow,  but  there 
are  many  things  in  the  British  Constitution  which  ought  also  to  be  a 
warning  to  every  one  of  us.  I  do  not  discuss  the  relative  merits 
of  the  House  of  Lords  and  the  House  of  Commons.  I  am  quite 
content  to  deal  with  the  situation  in  my  own  country. 

Let  me  give  one  warning  here?  If  you  are  going  to  have  a 
federal  constitution  in  which  you  want  to  incorporate  the  Indian 
States,  you  want  to  have  a  Second  Chamber  which  will  serve  the 
purpose  for  which  it  is  to  be  created.  You  do  not  want  a  Second 
Chamber  which  will  be  a  drag  on  our  progress.  You  do  not  want 
a  Second  Chamber  which  can  take  credit  for  things  done  and 
not  done  which  do  not  belong  to  it.  When  a  Bill  has  been  certified 
there  is  absolutely  no  discussion  left  to  any  Chamber  in  the  Indian 
Constitution;  ancl  it  is  idle  for  Sir  Maneckjee  Dadabhoy  to  say: 
"  How  well  have  we  behaved  in  the  Second  Chamber  because, 
when  certified  Bills  have  come  to  us,  every  one  of  us  has  warmly 
supported  them."  The  answer  is  that  you  had  no  option  in  any 
matter  of  that  kind. 

Sir  Maneckjee  Dadabhoy:  Have  we  not,  besides  that,  modified 
Official  Bills  which  have  been  passed? 

Sir  Tej  Bahadur  Sapru:  Sometimes  very  wrongly. 

Sir  Maneckjee  Dadabhoy  :  And  you  accepted  those  modifications. 
You  have  not  asked  for  a  Joint  Session.  You  have  accepted  those 
modifications  which  the  Council  of  State  has  made  in  your  Official 
[Bills. 

Sir  Tej  Bahadur  Sapru :  If  Sir  Maneckjee  Dadabhoy  would  like 
it  very  plainly  from  me,  I  do  not  think  that  there  is  a  single  Indian 
who  will  shed  a  tear  to-day  over  the  death  of  the  Council  of  State. 

Sir  Muhammad  Shaft:  Cannot  a  certified  Bill  be  rejected  in 
the  House?  I  know  that  it  cannot  be  modified.  It  must  be  passed 
as  recommended. 

Sir  Tej  Bahadur  Sapru :  It  is  making  a  virtue  of  necessity. 

(The  Committee  adjourned  at  1-10  p.m.  and  resumed  at  2-30  p.m.) 

Sir  Tej  Bahadur  Sapru:  My  Lord,  I  can  say  no  more  about  the 
Second  Chamber,  because  that  it  is  not  the  direct  matter  before 
us  under  Head  No.  3.  Head  No.  3,  if  you  examine  the  terms  of 
the  various  questions,  concerns  itself  with  the  relative  powers  of 
the  two  Houses,  and  we  are  called  upon  to  make  such  provision  as 
appears  right  to  us  in  regard  to  the  powers  of  the  one  House  or  of 
the  other  House,  or  of  the  relation  of  the  two  Houses  taken  together. 

Now,  My  Lord,  I  would  like  to  remind  this  Committee  of  the 
present  position  in  India.  It  is  true  that  we  have  got  two  Chambers ; 
but  it  is  likely  to  be  forgotten  that  although  we  have  a  Legislature 
consisting  of  two  Chambers — a  Lower  Chamber  and  an  Upper 
Chamber — yet  the  powers  of  that  Legislature  are  very  circumscribed 
by  the  Statute  which  has  created  it.  May  I,  in  this  connection, 
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invite  Your  Lordship's  attention  to  two  particular  sections  of  the 
Government  of  India  Act.  Section  63  of  the  Government  of  India 
Act  runs  as  follows :  — 

"  Subject  to  the  provisions  of  this  Act,  the  Indian  Legis- 
lature shall  consist  of  the  Governor-General  and  two  Cham- 
bers, namely,  the  Council  of  State  and  the  Legislative 
Assembly.  Except  as  otherwise  provided  by  or  under  this 
Act,  a  Bill  shall  not  be  deemed  to  have  been  passed  by  the 
Indian  Legislature  unless  it  has  been  agreed  to  by  both 
Chambers." 

Now,  what  I  would  like  to  point  out  under  this  Section  is  that  this 
•expressly  provides  for  the  assent  of  the  two  Chambers,  and  it  also 
provides  for  the  possibility  of  an  amendment  being  made  to  any 
proposal,  made  by  the  Lower  Chamber,  in  the  Upper  House.  Let 
us  first  compare  the  position  as  it  exists  in  regard  to  this  matter 
in  the  Dominions.  So  far  as  Canada  is  concerned,  the  relevant 
section  is  Section  53,  and  I  will  read  to  Your  Lordship  the  language 
of  that  section  to  show  that,  although  it  does  not  expressly  provide 
for  the  assent  of  the  two  Houses,  yet  that  is  the  necessary  impli- 
cation. This  is  the  section:  — 

"  Bills  for  appopriating  any  Part  of  the  Public  Revenue, 
or  for  imposing  any  Tax  or  Impost,  shall  originate  in  the 
House  of  Commons." 
In  Australia  it  is  Section  53  :  — 

"  Proposed  laws  appropriating  revenue  or  moneys,  or  im- 
posing taxation,  shall  not  originate  in  the  Senate.  But  a 
proposed  law  shall  not  be  taken  to  appropriate  revenue  or 
moneys,  or  to  impose  taxation,  by  reason  only  of  its  con- 
taining provisions  for  the  imposition  or  appropriation  of 
fines  or  other  pecuniary  penalties,  or  for  the  demand  or 
payment  or  appropriation  of  fees  for  licences,  or  fees  for 
services  under  the  proposed  law. 

The  Senate  may  not  amend  proposed  laws  imposing  taxa 
tion,  or  proposed  laws  appropriating  revenue  or  moneys  for 
the  ordinary  annual  services  of  the  Government. 

The  Senate  may  not  amend  any  proposed  law  so  as  to 
increase  any  proposed  charge  or  burden  on  the  people. 

The  Senate  may  at  any  stage  return  to  the  House  of  Re- 
presentatives any  proposed  law  which  the  Senate  may  not 
amend,  requesting,  by  message,  the  omission  or  amendment 
of  any  items  or  provisions  therein.  And  the  House  of  Re- 
presentatives may,  if  it  thinks  fit,  make  any  of  such  omis- 
sions or  amendments,  with  or  without  modifications. 

Except  as  provided  in  this  section,  the  Senate  shall  have 
equal  power  with  the  House  of  Representatives  in  respect 
of  all  proposed  laws." 

With  the  solitary  exception  in  regard  to  Money  Bills,  therefore,  the 
Senate  in  Australia  has  equal  powers  with  the  Lower  House.  Now 

K.T.C. — i.  K 
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let  us  coine  to  South  Africa.     The  relevant  Sections  there  are  Sec- 
tions 60-63.     Section  60  of  the  Act  is  as  follows:  — 

"  (1)  Bills  appropriating  revenue  or  moneys  or  imposing 
taxation  shall  originate  only  in  the  House  of  Assembly. 
But  a  Bill  shall  not  be  taken  to  appropriate  revenue  or  moneys 
or  to  impose  taxation  by  reason  only  of  its  containing  provi- 
sions for  the  imposition  or  appropriation  of  fines  or  other 
pecuniary  penalties. 

(2)  The  Senate  may  not  amend  any  Bills  so  far  as  they 
impose  taxation  or  appropriate  revenue  or  moneys  for  the 
services  of  the  Government. 

(3)  The  Senate  may  not  amend  any  Bill  so  as  to  increase 
any  proposed  charges  or  burden  on  the  people." 

Then  Section  61  says:  — 

"  Any  Bill  which  appropriates  revenue  or  moneys  for 
the  ordinary  annual  services  of  the  Government  shall  deal 
only  with  such  appropriation. " 

Section  62  says  :  — 

"  The  House  of  Assembly  shall  not  originate  or  pass  any 
vote,  resolution,  address,  or  Bill  for  the  appropriation  of 
any  part  of  the  public  revenue  or  of  any  tax  or  impost  to 
any  purpose  unless  such  appropriation  has  been  recommended* 
by  message  from  the  Governor-General  during  the  Session 
in  which  such  vote,  resolution,  address,  or  Bill  is  proposed. )r 

At  this  stage  I  shall  not  read  Section  63,  which  deals  with  a  joint 
sitting,  with  which  I  shall  deal  later. 

That  is  the  position.  Therefore,  bearing  in  mind  the  consti- 
tutions of  the  various  Dominions  and  the  present  position,  I  am 
right  in  saying,  I  hope  that  the  powers  of  the  two  Houses  in 
the  Dominions  and  in  India  at  present  are  equal,  except  that, 
in  regard  to  Money  Bills,  there  are  certain  constitutional 
provisions  of  a  special  character  to  be  found  in  the  constitutions 
of  the  Dominions.  The  whole  position  has  been  very  well  reviewed 
by  Sir  John  Marriott  in  his  book,  and  I  will  read  one  particular 
passage  from  that  book  so  as  to  save  a  great  deal  of  argument  on 
my  part.  At  page  234  of  his  book  he  says:  — 

<k  As  regards  Finance  the  powers  of  the  English  Upper 
House  are  inferior  to  most  and  superior  to  none.  In 
Switzerland  Money  Bills  may  be  introduced  indifferently  in 
either  House,  and,  according  to  a  high  authority,  the  same 
is  true  of  no  less  than  twenty-one  States  of  the  American 
Union.  The  Federal  Senate,  though  it  has  no  power  of 
initiation,  has  the  right  not  only  to  reject  but  to  amend 
Money  Bills;  and  the  right  is  freely  exercised.  In  France 
a  Bill  '  concerning  the  opening  of  a  Budget  or  the  creation 
of  a  tax  '  must  originate  in  the  Chamber  of  Deputies,  but 
the  Senate  has  complete  powers  of  rejection,  and  may  even/ 
originate  a  '  Bill  bearing  on  Budgetary  expenditure.'  " 
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iThen  he  sums  up :  — 

"  Most  Second  Chambers  have  the  power  of  rejection. 
Several  have  the  power  of  amendment  as  well.  The  power 
of  the  Australian  Senate  is  somewhat  curtailed,  and  that  of 
the  South  African  still  more  so.  But  no  Second  Chamber 
can  possess  less  authority  over  Finance  than  our  own/' 

Now,  My  Lord,  the  questions  which  directly  arise  are  these:  — 
Are  the  powers  of  the  two  Houses  in  the  Federal  Constitution 
that  we  contemplate,  going  to  be  equal?  Are  there  going  to  be 
.any  special  provisions  with  regard  to  Money  Bills?  Are  you  going 
to  give  the  Senate  or  the  Upper  House  the  power  to  amend  any 
Bills  passed  by  the  Lower  House,  or  are  you  going  to  give  the 
Senate  a  power  of  making  suggestions  or  making  references  to  the 
Lower  House  and,  if  so,  what  is  going  to  be  the  ultimate  solution 
in  case  there  is  a  deadlock  or  a  conflict  between  the  two  Houses? 
These  are  the  questions  that  arise  out  of  these  various  constitutions. 

Speaking  for  myself,  I  venture  to  think  that,  except  in  regard 
to  Money  Bills — which,  in  my  humble  opinion,  should  originate 
in  the  Lower  House — in  all  other  respects  the  power  of  the  two 
Houses  should  be  equal.  You  will  find  in  actual  practice  that 
this  conduces  to  a  great  deal  of  economy  of  time,  and  at  times 
it  is  found  very  convenient  by  the  government  of  the  day  to  have 
the  power  of  introducing  a  Bill  in  the  Upper  House  also.  Kx- 
ception  is  made,  110  doubt,  in  respect  of  Money  Bills,  as  I  have 
already  pointed  out.  Therefore  I  suggest  that,  save  as  regards 
Money  Bills,  we  should  agree  to  the  power  of  the  two  Houses  being 
equal. 

As  regards  Money  Bills,  my  submission  is  that  they  should 
originate  in  the  Lower  House,  though,  as  pointed  out  by  Sir 
Muhammad  Shan,  the  two  Houses  should  have  the  power  of  pass- 
ing the  Bill.  But  it  is  conceivable  that,  on  certain  occasions,  there 
may  be  a  deadlock;  and  how  are  we  going  to  solve  that  deadlock? 
Most  of  these  questions  were  considered  by  the  Bryce  Committee. 
I  am  not  going  to  make,  in  all  respects,  exactly  the  suggestions 
contained  in  the  TJeport  of  that  Committee,  but  I  should  like  to 
follow  the  well-established  practice  in  one  or  other  of  two  Domin- 
ions. Whenever  a  conflict  arises  in  Australia,  you  have  a  parti- 
cular procedure  prescribed  by  the  Commonwealth  of  Australia  Act 
which  has  got  to  be  followed  there.  Similarly,  there  is  a  particular 
procedure  prescribed  by  the  South  Africa  Act.  In  substance,  the 
principle  followed  in  fboth  countries  is  exactly  the  same,  though 
in  one  or  two  respects  there  is  a  great  difference  between  the  two. 
Now,  so  far  as  South  Africa  is  concerned,  the  relevant  section  in 
the  South  African  constitution  is,  I  believe,  Section  03.  Tt  says:  — 

"  Tf  the  House  of  Assembly  passes  any  Bill  and  the  Senate 
rejects  or  fails  to  pass  it,  or  passes  it  with  amendments  to 
which  the  House  of  Assembly  will  not  agree,  and  if  the 
House  of  Assembly  in  the  next  session  again  passes  the  "Bill, 
with  or  without  any  amendments  which  have  been  made  or 
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agreed  to  by  the  Senate,  and  the  Senate  rejects  or  fails  to 
pass  it,  or  passes  it  with  amendments  to  which  the  House 
of  Assembly  will  not  agree,  the  Governor-General  may  during 
that  session  convene  a  joint  sitting  of  the  members  of  the 
Senate  and  the  House  of  Assembly.  The  members  present 
at  any  such  joint  sitting  may  deliberate  and  shall  vote 
together  upon  the  Bill  as  last  proposed  by  the  House  of 
Assembly  and  upon  amendments,  if  any,  which  have  been 
made  therein  by  one  House  of  Parliament  and  not  agreed 
to  by  the  other ;  and  any  such  amendments  which  are  affirm- 
ed by  a  majority  of  the  total  number  of  members  of  the 
Senate  and  House  of  Assembly  present  at  such  sitting  shall 
be  taken  to  have  been  carried,  and  if  the  Bill,  with  the 
amendments,  if  any,  is  affirmed  by  a  majority  of  the  mem- 
bers of  the  Senate  and  the  House  of  Assembly  present  at 
such  sitting,  it  shall  be  taken  to  have  been  duly  passed  by 
both  Houses  of  Parliament :  Provided  that,  if  the  Senate 
shall  reject  or  fail  to  pass  any  Bill  dealing  with  appropria- 
tion of  revenue  or  moneys  for  the  public  service,  such  joint 
sitting  may  be  convened  during  the  same  session  in  which 
the  Senate  so  rejects  or  fails  to  pass  such  Bill." 

Last  year,  when  I  dealt  with  the  subject,  I  commended  to  the 
Committee  the  South  African  model  as  preferable  to  the  Australian 
model.  My  reasons  were  these.  First  of  all,  under  the  Austra- 
lian Constitution,  there  is  provision  for  dissolution.  We  need  not 
have  that  in  India.  Secondly,  under  the  South  African  Constitu- 
tion, the  majority  provided  is  a  simple  majority,  that  is  to  say,  a 
majority  of  the  men  present  at  the  Joint  Session ;  whereas,  if  you 
go  to  the  Australian  Constitution,  you  will  find,  first  of  all,  that 
there  must  be  a  dissolution,  and  then  there  may  be  a  Joint  Session. 
I  will  just  point  out  to  the  Committee  that  section.  Section  57 
provides : 

"  If  the  House  of  Representatives  passes  any  proposed 
law,  and  the  Senate  rejects  or  fails  to  pass  it,  or  passes  it 
with  amendments  to  which  the  House  of  Representatives  will 
not  agree,  and  if  after  an  interval  of  three  months  the  House 
of  Representatives,  in  the  same  or  the  next  session,  again, 
passes  the  proposed  law  with  or  without  any  amendments 
which  have  been  made,  suggested,  or  agreed  to  by  the 
Senate,  and  the  Senate  rejects  or  fails  to  pass  it,  or  passes 
it  with  amendments  to  which  the  House  of  Representatives 
will  not  agree,  the  Governor-General  may  dissolve  the  Senate 
and  the  House  of  Representatives  simultaneously.  But  such 
dissolution  shall  not  take  place  within  six  months  before  the 
date  of  the  expiry  of  the  House  of  Representatives  by 
effluxion  of  time. 

If  after  such  dissolution  the  House  of  Representatives 
again  passes  the  proposed  law,  with  or  without  any  amend- 
ments  which  have  been  made,  suggested,  or  agreed  to  by  the- 
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Senate,  and  the  Senate  rejects  or  fails  to  pass  it,  or  passes  it 
with  amendments  to  which  the  House  of  Representatives  will 
not  agree  the  Governor-General  may  convene  a  joint  sitting 
of  the  members  of  the  Senate  and  of  the  House  of  Represen- 
tatives. 

The  members  present  at  the  joint  sitting'  may  deliberate 
and  shall  vote  together  upon  the  proposed  law  as  last  proposed 
by  the  House  of  Representatives,  and  upon  amendments,  if 
any,  which  have  been  made  therein  by  one  house  and 
not  agreed  to  by  the  other,  and  any  such  amendments 
which  are  affirmed  by  an  absolute  majority  of  the 
total  number  of  the  members  of  the  Senate  and  the  House 
of  Representatives  shall  be  taken  to  have  been  carried,  and 
if  the  proposed  law,  with  the  amendments,  if  any,  so  carried 
is  affirmed  by  an  absolute  majority  of  the  total  number  of 
members  of  the  Senate  and  House  of  Representatives,  it  shall 
be  taken  to  have  been  duly  passed  by  both  Houses  of  the 
Parliament,  and  shall  be  presented  to  the  Governor-General 
for  the  Queen's  assent. " 

As  I  have  just  pointed  out,  it  seems  to  me  that  the  South  African 
model  is  much  simpler,  and  will  be  more  suited  to  the  needs  of  our 
country.  There  does  not  seem  to  me  to  be  any  very  strong  and 
cogent  reason  why  (I  am  speaking  with  special  reference  to  India) 
there  should  be  a  dissolution  both  of  the  Senate  and  of  the  Lower 
House  whenever  a  deadlock  like  that  arises,  nor  does  it  seem  to  me 
to  be  very  necessary  that  the  Governor-General  (or  whoever  be  the 
authority  in  whom  you  may  vest  the  power  of  calling  for  a  Joint 
Session)  should  wait  for  a  certain  period — three  months  or  six 
months.  If  the  deadlock  arises  out  of  a  Bill  which  is  of  a  very 
urgent  character,  in  the  public  interest  there  is  no  reason  why  the 
Governor-General,  or  whoever  be  the  authority  vested  with  that 
power,  should  not  convene  a  Joint  Session  immediately. 

Similarly,  I  say  that,  in  regard  to  the  power  of  amendment, 
you  will  find  that  the  Australian  Constitution  provides  for  an  abso- 
lute majority,  whereas  the  South  African  Constitution  provides 
for  a  majority  of  the  members  present  at  the  Joint  Session — in 
other  words,  for  what  is  technically  known  as  a  simple  majority. 
Again  I  speak  with  great  respect;  but  there  does  not  seem  to  me 
to  be  any  reason  why,  having  regard  to  the  conditions  of  India, 
we  should  insist  upon  an  absolute  majority.  It  may  be  at  times 
very  difficult  for  us  to  be  guided  by  an  absolute  majority,  and  it 
may  give  rise  to  a  great  deal  of  misconception  in  the  public  mind. 
Therefore,  the  simpler  course,  if  a  Joint  Session  of  the  two  Houses 
takes  place,  is  for  us  to  rely  upon  the  majority  of  the  members  of 
the  two  Houses  taken  together  who  may  be  present  at  that  Joint 
Session ;  and  I  should  certainly  dispense  with  the  necessity  for  a 
dissolution  before  the  Joint  Session  is  called  for. 

Chairman :  May  I  just  see  that  I  have  got  on  my  note  what  you 
have  said.  I  think  it  is  this: — "  Except  with  regard  to  Money 
Bills,  which  should  originate  in  the  Lower  House,  any  Bill  in 
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either  House.  Deadlock :  simple  majority  of  Joint  Session. 
Governor-General  to  convene  immediately."  That  is  right,  is  it 
not? 

Sir  Tej  nanadur  Sapru :  Those  are  my  points.  Now,  My  Lord, 
you  will  find  that,  in  certain  constitutions,  an  attempt  has  been 
made  to  define  a  Money  Bill,  and  I  will  appeal  to  Your  Lordship's 
experience  that  it  is  not  always  very  easy  to  define  what  a  Money 
Bill  is. 

Chairman  :  No. 

Sir  Tej  Bahadur  Sapru :  It  is  extremely  difficult  at  times  to 
«ay  when  a  Bill  is  a  Money  Bill  arid  when  it  ceases  to  be  a  Money 
Bill;  but,  if  you  have  equal  powers,  and  if  you  give  the  Governor- 
General  all  the  necessary  authority  and  power  to  call  a  Joint 
Session,  it  does  not  seem  to  me  to  be  necessary  to  make  a  special 
provision  in  our  constitution  for  the  definition  of  a  Money  Bill,  or 
to  provide  a  special  machinery  for  deciding  when  a  Bill  is  a  Money 
Bill. 

In  this  connexion,  I  would  refer  to  the  attempt  that  has  been 
made — and  I  understand  successfully — in  Ireland,  to  define  what 
a  Money  Bill  is  and  also  to  provide  a  special  machinery  for  the 
settlement  of  that.  I  will  read  Article  35  of  the  Irish  Constitu- 
tion :  — 

"  Bail  Eireann  shall  in  relation  to  the  subject  matter  of 
Money  Bills  as  hereinafter  defined  have  legislative  authority 
exclusive  of  Seanad  Eireann. 

"  A  Money  Bill  means  a  Bill  which  contains  only  pro- 
visions dealing  with  all  or  any  of  the  following  subjects — 
namely,  the  imposition,  repeal,  remission,  alteration  or  regu- 
lation of  taxation;  the  imposition  for  the  payment  of  debt 
or  other  financial  purposes  of  charges  on  public  monies  or 
the  variation  or  repeal  of  any  such  charges;  supply;  the 
appropriation,  receipt,  custody,  issue  or  audit  of  accounts 
of  public  money;  the  raising  or  guarantee  of  any  loan  or 
the  repayment  thereof;  subordinate  matters  incidental  to 
those  subjects  or  any  of  them.  In  this  definition  the  expres- 
sions '  taxation/  '  public  money  '  and  '  loan  '  respectively 
do  not^  include  any  taxation,  money  or  loan  raised  by  local 
authorities  or  bodies  for  local  purposes." 

Well,  to  a  very  great  extent  this  definition  follows  the  definition 
of  a  Money  Bill  in  England  and  also  the  recommendation  of  the 
Bryce  Committee. 

Then,  as  regards  the  machinery,  I  would  particularly  invite  the 
attention  of  the  Committee  to  the  provision  in  the  Irish  Constitu- 
tion :  — 

"  The  Chairman   of  Da"il  Eireann  shall  certify  anv  Bill 
which  in  his  opinion  is  a  Money  Bill  to  be  a  Monev  Bill 
Tix-i  ]*  Wlthm  three  (layg  aft*r  a  Bill  has  been  passed  bv 
Dail  Eireann  two-fifths  of  the  members  of  either  House  br 
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notice  in  writing  addressed  to  the  Chairman  of  the  House 
of  which  they  are  members  so  require,  the  question  whether 
the  Bill  is  or  is  not  a  Money  Bill  shall  be  referred  to  a  Com- 
mittee of  Privileges  consisting  of  three  members  elected  "by 
each  House  with  a  Chairman,  who  shall  be  the  senior  judge 
of  the  Supreme  Court  able  and  willing  to  act,  and  who,  in 
the  case  of  an  equality  of  votes,  but  not  otherwise,  shall  be 
entitled  to  vote.  The  decision  of  the  Committee  on  the  ques- 
tion shall  be  final  and  conclusive." 

Now,  assuming  that  it  becomes  necessary  for  you  to  have  some 
special  provision  for  a  Money  Bill  and  a  special  clause  defining  a 
Money  Bill,  I  would  commend  to  this  Committee  the  Irish  model 
for  its  acceptance.  The  advantage  that  I  see  in  it  is  this :  In  the 
first  place,  to  keep  the  Governor-General  out  of  party  controversy; 
in  the  second  place,  to  keep  also  the  Speaker  of  the  House,  who 
should  be  above  party  politics  so  long  as  he  is  occupying  that  posi- 
tion, out  of  party  controversy.  You  bring  in  a  small  Committee, 
consisting  of  an  equal  number  of  representatives  of  the  two  Houses, 
and  you  also  bring  in  a  trained  lawyer,  a  Judge  of  the  Supreme 
Court,  to  advise  and  guide  them.  That  to  my  mind  is  the  advant- 
age of  this  system. 

I  hope  some  day  or  other  Your  Lordship  will  take  up  the  ques- 
tion of  the  Supreme  Court,  because  I  have  an  uncomfortable  feel- 
ing in  my  mind,  and  it  is  this — that  last  year  that  subject  was 
crowded  out  of  the  agenda,  and  probably  it  has  receded  into  the 
back-ground  by  now.  But  I  do  very  strongly  feel  that  it  is  no  use 
talking  of  a  Federal  Constitution  in  India  unless  you  constantly 
bear  in  mind  the  necessity  of  having  a  Supreme  Court  which  will 
help  us  in  solving  many  difficulties  which  may  arise,  either  in 
regard  to  the  Legislature  or  in  regard  to  other  matters.  There- 
fore, I  say,  the  procedure  prescribed  by  the  Irish  Constitution 
seems  to  me  to  be  certainly  preferable  to  the  procedure  prescribed 
in  certain  other  constitutions,  which  vest  that  power  either  in  the 
Governor-General  or  in  the  Speaker. 

ChairiTian :  Sir  Tej,  before  you  go  on,  I  want  to  see  that  I  follow 
you.  As  we  go  along  I  think  we  shall  find  we  get  a  very  large 
measure  of  agreement,  and  it  is  my  ambition  to  get  you  all,  with 
ourselves,  into  an  agreement.  Tip  till  now,  I  do  not  think  there 
is  very  much  difference  between  your  position  and  that  of  Sir 
Muhammad1  Shafi.  You  see,  what  you  have  said  is  this :  "  Both 
Chambers  equal. " 

Sir  Tej  Bahadur  Sapru:  Yes. 

Chairman :  That  is  what  he  also  has  said.  "  Except  with 
regard  to  Money  Bills."  That  is  what  he  has  said.  "  Money 
Bills  in  the  Lower  House."  That  is  what  he  hatf  said.  Now,  what 
about  putting  that  clause  in  the  constitution?  He  said  he  would 
like  to  put  it  in.  Would  you  like  to  see  it  in  too? 

Sir  Tej  Rcihadnr  Sapru  :  I  should  like  that  to  be  done. 
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Chairman :  Very  well ;  then  that  is  agreed. 

Chairman:  "Deadlock:     simple    majority  of    Joint   Session." 

That  you  have  agreed  to,  Sir  Muhammad? 
Sir  Muhammad  Shaft:  Yes. 

Chairman:  Then,  with  regard  to  what  is  a  Money  Bill,  you 
say:  — 

"  machinery  for  deciding  like  the  Irish  model." 

I  just  want  to  ask  you  one  further  question.  Just  trace  a  history 
of  a  Money  Bill,  will  you?  Supposing  a  Money  Bill  comes  before 
the  Lower  House  and  it  is  passed  by  the  Lower  House,  what 
happens  to  it  then  ? 

Sir  Tej  Bahadur  Scvpru :  What  I  say  is  that  Money  Bills  must 
originate  in  the  Lower  House,  but  they  must  be  passed  by  both 
Hotises.  In  regard  to  that  matter  I  am  in  complete  agreement 
with  Sir  Muhammad  Shafi;  and  you  will  find  in  other  constitutions 
also  that  no  distinction  is  made  between  one  House  and  the  other 
so  far  as  the  passing  of  the  Bill  is  concerned,  except,  of  course,  in 
the  German  Constitution,  and  in  constitutions  similar  to  the  Ger- 
man Constitution,  where  there  is  a  provision  for  a  referendum, 
which  we  do  not  contemplate  in  India.  Those  constitutions  are 
different  owing  to  the  fact  that  they  provide  for  a  referendum. 

Chairman  :  There  is  one  other  question  which  I  am  asked  to  put 
to  you.  Can  it  be  amended  in  the  Upper  House? 

Sir  Tej  Bahadur  Saprit :  I  am  going  to  deal  with  that  immedi- 
ately. I  am  also  in  agreement  with  Sir  Muhammad  Shafi,  that  so 
far  as  the  question  of  the  Vote  of  Supply  is  concerned,  that  must 
remain  within  the  sphere  of  the  Lower  House. 

With  regard  to  the  question  of  amendment,  you  will 
find  that  the  power  of  amendment  is  enjoyed  by  cer- 
tain Senates.  For  instance,  the  Senate  of  the  United  States  and 
the  French  Senate  have  that  power.  What  I  would  say  in  that 
connection  is  that  I  think  we  might  follow  in  that  respect  the 
model  of  Australia  and  South  Africa  and  give  the  Upper  House  the 
power  to  make  suggestions  and  to  make  references  to  the  Lower 
House.  We  might  adopt  the  machinery  that  has  been  adopted ' 
cither  in  AuMrjlia  or  in  South  Africa  for  settling  differences  that 
arise  as  a  result  of  a  deadlock  between  the  two  Houses  when  the 
Lower  House  refuses  to  accept  any  suggestion  or  reference  back 
which  the  Upper  House  may  have  made.  It  should  not  be  left  to 
the  Upper  House  to  make  an  amendment  of  a  certain  Bill  which 
has  been  particularly  introduced  by  the  Government  of  the  day, 
the  Government  having  adopted  that  Bill  in  view  of  the  totality 
of  circumstances  which  are  present  to  its  mind.  I  would  not,  there- 
fore, give  the  power  of  amendment  to  the  Upper  House,  but  I 
would  certainly  vest  it  with  the  power  to  make  suggestions  to  the 
Lower  House. 

I  was  going  to  deal  with  the  question  of  the  Joint  Session.     It 
has  been  suggested  in  certain  quarters  that,  so  far  as  joint  sittings 
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are  concerned,  the  power  to  call  for  them  must  rest  with  the 
Governor-General.  I  would  venture  to  make  a  slight  amendment 
to  the  suggestion  made  by  Sir  Muhammad  Shafi  in  that  respect.  I 
would  say  that  the  power  of  deciding  to  call  for  a  Joint  Session 
should  vest  in  the  Government  of  the  day.  The  Joint  Session  will 
be  called  technically  by  the  Governor-General,  but  the  advisers  of 
the  Governor-General — the  Government  of  the  day — must  also  have 
a  voice,  and  indeed  a  decisive  voice,  in  a  matter  of  that  character. 

Dr.  Ambedkar:  There  is  one  question  I  should  like  to  put,  if  I 
may  interpose  at  this  point.  Sir  Tej  said  that,  in  the  matter  of 
Supply  or  Money  Bills  in  general,  the  Upper  House  should  have 
the  right  to  make  suggestions  and  references  to  the  Lower  House ; 
but  what  happens  if  the  Lower  House  does  not  accept  the  sugges- 
tions made? 

Sir  Tej  Bahadur  Sapru :  Then  the  Tipper  House  is  free  to  reject 
the  Bill,  but  if  a  deadlock  thus  arises  you  can  follow  the  South 
African  precedent  and  adopt  their  procedure. 

iXbr.  Ambedkar:  How  can  a  deadlock  arise  if  the  Upper  House 
has  power  only  to  make  references  or  suggestions? 
/  Sir  Tej  Bahadur  Sapru :  It  may  reject  the  Bill  completely. 

Sir  Muhammad  Shafi, :  Then  what  is  the  substantial  difference 
between  an  amendment  which  is  referred  back  to  the  Lower  House 
and  a  suggestion  to  the  Lower  House  which  is  backed  by  power  to 
reject?  What  is  the  substantial  difference  between  the  two?  The 
final  decision  is  to  be  by  Joint  Session  of  the  two  Houses. 

Sir  Tej  Bahadur  Sapru:  In  the  first  place,  it  is  more  consistent 
with  modern  practice. 

Dr.  Ambedkar :  According  to  your  suggestion  there  would  be  no 
vital  difference  between  Money  Bills  and  others  except  this,  that 
with  regard  to  a  Money  Bill  the  Lower  House  alone  would'  have  the 
right  of  initiation.  In  all  other  matters  the  two  Houses  would  be 
equal  ? 

Sir  Tej  Bahadur  Sapru:  That,  in  effect,  is  what  I  have  said. 

Sir  Maneckjee  Dadabhoy :  It  is  practically  taking  away  the 
power  of  amendment  or  suggestion  which  you  propose  to  give  to 
the  Upper  House. 

Sir  Tej  Bahadur  Sapru  :  I  would  give  the  amplest  possible  power 
of  making  suggestions  to  the  Upper  House,  but  I  should'  not  allow 
the  Upper  House  of  its  own  authority  to  make  amendments.  The 
Lower  House  must  have  a  chance  to  consider  any  suggestions. 

Sif  Muhammad  Shafi :  But  the  amendments  made  will  go  down 
to  the  Lower  House. 

Sir  Tej  Bahadur  Sapru :  Then  that  is  technically  not  an  amend- 
ment but  a  reference  back.  When  you  talk  of  an  amendment  you 
mean  an  amendment  made  by  the  Upper  House  in  virtue  of  the 
power  vested  in  it;  whereas,  according  to  me,  the  Upper  House 
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makes  a  reference  back  and  gives  the  Lower  House  a  chance  to 
consider  it  and  to  decide  whether  to  agree  with  it  or  not. 

Sir  Maneckjee  Dadabhoy :  So  far  as  Money  Bills  are  concerned, 
the  Upper  House  will  be  simply  an  advisory  body? 
,     Sir  Tej  Bahadur  Sapru :  It  may  reject. 

Sir  Maneckjee  Dadabhoy :  What  is  the  ultimate  effect? 

Sir  Tej  Bahadur  Sapru:  A  joint  sitting;  there  is  no  getting  out 
of  it. 

Sir  Muhammad  Shaft, :  Substantially  your  view  and  my  view 
are  the  same,  but  there  is  a  difference  of  phraseology. 

Several  Members:  Not  even  that. 

Sir  Tej  Bahadur  Sapru:  Except  this,  that  you  would  at  once 
give  the  power  of  amendment  to  the  Upper  House,  whereas  I  give 
it  the  power  of  reference  to  the  Lower  House,  the  Lower  House 
having  an  opportunity  to  consider  the  suggestions  made. 

Sir  Muhammad  Shaft:  I  would  refer  their  amendments  to  the 
Lower  House. 

Sir  Tej  Bahadur  Sapru :  If  that  is  what  you  would  call  an 
amendment  we  are  in  agreement,  but  I  should  not  call  that  an 
amendment. 

Mr.  lyengar:  Do  you  mean,  when  you  speak  of  making  sugges- 
tions for  the  consideration  of  the  Lower  House,  that  the  procedure 
will  foe  more  informal  and  will  enable  these  people  to  confer  and  to 
adjust  differences  more  easily  than  if  the  suggestion  were  formally 
incorporated  in  the  Statute  and  sent  down  for  reconsideration,  so 
that  all  the  irritation  caused  by  the  latter  procedure  will  be  avoided? 

Sir  Tej  Bahadur  Sapru :  That  is  exactly  the  reason  why  the 
formal  procedure  of  amendment  has  been  abandoned  in  the  Domin- 
ions in  favour  of  reference  back. 

Mr.  Jinnah:  By  this  suggestion  of  yours  you  would  put  the 
Lower  House  in  the  position  of  at  least  believing  that  they  are  the 
supreme  authority  in  financial  matters.  Instead  of  the  other  House 
deliberating  and  passing  an  amendment  formally  and  then  sending 
it  down,  you  wish  technically  to  keep  the  power  of  the  Lower  House 
with  regard  to  Money  Bills? 

Sir  Tej  Bahadur  Sapru  :  That  is  my  point. 

Mr.  Jinnah :  Only  you  say  that  any  reference  or  suggestion  may 
be  made  by  the  Upper  House  as  advice. 

Sir  Tej  Bahadur  Sapru :  Yes. 

Mr.  Joshi:  Before  rejection? 

Sir  Tej  Bahadur  Sapru :  Yes. 

Mr.  Jinnah:  If  the  advice  or  reference  back  is  considered  by 
the  Lower  House,  and  the  Lower  Home  is  still  of  its  former  opin* 
ion  and  sends  the  Bill  back  as  originally  passed,  then  it  will  be 
open  to  the  TTpper  House  to  reject  it.  What  happens  then? 
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Sir  Tej  Bahadur  Sayru :  Then  coines  the  Joint  Session.  That 
is  my  suggestion.  It  is  the  same  practice  as  exists  in  Australia 
and  South  Africa,  with  this  difference — that  in  Australia  you 
require  dissolution  and  in  South  Africa  you  do  not.  ^ 

Mr.  Jinnah:  If  I  may  interpose  just  once  more,  there  is  one 
further  point  I  should  like  to  raise.  I  did  not  follow  what  you 
said,  Sir  Tej,  about  the  Irish  Constitution.  You  read  a  clause 
from  the  Irish  Constitution.  Was  that  on  the  supposition  that,  if 
the  suggestion  that  Money  Bills  must  be  originally  introduced  in 
the  Lower  House  is  not  accepted,  then  you  suggest  that  alternative, 
or  what? 

Sir  Tej  Bahadur  Sapru :  I  am  afraid  I  do  not  follow  the  ques- 
tion. 

Mr.  Jinnah:  You  read  a  clause  from  the  Irish  Constitution 
which  defines  what  is  a  Money  Bill,  and  sets  up  machinery  for  the 
determination  of  a  Money  Bill.  Am  I  to  understand  that  is  for  the 
purpose  of  leaving  it  open  to  either  House  to  introduce  a  Money 
Bill? 

Sir  Tej  Bahadur  Sapru  :  No.  Under  the  Irish  Constitution  the 
Bill  originates  only  in  the  Lower  House. 

Mr.  Jinnah:  Then  what  is  the  object  of  defining  it? 

Sir  Tej  Bahadur  Sapru  :  The  issue  may  be  raised  of  whether  a 
Bill  is  a  Money  Bill,  and  in  that  case  the  procedure  to  be  followed 
is  laid  down — the  appointment  of  a  special  committee  and  so  on. 

Mr.  Jinnah:  If  the  Irish  Constitution,  as  you  suggest,  lays 
down  that  every  Money  Bill  must  be  introduced  in  the  Lower 
House 

Sir  Tej  Bahadur  Sajiru  :  But  the  question  may  arise,  what  is  a 
Money  Bill? 

Mr.  Jinnah:  You  mean,  somebody  may  suggest. 

Sir  Tej  Bahadur  Sapru :  Yes,  someflbody  may  suggest  that  it  ia 
a  Money  Bill;  and  this  provision  is  introduced  into  the  various  con- 
stitutions to  answer  the  question,  what  is  a  Money  Bill? 

Mr.  lyengar:  Somebody  may  introduce  in  the  Upper  House  a 
Money  Bill  in  disguise? 

Sir  Tej  Bahadur  Sapru:  Yes. 

Mr.  Jinnah:  That  is  really  to  prevent  anybody  introducing  a 
Bill  which  is  a  Money  Bill  in  the  Upper  House. 

Sir  Tej  Bahadur  Sapru :  To  safeguard  the  principle  that  Money 
Bills  must  originate  in  the  Lower  House.  It  is  only  with  regard 
to  that  object. 

Mr.  Jinnah:  Now,  My  Lord,  Sir  Muhammad  Shafi  made  the 
suggestion — I  will  resume  the  thread  of  my  argument,  if  I  may — 
that  the  power  of  calling  a  Joint  Session  should  vest  in  the  Governor- 
General.  Well,  I  personally  think  that  technically  the  power 
should  belong  to  the  Governor-General;  but  I  should  not  exclude 
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the  Government  of  the  day  from  exercising  a  potent  voice  in  that 
matter.  I  think  the  position  of  the  Governor-General  under  the 
constitution  that  we  are  contemplating  will  be  one  of  extreme  diffi- 
culty, because  the  Governor-General  must  have  somebody  or  other 
to  fall  back  upon  as  his  adviser — you  will  be  making  the  position 
of  the  Governor-General  extremely  difficult  if,  without  the  aid  or 
advantage  of  some  advice,  he  has  to  decide  himself  whether  there 
should  be  a  Joint  Session  or  not. 

Sir  Muhammad  Shaft:  May  I  point  out  to  Sir  Tej  Bahadur 
Sapru  that  my  proposal  is  that,  in  cases  of  difference  of  opinion  as 
contemplated  by  the  question,  the  matter  shall  be  referred  to  a 
Joint  Session.  There  is  no  option  left  to  anybody.  The  Governor- 
General  will  have  to  call  a  Joint  Session. 

Sir  Tej  Bahadur  Sapru:  No;  pardon  me,  I  do  not  agree  with 
that  opinion.  There  may  be  certain  Bills  which  it  appears  right 
and  proper  to  allow  to  lapse.  There  may  be  other  Bills  which  it 
may  be  necessary  to  refer  to  a  Joint  Session.  Now,  I  would  leave 
it  to  the  Government  of  the  day  to  decide  whether  they  should 
allow  a  Bill  to  lapse  absolutely,  or  whether  they  think  the  Bill  is 
of  such  importance  that  it  must  go  before  a  Joint  Session.  Now, 
I  would  leave  it  to  the  Government  of  the  day  to  advise  the  Gover- 
nor-General that,  in  their  opinion,  a  particular  Bill  must  go  before 
the  Joint  Session  of  the  two  Houses. 

Sir  Muhammad  Shaft :  Then  there  is  a  clear  difference  of  opin- 
ion between  you  and  me  on  that  point. 

Sir  Tej  Bahadur  Sapru:  On  that  point,  yes. 

Mr.  Jinnah :  I  do  not  see  the  difference.  What  you  mean  is 
this,  that  supposing  the  Government  say,  "  Well  we  do  not  wish 
to  carry  on  this  controversy.  ."  * 

Sir  Tej  Bahadur  Sapru:  We  drop  it. 

Mr.  Jinnah :  Yes,  quite  so.  But  if  the  Government  of  the  day 
supported  the  Lower  House,  it  would  say,  "  Now,  here  is  a  con- 
flict ;  we  do  not  want  to  continue  this  controversy ; ' '  in  other  words, 
"  we  do  not  want  to  go  on  with  the  Bill  " — then  they  may  com- 
immicate  with  the  Governor-General  and  ssry,  "  we  do  not  wish  to 
proceed  with  this  Bill  any  further. " 

Sir  Tej  Bahadur  Sapru:  No;  Sir  Muhammad  Shafi's  view  is 
that,  in  every  case  of  difference,  the  Governor-General  shall  be 
bound  to  call  a  Joint  Session.  He  gives  no  discretion  to  the 
Governor-Gen  era! . 

Mr.  Jinnah :  Would  it  not  be  best  that  the  power  shall  be  given 
to  the  Governor-General  that  he  shall  call  the  Joint  Session? 
That  is  tlie  power  given  to  him — that  he  shall;  but  if  it  is  com- 
municated to  the  Governor-General  by  the  Government  of  the  day 
that,  so  far  as  the  Lower  House  is  concerned,  they  do  not  wish  to 
carry  on  the  controversy 

Sir  Tej  Bahadur  Sapru:  Therefore  the  proper  legal  expression, 
Mr.  Tinnah,  will  bo  that  the  Governor-General  may  call,  not  that 
he  shall  call. 
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Mr.  Jinnah:  Quite  so.  Well  now,  cannot  you  meet  thatP 
That  is  merely  a  question  of  phraseology,  is  it  not  P  Supposing  the 
Government  of  the  day  does  not  wish  to  carry  on  the  controversy  f 

Sir  Tej  Bahadur  Sapru:  Then  it  must  drop. 

Mr.  Jayakar :  I  understood  the  point  raised  by  Sir  Muhammad 
Shafi  was  that  in  every  case  the  Governor-General,  whether  it  is  the 
Governor-General  alone  or  the  Governor-General  acting  with  the 
advice  of  the  Government  of  the  day,  must  call  a  Joint  Session. 

Sir  Tej  Bahadur  Sapru:  Yes;  and  that  must  involve  a  tremend- 
ous waste  of  time. 

Mr.  Jinnah  :  Yes,  but  supposing  one  of  the  parties  to  the  con- 
troversy says,  "  I  do  not  want  to  go  on  with  the  controversy  "  P 

Sir  Tej  Bahadur  Sapru:  But  then,  why  say  that  the  Governor- 
General  shall?  If  you  do  that,  he  will  have  no  option. 

Mr.  Jinnah:  You  can  provide  for  that  by  saying,  "  the 
Governor-General  shall  call  a  Joint  Session  unless." 

Sir  Tej  Bahadur  Sa pru  :  I  quite  agree.  Then  it  conies  to  the 
same  thing  as  my  suggestion. 

Mr.  Zafrullah  Khan :  Might  I  suggest  that  it  might  be  desir- 
ble  to  frame  it  in  this  way — that  the  Governor-Genernl  shall  call 
a  Joint  Session  unless,  in  the  case  of  a  Government  Bill,  the 
the  Government,  and,  in  the  case  of  a  non-Government  Bill,  the 
Member-in-charge,  does  not  wish  to  proceed  with  the  controversy. 

Sir  Tej  BaJiadur  Sapru:  I  have  no  difficulty  about  that  if  the 
Governor-General  has  a  discretion;  but  according  to  Sir  Muham- 
mad Shaft's  suggestion  he  would  be  given  no  discretion  at  all. 

Mr.  Jinnah:  As  you  put  it  first,  Sir  Tej,  you  see,  it  sounded 
differently.  As  you  put  it  first,  it  takes  away  the  power  from  the 
Governor-General  altogether  unless  the  Government  of  the  day 
advises  him. 

Sir  Tej  Bahadur  Sapru :  That  is  not  what  I  meant,  Mr.  Jinnah. 
What  I  really  meant  to  say  was  that,  while  I  would  give  that  power 
to  the  Governor-General,  I  would  also  give  a  potent  voice — this 
is  the  phrase  that  I  used — to  the  Government  of  the  day,  BO  that, 
if  the  Government  of  the  day  decided  not  to  go  on  with  a  certain 
Bill,  then  there  would  be  no  occasion  for  the  Governor-General  to 
call  a  Joint  Session;  but,  if  the  Government  of  the  day  said  it  must 
be  referred  to  a  Joint  Session,  then  the  Governor-General  would 
have  to  call  a  Joint  Session. 

Sir  Muhammad  Shaft :  I  am  prepared  to  accept  Mr.  Zafrullah 
Khan's  suggestion,  and  to  modify  my  original  view  to  that  extent. 

Chairman:  Is  it  really  this,  then — the  Governor-General,  in 
the  case  of  a  deadlock,  to  convene  the  Joint  Session  immediately 
unless  the  Government  object.  Is  that  right? 

Mr.  Jinnah:  Unless  the  Government 

Sir  Tej  Bahadur  Sapru:  Or  the  Member-in-Charge  of  the  Bill. 
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Mr.  Jinnah  :  .....  or  the  Member-in-charge  of  the  Bill  doe* 
not  wish  to  proceed  with  the  Bill  any  further* 

Sir  Tej  Bahadur  Sapru  :  Say  the  Government,  not  the 


Chairman:  I  understand  quite  enough  now. 

Sir  Tej  Bahadur  Sapru:  So  much  with  regard  to  the  power  of 
the  Governor-General. 

Now,  in  the  questions  which  Your  Lordship  has  framed  —  if  I 
may  respectfully  point  it  out  —  there  is  no  question  bearing  on  any 
power  of  amendment  of  the  constitution;  and  I  should  like  to  have 
Your  Lordship's  guidance  in  regard  to  that  matter  —  as  to  whether 
that  power  should  be  dealt  with  separately  or  as  to  whether  you 
think  that  there  should  be  no  power  of  amendment  of  the  constitu- 
tion in  the  Legislature. 

Chairman  :  Well,  as  a  matter  of  fact  I  have  drawn  up  a  great 
number  of  the  questions  that  I  want  you  to  be  good  enough  to  dis- 
cuss. This  particular  question  is  not  under  this  Head  at  all.  In 
my  Heads  there  are  1,  2,  B  and  another  head,  and  I  have  got  a 
Head  under  "  Constituent  Powers;  "  and  it  is  under  the  Head  of 
"  Constituent  Powers  "  that  I  shall  ask  yoii  to  (be  good  enough  to 
discuss  that  question. 

Sir  Tej  Rahadur  Sapru:  I  shall  defer  dealing  with  that  ques- 
tion then,  until  it  comes  up  under  that  Head. 

My  Lord,  I  have  practically  dealt  with  all  the  points  covered 
by  Your  Lordship's  questions.  T  will  now  take  up  each  one  of 
these  questions  and  answer  them  categorically.  I  will  take  up 
each  one  of  the  questions  under  Head  3.  The  first  question  is:  — 

"  Is  the  constitution  to  provide  that  'normally,  though 
subject  no  doubt  to  any  requirements  to  the  contrary  neces- 
sitated by  Safeguards,  the  governing  principle  with  regard 
to  legislation  is  to  be  that  the  assent  of  both  Chambers  is 
required  to  the  enactment  of  a  Bill?  " 

My  answer  is  in  the  affirmative. 

"  (ii)  If  so,  which  of  the  two  following  possible  alter- 
natives shall  be  taken  as  the  basis  of  the  relation  ship  be- 
tween the  two  Chambers  :—  (a)  that  the  powers  and  functions 
of  both  Chambers  shall  be  approximately  equal." 

I  say  "  yes  "  except  in  regard  to  Money  Bills. 

"  (6)  that  the  decisions  of  one  Chamber  shall  prevail  over 
those  of  the  other  ........  " 

That  does  not  really  arise  in  the  view  that  I  have  presented  before 
the  Committee. 

"  fiii)  If  the  deciding  voice  is  to  be  vested  by  the  consti- 
tution in  one  Chamber,  in  which  of  the  two  Chambers  is  it 
to  be  vested,^  and  on  what  principles  is  the  decision  so  to  pro- 
vide determined,  having  regard  to  the  composition  and 
method  of  election  of  each?" 
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I  submit  that  that  question  too  does  not  arise  in  view  of  the  dis- 
cussion which  has  already  taken  place. 

"  (iv)  If  it  is  to  be  decided  that  the  governing  principle 
is  to  be  equality  of  powers,  shall  the  constitution  provide — 
(a)  that  all  Bills,  including  Money  Bills,  can  be  introduced 
in,  and  amended  by,  either  Chamber." 

I  will  make  the   suggestion  that  all   Bills  may  be  introduced  in 
either  Chamber. 

Sir  Muhammad  Shaft:  Except  Money  Bills ? 
Sir  Tej  Bahadur  Supru:  Excluding  Money  Bills. 
Sir  Muhammad  Shaft:  Instead  of  the  word  "  excluding  "  you 
have  "  including  "  here;  that  is  all. 
Sir  Tej  Bahadur  Sapru:   Yes. 

"  (b)  that  the  function  of  voting  Supply  shall  be  shared 
by  both  Chambers." 

I  do  not  agree  with  that;  1  say  that  the  function  of  voting  Supply 
shall  be  toy  the  Lower  House. 

"  presumably  sitting  in  Joint  Session." 

I  do  not  agree. 

"  since  independent  amendment  of  Demands  for  Grants 
by  each  Chamber  would  be  likely  to  lead  to  complications 
and  confusion;  (c)  that  differences  between  the  two  Cham- 
bers, which  prove  incapable  of  reconciliation  by  the  ordinary 
methods  of  "  reference  back  '  should  be  finally  resolved 
(subject  to  any  necessary  provisions  connected  with  Safe- 
guards) by  a  majority  vote  of  the  Members  present  and  vot- 
ing at  a  Joint  Session." 

I  agree  with  that. 

"  (d)  that  a  Joint  Session  shall  be  composed — (i)  of  all 
the  Members  of  both  Chambers,  or  (ii)  of  an  equal  number 
of  representatives  of  each?  " 

Upon  this  point  I  would  like  to  say  a  few  words.  I  personally 
think  that  the  Joint  Session  should  be  a  session  of  all  the  Members 
of  the  two  Houses.  To  have  a  small  Committee,  consisting  of  an 
equal  number  of  members  from  the  two  Houses,  would  be  really  to 
erect  a  third  Chamber,  which  is  more  or  less  the  condition  made  by 
tthe  Bryce  Committee,  and  it  did  not  find  any  favour  here  in  con- 
stitutional circles.  Besides,  it  would  sometimes  be  difficult  to 
secure  an  open  mind  from  a  Committee  consisting  of  five  men  of 
one  House  and  five  men  of  the  other  House,  whereas  it  seems  to 
me  tliat  there  would  be  plenty  of  room  for  conversion  of  opinion 
"where  you  Tiad  the  two  Houses  in  their  full  strength  sitting 
together. 

"  (v)  Shall  the  decision  whether  or  not  to  summon  a  Joint 
Session  in  any  given  case  rest  with  the  Governor-General ; 
and,  consequently.,  shaH  it  te  a  matter  for  the  Government's 
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discretion   in   each   case   to    determine — (a)   whether   resort 
should  be  had  to  Joint  Session  to  resolve  a  difference/' 

My  answer  is  that  technically  the  decision  shall  rest  with  the 
Governor-General,  but  the  Government's  discretion  may  come  in  to 
determine  whether  resort  should  be  had  to  a  Joint  Session  to  resolve 
the  difference  or  not. 

Sir  Muham7nad  Shaft :  In  the  case  of  Government  Bills. 
Sir  Tej  Bahadur  Sapru:  I  am  talking  of  the  case  of  Govern- 
ment Bills. 

"  or  (6),  whether  the  ordinary  principle  indicated  under 
Point  (1)  of  this  Head  should  be  allowed  to  operate,  with 
the  consequence  that  the  Bill  in  dispute  would  lapse?" 

That  does  not  arise  in  the  view  that  I  have  taken.  The  last  ques- 
tion is:  — 

"  (vi)  Shall  provision  be  made,  for  the  elapse  normally  of 
an  interval  before  the  calling  of  a  Joint  Session?  If  such 
provision  were  made  as  the  general  rule,  shall  special  pro- 
vision be  made  for  the  possibility  in  suitable  cases  of  deci- 
sion by  Joint  Session  forthwith,  e.g.,  in  the  case  of  the 
Annual  Finance  Bill,  or  in  other  cases  of  emergency." 

I  have  already  anticipated  my  answer  to  this  question  by  saying 
that  we  must  follow  the  simpler  and  the  more  feasible  model  of  the 
South  African  Constitution  in  preference  to  the  Australian  Consti- 
t\ition.  That  is  all  that  I  have  to  say. 

Mr.  Ttdfndlali  Khan :  Lord  Chancellor,  I  intend  to  make  a  sub- 
mission only  with  regard  to  certain  matters  arising  under  sub-head 
(iv)  of  Head  3,  which  is  at  present  under  discussion.  It  relates  to 
the  question  of  the  powers  of  the  two  Houses  in  regard  to  certain 
Bills,  and  the  procedure  to  be  adopted  in  the  case  of  a  difference  of 
opinion  which  cannot  be  resolved  by  ordinary  methods.  My  sub- 
mission— in  view  of  what  you  have  said  as  to  the  opportunity  which 
will  be  afforded  to  the  Committee  of  discussing  the  constituent  ele- 
ments of  the  constitution — will  be  briefer  than  it  otherwise  would 
have  been.  Not  knowing  whether  we  were  to  discuss  it  under  a 
separate  Head,  I  had  made  a  note  under  (a).  As  it  includes  all 
Bills,  I  thought  that  perhaps  the  question  of  Constitutional  Bills 
would  also  arise.  I  will  omit  that  submission  to-day  and,  if  the 
necessity  arises,  I  will  make  my  submission  under  the  Head  which 
you  have  outlined. 

With  regard  to  the  Joint  Session  which  has  •'been  outlined  under 
(c)  of  sub-head  (iv)  I  am  afraid  that  I  have  to  differ  from  Sir  Tej 
Bahadur  Sapru  with  regard  to  one  matter.  This  is  a  matter  with 
regard  to  which  so  far  as  I  was  able  to  follow  Sir  Muhammad  Shafi, 
he  made  no  'specific  submission.  I  am  referring  to  the  question  a» 
to  whether  a  matter  which  is  referred  to  a  Joint  Session  shall  be 
decided  by  a  simple  majority  of  votes  of  the  Members  present,  or 
as  to  whether  any  other  provision  should  be  made.  Sir  Tej  Baha- 
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dur  Sapru  said  a  simple  majority  of  the  Members  present  should 
suffice.  I  have  to  put  forward  a  different  suggestion.  We  have 
all  agreed  that  the  two  Chambers  of  the  Federal  Legislature  shall 
have  approximately  equal  powers.  So  far  as  the  submissions  so 
far  made  are  concerned,  Sir  Tej  Bahadur  Sapru  and  Sir  Muham- 
mad Shafi  both  agree  that  the  two  Chambers  shall  have  approxi- 
mately equal  powers.  Sir  Tej  Bahadur  Sapru  has  also  visualised 
an  Upper  Chamber  which  shall  be  a  vital  and  living  Chamber,  and 
not  a  copy  of  the  present  Council  of  State.  He  says  that  we  shall 
have  a  Chamber  which  will  perform  the  functions  which  it  is 
expected  to  perform.  Paragraph  26  of  the  second  Report  of  the 
Federal  Structure  sub-Committee  (on  page  21)  also  visualises  the 
Upper  Chamber  as  a  body  of  weight,  experience,  and  character.  But 
paragraph  26  also  tentatively  suggests  that  the  strength  of  the  Upper 
Chamber  would  be  much  smaller  than  the  strength  of  the  Lower 
Chamber.  Having  that  in  view — in  case  the  total  strength  of  the 
Lower  Chamber  is  likely  to  be  almost  double  that  of  the  Upper 
Chamber — iny  submission  would  be  that  if,  in  case  of  a  difference, 
a  decision  is  to  be  arrived  at  in  the  Joint  Session  by  a  simple 
majority  of  the  Members  present,  you  are  not  giving  equality  of 
powers  to  this  Chamber,  which  is  to  be  vital  and  living  and  a  body 
of  weight,  experience  and  character.  That  makes  all  the  differ- 
ence. If  the  strength  of  both  Chambers  were  equal  and  all  the 
Members  of  both  Chambers  participated  in  a  Joint  Session,  I  would 
then  agree  that,  in  case  of  a  difference  of  opinion,  it  should  be 
decided  by  a  simple  majority. 

(Lord  Sankey  left  the  Chair,  which  was  taken  by  Sir  Samuel 
Hoare.) 

Mr.  Zafrullah  Khan :  I  would  in  that  case  agree  that  a  differ- 
ence of  opinion  may  be  resolved  in  a  Joint  Session  by  either  a  vote 
of  an  absolute  majority  of  the  total  number  of  the  Members  of  the 
two  Chambers,  or  even  perhaps  'by  a.  simple  majority  of  those  pre- 
sent. But  I  submit,  with  great  respect  to  Sir  Tej  Bahadur  Sapru, 
that  the  relative  strength  of  the  two  Chambers  makes  a  great  deal 
of  difference  as  to  whether  you  will  require  a  simple  majority  or 
an  absolute  majority,  or  even  a  higher  figure,  in  case  of  a  differ- 
ence of  opinion.  A  difference  of  opinion  would  arise  only  in  case 
a  majority  of  the  one  House  is  of  one  opinion  and  a  majority  of 
another  House  is  of  another  opinion.  It  may  be — except  in  the  cose 
of  Money  Bills,  of  course — that  the  measure  with  regard  to  which 
the  difference  has  arisen  has  originated  either  in  the  Lower  House 
or  in  the  Upper  House.  The  difference  may  have  arisen  either 
because  the  Upper  House  will  not  accept  the  measure  as  passed  by 
the  Lower  House,  or  because  the  Lower  House  will  not  accept  the 
measure  proposed  by  the  Upper  House,  or  an  amendment  has  not 
been  agreed  to  by  both  Houses.  Having  this  in  view — in  case  even- 
tually this  Committee  arrives  at  the  conclusion  that  the  relative 
strengths  of  the  two  Chambers  should  be  as  is  outlined  in  the 
Report  of  the  Federal  Structure  sub-Committee,  that  is  to  say  the 
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strength  of  the  Upper  Chamber  about  half  the  strength  of  the 
Lower  Chamber,  and  in  case  that  is  the  position  maintained  actu- 
ally in  the  Statute — my  view  is  that  a  higher  percentage  should  be 
required  for  a  decision  of  the  Joint  Session  to  resolve  differences. 
And  I  would  submit  that,  in  that  case,  a  majority  either  of  two- 
thirds  of  the  Members  present,  or  of  three-fifths  of  the  total  strength 
of  both  Houses,  should  be  insisted  upon.  In  the  case  of  a  majority 
of  three-fifths  of  the  total  number  of  Members,  if  you  have  150 
Members  in  the  Upper  House  and  say  300  in  the  Lower  House, 
you  would  require  the  support  of  270"  Members  in  favour  of  the 
measure  before  the  measure  would  pass,  and  that  is  nine-tenths  of 
the  Lower  House.  It  will  be  observed  that,  in  case  there  is  a 
serious  difference  of  opinion  between  the  Lower  House  and  the 
Upper  House,  if  the  Lower  House  can  win  support  for  the  measure 
to  the  extent  of  90  per  cent,  of  its  own  members  and  induce  them 
to  be  present — because  I  have  said  that  in  the  case  of  a  three-fifths 
majority  it  should  be  a  majority  of  the  total — the  Lower  House 
would  still  carry  the  measure  in  the  teeth  of  the  opposition  of  a 
united  Upper  House.  But,  in  that  case,  it  would  require  a  very 
Targe  majority  of  its  own  Members  in  order  to  carry  the  measure. 

My  submission,  therefore,  is  that,  having  regard  to  the  proposed 
strength — though  I  do  riot  know  whether  that  relative  strength  will 
be  maintained — it  is  only  consistent  with  the  views  expressed  so 
far  that  the  majority  required  should  not  be  a  simple  majority  or 
even  an  absolute  majority  of  the  total  number  of  Members  of  both 
Houses,  but  a  higher  majority  than  that. 

Dr.  AmbedJfnr:  Would  Mr.  Zafrullah  Khan  permit  either 
'Chain her  sitting  separately  to  decide  upon  measures  by  a  simple 
majority  or  would  he  require  an  actual  majority  of  the  Members  in 
that  case? 

Mr.  ZafrnUsih  Khan :   A  simple  majority. 

Dr.  Ainkedkar :  Then  I  do  not  see  why  they  should  not  decide 
questions  by  simple  majority  when  they  are  sitting  together. 

Sir  Muhammad  Shaft:  Because  there  is  a  difference  of  opinion 
between  the  two  Houses. 

Mr.  Zafrullah  Klian :  Very  often  Members  are  not  able  to  see 
the  points  of  view  of  other  Members;  but  one  reason  will  be  that 
the  character  of  the  two  Houses  will  be  different. 

Sir  Tej  Bahadur  Sapru:  May  I  ask  Mr.  Zafrullah  Khan  to  tell 
us  whether  he  knows  of  any  parallel  of  an  absolute  majority  being 
required  as  high  as  two-thirds  or  three-fifths.  It  is  a  question  of 
policy  whether  you  have  two-thirds  or  three-fifths. 

Mr.  Zafrullah  Khan:  I  understand  the  question  to  be  whether 
an  absolute  majority  has  ever  been  interpreted  in  that  way. 

Sir  Tej  Bahadur  Sapru:  As  coming  anywhere  near  two-thirds 
or  three-fifths. 

Mr.  Zafrullah  Khan:  I  have  never  said  that;  but  if  the  ques- 
tion is  whether  any  constitution  insists  upon  a  majority  of  three- 
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fifths  before  a  measure  can  become  law,  I  could  refer  Sir  Tej  Baha- 
dur Sapru  to  several  provisions  in  the  new  constitutions  of  the 
smaller  States  of  Europe  which  have  been  formed  since  the  War, 
with  regard  to  several  matters,  more  particularly  in  regard  to  con- 
stitutional amendments. 

Sir  Tej  Bahadur  S<iiJ)u:  Constitutional  amendments  are 
different. 

Mr.  Zafrullah  Khan  :  I  am  giving1  you  an  instance  more  parti- 
cularly with  regard  to  amendments  of  the  constitution.  Also  with 
regard  to  other  matters,  in  cases  of  difference  of  opinion,  various 
percentages  are  laid  down  for  the  different  Houses,  e.g.,  as  to  refer- 
endum or  in  regard  to  Joint  Sessions  that  may  have  to  be  held. 
There  are  instances  where  such  a  majority  is  insisted  upon.  In 
any  case,  as  has  so  frequently  been  observed  in  this  Committee,  we 
must  have  regard  to  the  peculiar  conditions  in  India  and  also,  as  I 
have  said,  to  the  relative  strength  of  the  Chambers.  Merely 
because  the  Committee  thinks  that  we  shall  have  a  more  effective 
.  Upper  Chamber  if  we  keep  its  numbers  within  a  certain  limit,  it 
should  not  follow  that  thereby  the  powers  of  the  Upper  Chamber 
should  be  reduced.  Supposing  we  came  to  the  conclusion  that  the 
relative  strengths  of  the  two  Chambers  should  fbe  the  same,  then 
Sir  Tej  Bahadur  Sapru  will  appreciate  that  the  question  would 
assume  an  entirely  different  complexion  immediately,  and  the 
Upper  Chamber  would  have  far  more  power  in  a  Joint  Session  as 
a  result  of  that  than  it  would  otherwise  get.  Therefore,  my  sub- 
mission is  that,  merely  bemuse  for  certain  consideration  it  may  be 
necessary  to  keep  the  strength  of  the  Upper  Chamber  at  about  one- 
half  that  of  the  Lower  Oh  amber,  it  should  not  follow  that  its  powers 
should  be  proportionately  cut  down,  and  that  it  should  not  carry 
as  much  weight  in  a  Joint  Session  as  it  would  have  done  if  its  num- 
bers had  been  greater. 

Sir  Muhammad  Shaft:  Tn  other  words,  what  you  say  is  this, 
with  regard  to  the  question  put  to  you  by  Dr.  Ambedkar — that  in 
one  case  it  is  a  difference  of  opinion  between  individuals,  while,  in 
the  other  case,  it  is  a  difference  of  opinion  between  the  two  UoTises 
of  Legislature.  Therefore  the  two  cases  stand  on  an  entirely  differ- 
ent footing. 

Mr.  Znfrullah  Khan  :  With  regard  to  Dr.  Arnbedkar's  question, 
I  was  in  the  course  of  explaining  that  the  difference  here  is  that 
the  two  Houses  possess  different  characters.  It  has  been  desired 
throughout  to  constitute  nn  Upper  House  which  should  not  be  a 
mere  duplicate  or  a  ropy  or  a  reflection  or  a  mirror  of  the  Lower 
House.  If  that  is  so,  then  we  agree  111  principle,  the  moment  we 
agree  to  the  constitution  of  an  Upper  House,  that  the  Upper  House 
will  be  a  House  of  a  different  character  from  the  Lower  House; 
and  that  it  would  make  for  the  strength  and  friability  of  the  consti- 
tution that  is  should  be  insisted  upon  that  no  measure  shall  become 
law  unless  it  is  assented  to  by  both  Houses.  Therefore  we  have 
agreed,  and  we  consider  that  it  will  be  for  the  good  of  the  working- 
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of  the  constitution,  that  both  Houses  should  assent  when  each  is 
considering  a  measure  separately.  If  we  obtained  that  assent  by 
simple  majorities  in  each  House,  then  we  would  have  the  certainty 
that  the  measure  in  question  had  the  approval  of  the  majority  in 
each  House,  be  it  only  a  simple  majority  of  those  present,  those 
Houses  having  those  two  different  characters — one  being  the  more 
popular  House  elected  directly  by  the  voters,  and  the  other  being 
the  truly  Federal  House  representing  the  Legislatures  of  the  British 
Provinces  and  the  administrations  of  the  States. 

With  regard  to  the  question  of  a  Joint  Session's  being  obligatory 
on  the  Governor-General,  I  had  originally  agreed  to  the  vie\\ 
expressed  by  Sir  Muhammad  Shafi;  but,  as  has  been  pointed  out, 
it  is  necessary  that,  in  the  case  of  a  Government  measure,  the 
choice  should  be  left  to  the  Government — where  a  difference  of 
opinion  has  arisen  between  the  two  Houses — whether  they  will  or 
will  not  proceed  with  the  measure.  The  government  should  be  at 
liberty,  after  gauging  what  support  they  are  likely  to  receive  in 
each  Chamber,  to  decide  whether  they  are  or  are  not  likely  to  carry 
the  measure  in  a  Joint  Session  in  a  form  in  which  they  think  it 
will  be  useful.  If  they  think  they  will  not  be  able  to  carry  it  at 
all,  or  that  it  will  be  so  whittled  down  as  to  be  no  longer,  in  their 
'Opinion,  a  useful  or  effective  measure,  the  choice  should  be  left  to 
them  to  withdraw  it.  In  that  case  there  will  be  no  deadlock  to 
resolve,  and  it  will  not  be  necessary  to  call  a  Joint  Session. 

In  the  case  of  a  private  measure — a  measure  sponsored  by  a 
private  Member — if  such  a  position  arose  it  would  be  left  to  the 
Member-iii-charge  to  exercise  his  ordinary  option  of  withdrawing 
it  if  he  so  desired,  and  thus  there  would  be  no  deadlock  to  resolve. 
This  situation,  however,  is  much  less  likely  to  arise  in  the  case  of 
private  Bills.  On  this  point  I  think  there  need  now  be  no  difference 
of  opinion. 

Sir  Sultan  Ahmed:  If  both  Houses  are  in  Joint  Session  and  (to 
take  a  hypothetical  case)  the  Lower  House  has  300  Members  and  the 
Upper  House  150,  then  the  total  number  in  the  Joint  Session  will 
be  450.  If  the  matter  about  which  there  is  controversy  is  discussed 
in  the  Joint  Session  and  226  Members  vote  for  the  measure,  why 
should  not  it  be  carried  into  law?  What  is  the  necessity  of  in- 
sisting on  270? 

Mr.  Zafrullah  Khan :  One  part  of  the  reply  I  have  already 
submitted  in  replying  to  Dr.  Ambedkar.  225  would  be  75  per  cent, 
of  the  Lower  House.  This  provision  would  be  equal  to  a  provision 
which  said  that  if  a  measure  had  the  support  of  75  per  cent,  of  the 
Members  of  the  Lower  House,  then  the  Upper  House  could  be 
ignored  altogether  and  the  measure  carried  over  its  head.  Thai- 
would  be  the  practical  result  of  such  a  provision;  and  therefore  it 
is  necessary,  in  my  view  to  require  a  higher  majority. 

Sir  Sultan  Ahmed:  I  simply  suggest  that,  in  the  case  of  a  new 
House  of  450  Members,  the  vote  of  a  simple  majority — that  is,  226 — 
should  carry  the  day.  We  do  not  know  who  are  going  to  vote  for 
the  measure  and  who  will  vote  against  it. 
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Mr.  Zafrullah  Khan:  Naturally,  I  cannot  hope  merely  by  my 
answers  to  persuade  all  my  friends  to  agree  with  me  the  moment  I 
make  a  reply;  but  I  am  mentioning  considerations  which,  to  my 
mind,  seem*to  require  a  higher  majority.  One  consideration  is 
that  we  on  this  side  have  agreed  and  do  agree  with  (iv)  (d)  (i) — 
namely,  that  a  Joint  Session  shall  be  composed  of  all  the  Members 
of  both  Chambers.  That  being  so,  and  the  relative  strength  of  each 
Chamber  in  a  Joint  Session  being  what  I  have  outlined,  that  is  an 
additional  reason  for  having  a  larger  majority.  Though  everyone 
must  have  the  right  to  come  in  and  try  to  persuade  his  colleagues 
to  vote  one  way  or  the  other,  the  Chambers  should  be  given  approxi- 
mately equal  power  in  the  case  of  a  Joint  Session. 

I  have  only  one  word  to  add.  If  the  membership  of  both  Cham- 
bers were  equal,  or  if  we  agreed  to  (iv)  (d)  (ii)  and  had  an  equal 
number  of  representatives  of  each  House  in  a  Joint  Session,  then 
my  submission  would  lose  its  point.  My  submission  is  based  on  the 
assumption  that  the  relative  strength  of  the  two  Houses  would  be 
different  and  that  all  the  Members  of  each  House  would  take  part 
in  the  Joint  Session. 

Sir  Muhammad  Shaft, :  Assuming  all  the  225  Members,  in  the 
case  mentioned  by  Sir  Sultan  Ahmed,  were  Members  of  the  Lower 
House,  and  the  others  were  all  Members  of  the  Upper  House,  what 
would  my  friend  Sir  Sultan  Ahmed  say? 

Chairman  :  I  think,  Sir  Sultan,  you  will  have  to  make  your 
reply  later. 

Sir  Provash  Chunder  Mitter :  Before  I  deal  with  the  different 
sub-heads  specifically,  I  should  like  to  place  before  the  Committee 
certain  arguments  of  a  general  nature.  My  friend,  Sir  Maneckjee 
Dadabhoy,  from  one  point  of  view,  and  my  friend,  Sir  Muhammad 
Shafi,  from  another  point  of  view,  have  referred  to  the  present 
Government  of  India  Act,  but  there  is  one  fundamental  difference, 
and  that  fundamental  difference  is  that  under  the  present  Govern- 
ment of  India  Act  the  responsibility  is  with  the  British  Parliament. 
The  constitution  that  we  contemplate  is  a  constitution  where  the 
responsibility  will  be  in  the  Indian  Legislature.  If  anything  goes 
wrong  under  the  present  Act,  the  British  Parliament  has  reserved 
to  itself  powers  which  it  can  exercise  through  its  agents  to  protect 
the  situation — powers  of  certification  by  the  Governor-General, 
powers  given  to  the  Governor-General  in  Council,  who  is  responsible 
to  the  British  Parliament,  and  so  on.  When,  however,  the  Indian 
Legislature  assumes  responsibility,  it  is  necessary  that  the  Indian 
Legislature  should  have  sufficient  powers  to  shape  its  policy,  suffi- 
cient powers  to  prevent  deadlocks  and  so  on.  Therefore,  in  answer- 
ing all  the  questions  on  these  various  subjects,  that  is  the  general 
aspect  which  you  should  bear  in  mind.  I  have  no  doubt  that  the 
present  Act  is  very  important  as  a  guide  to  what  has  taken  place 
in  the  past ;  but  whenever  we  refer  to  the  present  Act  we  should 
bear  in  mind  that  general  observation,  and  I  think  Sir  Muhammad 
Shafi  did  so  when  he  referred  to  the  present  Act. 
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The  next  point  to  which  I  would  draw  attention  is  this — that, 
according  to  the  Report  of  the  Federal  Structure  sub-Committee 
at  its  last  Session,  a  Ministry  would  be  removable  on  a  vote  of 
no-confidence  which  was  carried  by  a  two-thirds  majority.     Perhaps 
those  who  suggested  that  did  so  because  they  felt  how  important  it 
was  that  the  constitution  should  run  smoothly  and  afford  a  large 
measure  of  stability.     We   are   not  discussing  the   merits   of  the 
question  whether  there  should  be  a  two-thirds  majority  or  not,  but 
there  is  one  question  which  concerns  us  now  which  has  a  bearing  on 
that.     If  we  make  the  Lower  House  the  determining  House  for 
dealing  with  Money  Bills,  or  even  for  passing  the  annual  Budget, 
then  the  gap  between  the  two-thirds  majority  of  both  Houses  and 
a  bare  majority  iii  the  Lower  House  will  be  wider.     If  we  ultimately 
leave  the  decision  to  a  Joint  Session,  then,  assuming  there  will  be 
300  Members  in  the  Lower  House  and  150  in  the  Upper,  giving 
450   Members   for   the   Joint   Session,    a    two-thirds   majority   will 
largely  synchronise  with  possibilities  of  a  vote  of  no-confidence. 
On  the  other  hand,  if  you  leave  it  to  a  bare  majority  of  the  Lower 
House,  then  151  Members  can  throw  out  a  Money  Bill,  the  passing 
of  which  may  be  essential.     151  Members  can  throw  out  an  essen- 
tial piece  of  legislation  and  151  Members  can  throw  out  the  Budget. 
In  both  cases,  the  Ministry  may  remain  in  Office,  but  they  may  be 
unable   to   pass   an   essential    measure   or   get    necessary    supplies. 
Therefore  in  deciding  what  power  should  be  given,  the  kind  of  con- 
stitution at  which  we  are  aiming  should  be  taken  into  consideration. 

Then,  Sir,  we  must  also  take  into  consideration  the  elements  of 
the  Federation.     No  doubt  the  constitutions  of  other  countries  are 
very  useful;  but,  at  our  last  Session,  Sir  Tej  Bahadur  Sapru  and 
others  emphasized  that,  while  taking  into  account  the  constitutions 
of  other  countries,  we  must  also  take  into  consideration  the  realities 
of  the   situation   in    India.     We   are   going   to   federate   with   the 
Indian  States.     In  the   Indian  States — we  discussed  the   question 
fully  last  week — there  is  for  the  moment  no  elective  system  in  the 
sense  that  we  have  it  in  British  India.     Some  of  the  States  may 
have  advisory  Legislative  Councils.     Now,  as  we  are  going  to  fede- 
rate with  the  Indian  States,  and  as  the  position  of  the  Indian  States 
is  unique  as  compared  with  other  federal  constitutions  known  to 
us,  that  is  an  aspect  which  we  must  now  ignore  if,  by  federating  with 
the  Indian  States,  we  hope  to  improve  the  status  of  the  country 
and  to  establish  a  happier  and  a  better  India.     Therefore,  in  stress- 
ing the  point  about  the  power  of  the  Lower  House  we  should  bear 
that  in  mind. 

There  is  another  important  point  which  should  always  be  borne 
in  mind — that  the  constitution  should  be  run  smoothly.  If  we 
want  to  run  the  constitution  smoothly,  the  less  the  possibilities  of 
acerbity — the  less  the  possibilities  of  difference  between  the  two 
Houses — the  better. 

Those,  Sir,  are  the  general  observations  that  I  have  to  make 
with  regard  to  these  questions ;  but  another  point  was  raised  in  the 
discussion — namely,  the  need  for  the  Upper  House.  On  that  point 
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Mahatma  Gandhi  was  referred  to.     I  find,  however,  from  page  92 

of  the  report  that  was  circulated  to  us,  that  what  the  Mahatma  said 

was  this:  — 

"  I  am  certainly  not  enamoured  of  and  do  not  swear  by 
two  Houses  of  legislature.  I  have  no  fear  of  a  popular 
Legislature  running  away  with  itself  and  hastily  passing 
some  laws  of  which  afterwards  it  will  have  to  repent/' 

Then,  lower  down,  after  discussing  the  Upper  Chamber:  — 

"  Anyway,  whilst  I  would  not  take  up  a  decisive  attitude 
in  connection  with  it,  personally  I  am  firmly  of  opinion  that 
we  can  do  with  one  Chamber.  .  .  ." 

Well,  that,  no  doubt,  is  the  opinion  of  a  very  important  representa- 
tive. On  the  other  hand,  Their  Highnesses  have  agreed  to  federate 
on  the  basis  of  two  Chambers.  Therefore  we  need  hardly  discuss 
the  question  of  an  Upper  Chamber  unless  we  go  back  upon  this 
idea  of  federation.  It  may  be  that  some  on  this  side  would  like 
the  one  Chamber;  but  many  would  like  two  Chambers.  And,  if  we 
are  going  to  federate,  there  must 'be  give-ami  take — not  all  take; 
and  give-and-take  means  both  sides.  But  even  on  the  British  Indian 
side  there  is  a  very  fair  amount  of  opinion  which  is  in  favour  of 
two  Chambers. 

Now  I  will  try  to  answer  the  questions  categoricallv.  Question 
No.  (i)is:  — 

"  Is  the  constitution  to  provide  that  normally,  though 
subject  no  doubt  to  any  requirements  to  the  contrary  neces- 
sitated by  Safeguards,  the  governing  principle  with  regard 
to  legislation  is  to  be  that  the  assent  of  both  Chambers  is 
required  to  the  enactment  of  a  Bill?  " 

I  am  of  opinion  that  the  final  decision  should  be  in  the  Joint 
Session;  and,  as  the  final  decision  should  be  with  the  Joint  Session, 
the  intermediate  process  becomes  less  important  than  it  it  were  with 
either  House. 

Mr.  Zafrullali  Khan:  Will  you  require  a  Joint  Session  in  every 
case  ? 

Sir  Provash  Ch under  Mitter:  No.  Supposing  both  Houses 
agreed,  there  would  be  no  question  of  a  Joint  Session.  If  the  two 
Houses  do  not  agree,  there  will  be  Joint  Sessions.  There  are  other 
cases,  to  which  I  will  refer  as  I  go  on  answering  these  questions, 
where  a  Joint  Session  may  become  necessary. 

Then  the  second  subject  is — 

"  If  so,  which  of  the  two  following  possible  alternatives 
shall  be  taken  as  the  basis  of  the  relationship  between  the 
two  Chambers :  — (o-)that  the  powers  and  functions  of  both 
Chambers  shall  be  approximately  equal;" 
I  am  in  favour  of  the  powers  and  functions  being  equal. 
Then  (&)— 

"  That  the  decisions  of  one  Chamber  shall  prevail  over 
those  of  the  other — or  possibly  that  in  some  matters,  e.y., 
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finance,   the  right  of   decision  shall  vest  in  one   Chamber 
only." 

As  regards  questions  other  than  finance,  as  ultimately  the  decision 
will  be  the  decision  of  a  Joint  Session,  this  question,  in  view  of  my 
answer,  does  not  arise  so  far  as  I  am  concerned.  As  regards  finance, 
I  shall  deal  with*  it  separately  along  with  Money  Bills. 

Then  the  third  sub-head  is  this:  — 

"  If  the  deciding  voice  is  to  be  vested  by  the  Constitution 

in  one  Chamber,  in  which  of  the  two  chambers  is  it  to  be 

vested,  and  on  what  principles  is  the  decision  so  to  provide 

determined,  having  regard  to  the  composition  and  method  of 

,    election  of  each  ? 

As  I  am  in  favour  of  a  Joint  Session  of  both  Chambers,  the  answer 
to  this  question  is  not  necessary,  so  far  as  I  am  concerned. 

Then  (iv):  — 

"  If  it  is  to  be  decided  that  the  governing  principle  is  to 
be  equality  of  powers,  shall  the  constitution  provide — (a)  that 
all  Bills,  including  Money  Bills,  can  be  introduced  in,  and 
amended  by,  either  Chamber?  " 

As  regards  (a),  I  am  of  opinion  that  "  either  Chamber  "  is  the 
best.     No  doubt,  according  to  the  constitutional  practice  in  most 
countries,  all  Money  Bills,  and  all  finance  matters  arise  in  the  First 
Chamber,  and  that  is  right;  and  not  only  is  that  right,  but  we 
should  aim  at  that  when  the  transition  period  is  over.     But  there 
is  another  aspect  which  we  should  not  ignore,  and  that  is  that  we 
are  federating  with  regard  to  subjects  in  which  Their  Highnesses 
also  are  intimately  concerned.     Their  position  in  the  Lower  Cham- 
ber— unless  those  who  are  in  favour  of  the  predominant  power  in 
the  Lower  Chamber,  from  the  very  beginning  are  willing  to  give 
them  a  larger  number  of  votes  than  some  of  them,  I  think,  are 
willing  to  give  them — may  be  a  position  of  difficulty.     Now,  if  we 
want  to  run  the  constitution  smoothly  there  must  be  a  real  under- 
standing between  Indian  India  and  British  India,  from  that  point 
of  view,  during  the  transitional  period  at  any  rate.     I  have  no 
strong  objection  to  Money  Bills  being  initiated  in  either  Chamber; 
but  I  have  no  objection,  speaking  for  myself,  in  view  of  the  future, 
to  initiating  Money  Bills  only  in  the  Lower  Chamber,   because 
ultimately  the  decision  will  be  the  decision  of  the  Joint  Session. 
I  thought  it  right,  however,  to  place  before  you  the  other  aspect 
of  the  question — not  that  I  have  any  strong  objection  to  the  initia- 
tive being  in  the  Lower  Chamber.     But  if  the  strength  of  the  two 
Houses  be  different  from  what  has  been  suggested — namely,  300  and 
150 — or  if  the  removal  of  the  Ministry  be  on  a  different  basis,  then 
I  might  have  an  objection.     But  I  am  now  proceeding  on  the  basis 
that  the  recommendations  of  last  year  will  stand.     Then,  lastly,  on 
the  communal  question,  too,  it  may  haVe  an  important  bearing.     I 
do  not  want,  however,  to  develop  that  question  here ;  it  is  a  matter 
more  for  the  Minorities  Committee.     That  is  all  I  have  to  say  on 
sub-head  (iv)  (a). 
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I  turn  now  to  (6) :  — 

"  that  the  function  of  voting  Supply  shall  be  shared  by 
both  Chambers — presumably  sitting  in  Joint  Session,  since 
independent  amendment  of  Demands  for  Grants  by  each 
Chamber  would  be  likely  to  lead  to  complications  and  con- 
fusion.J> 

I  have  only  to  repeat  the  answer  I  have  already  given.  I  need 
say  no  more. 

Then  (c)  is  this:  — 

"  that  differences  between  the  two  Chambers,  which  prove 
incapable  of  reconciliation  by  the  ordinary  methods  of  *  re- 
ference back,'  should  be  finally  resolved  (subject  to  any 
necessary  provisions  connected  with  Safeguards)  by  a  major- 
ity vote  of  the  Members  present  and  voting  at  a  Joint 
Session. " 

My  answer  is  in  the*  affirmative  so  far  as  the  Joint  Session  is  con- 
cerned; and  if  the  strength  of  the  Houses  is  to  be  300  and  150,  then 
no  question  arises  about  the  control  of  the  Ministry.  If,  on  the 
other  hand,  the  strength  of  the  Houses  be  changed,  then  we  may 
have  to  re-discuss  this  matter. 

Then  (d)  is:  — 

"  that  a  Joint  Session  sholl  be  composed — (i)  of  all  the 
Members  of  both  Chambers,  or  (ii)  of  an  equal  number  of 
representatives  of  each?  " 

I  am  unhesitatingly  of  opinion  that  it  should  consist  of  all  Members 
of  both  Chambers.  To  place  the  matter  with  a  Committee  of  both 
the  Houses  will  lake  away  muoh  that  is  in  favour  of  a  Joint  Session 
or  of  an  Upper  Chamber. 

Then  sub-head  (v) :  — 

"  Shall  the  decision  whether  or  not  to  summon  a  Joint 
Session  in  any  given  case  rest  with  the  Governor-General; 
and,  consequently,  shall  it  be  a  matter  for  the  Government' B 
discretion  in  each  case  to  determine — (a)  whether  resort 
should  be-  had  to  Joint  Session  to  resolve  a  difference,  or 
(b)  whether  the  ordinary  principle  indicated  under  Point  (i) 
of  this  Head  should  be  ulloweu  to  operate,  \vith  the  conse- 
quence that  the  Bill  in  dispute  would  lapse  p  M 

I  am  of  opinion,  Sir,  that  it  should  not  be  with  the  Governor- 
General  ;  and  my  reason  is  this.  We  should  aim  at  making  the 
Governor-General  a  constitutional  Governor-General,  and  we  should 
not  bring  the  Governor-General  into  controversies,  even  during  the 
transitional  period  of  our  constitutional  development,  unless  it  is 
very  necessary.  From  that  point  of  view  I  would  avoid  the  Gover- 
nor-General if  it  be  possible.  As  there  will  be  a  responsible  Minis- 
try I  agree  that  it  is  a  matter  for  the  Ministry  to  decide.  As 
regards  private  Members'  Bills  it  is  an  unimportant  point  and  I 
do  not  mind  what  you  decide  about  them. 
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As  regards  what  is  a  Money  Bill,  I  am  willing  to  accept  the 
suggestion  of  Sir  Tej  Bahadur  Sapru.  In  answer  to  certain  ques- 
tions, he  has  explained  quite  clearly  the  meaning  of  a  Money  Bill, 
and  what  should  be  done  in  case  of  difference  of  opinion. 

Lastly :  — 

"  (vi)  Shall  provision  be  made  for  the  elapse  normally  of 
an  interval  before  the  calling  of  a  Joint  Session?  If  such 
provision  were  made  as  the  general  rule,  shall  special  provi- 
sion be  made  for  the  possibility  in  suitable  cases  of  decision 
by  Joint  Session  forthwith,  e.g.,  in  the  case  of  the  Annual 
Finance  Bill,  or  in  other  cases  of  emergency?  " 

In  the  case  of  the  Annual  Finance  Bill  I  think  that  there  should 
be  forthwith  a  Joint  Session.  In  the  case  of  other  Bills,  I  think 
that,  if  a  substantial  minority — say  two-fifths — want  a  Joint 
Session,  there  should  be  a  Joint  Session.  What  are  the  pros  and 
cons?  There  may  be  some  Bills  where  delay  may  affect  the  public. 
On  the  other  hand,  the  reason  for  allowing  some  time  to  elapse  is 
that  the  public  get  a  chance  of  discussing  the  matter.  As  ulti- 
mately the  decision  will  be  the  decision  of  the  Joint  Session,  when 
it  goes  before  the  Joint  Session — the  Joint  Session  being  of  an 
Upper  House  which  will  represent  the  popular  interest,  and  of  a 
Lower  House  which  also  represents  the  popular  interest— they  can 
come  to  either  of  two  conclusions.  They  may  decide  either  upon 
a  postponement  for  consulting  the  public,  or  they  may  decide  to* 
go  on  with  the  matter.  If,  in  every  case  without  any  power  being 
left  to  anybody,  you  allow  some  time  to  elapse,  and  send  it  to  the 
next  Session,  or  you  take  it  up  after  a  definite  period  of  time,  often 
an  important  measure  will  be  delayed.  On  the  other  hand,  if  you 
leave  it  to  a  substantial  minority  to  insist  on  a  Joint  Session, 
ultimately  you  leave  it  to  the  wisdom  of  the  Joint  Session.  There- 
fore, I  think  that  it  is  a  better  procedure.  That  is  all  that  I  have- 
to  say  upon  these  various  points. 

Lord  Lothian:  As  I  understood,  it  was  suggested  that  the  Joint 
Session  should  take  place  immediately.  I  do  not  wish  in  any  way 
to  discuss  the  merits  of  the  House  of  Lords,  but  one  of  the  powers 
possessed  by  the  House  of  Lords — and  I  think  by  the  Second 
Chamber  in  almost  every  country  in  the  world — is  that  of  delay. 
One  of  the  objections  to  having  no  delay  is  that  it  almost  forces 
parties  and  governments  to  organise  both  Chambers  on  a  party 
basis  at  the  beginning  of  the  Session,  with  a  view  to  trying  to 
establish  an  absolute  majority  in  both  Houses,  so  that  the  whole 
possibility  of  revision  and  delay  cannot  arise.  It  is  a  very  im- 
portant element,  I  think,  in  the  consideration  of  the  matter  that  it 
should  not  be  purely  automatic.  It  forces  the  party  organisation 
of  the  two  Houses  so  that  the  Government  of  the  day  can  always 
ensure,  if  it  holds  a  Joint  Session,  passing  the  legislation  without 
any  consideration  at  all.  I  would  suggest  that  it  is  worth  consi- 
dering whether  a  delay  of  six  months,  or  as  the  South  African 
Cpnstitution  and  many  others  provide,  a  delay  of  a  Session,  should 
be  an  element  in  this  problem. 


Sir  Tej  Bahadur  Sapru  :  May  I  answer  that?  What  I  really 
Intended  was  that  I  would  not  make  it  compulsory  on  the  Governor- 
Oeneral  (or  whoever  be  the  authority  to  call  the  Joint  Session),  to 
allow  a  certain  time  to  elapse.  It  may  be  done;  but,  on  the  other 
hand,  if  it  is  very  necessary  in  the  public  interest  to  call  imme- 
diately a  Joint  Session,  he  should  not  be  barred  from  that. 

Lord  Lothian:  You  would  not  allow  the  Second  Chamber  itself 
to  have  a  voice  as  io  whether  there  should  be  an  immediate  Joint- 
Session  or  a  delay  of,  say,  six  months?  I  think  that  the  element  of 
delay  is  a  very  important  one  in  legislation. 

Sir  Tej  ttahadur  Sapru  :  I  q\rite  realise  that. 

Sir  Maneckjee  Dadabhoy :  If  I  understand  you  rightly,  you 
said  that  it  should  be  one  month  in  the  case  of  a  disagreement  on  a 
Money  Bill  and  three  months  in  ordinary  cases. 

Sir  Tej  Bahadur  Sapru  :  I  did  not -make  that  suggestion  myself. 
1  read  only  the  section  of  the  South  African  Constitution. 

Sir  Xfaueckjce  Dadabhoy :  Did  not  you  endorse  that  view? 

Sir  Tej  Bahadur  Sti/tru •:  1  endorsed  the  South  African  Consti- 
tution. 

(The  Committee  adjourned  at  4-16  p.m.) 


PROCEEDINGS  ot-'  THE  TWENTY-SEVENTH  MEETING  OF  THE  FEDERAL 
STRUCTURE  COMMITTEE  HELD  ON  THE  22Ni>  SEPTEMBER,  1981,  AT 
11-0  A.M. 

HEAD  3. 

Relations  between  the  two  Cumbers  of  the  Federal  Legislature — 

(concluded). 

Sir  Akbar  Hyduri:  Lord  Chancellor,  1  must  at?  the  very  outset 
say  how  deeply  impressed  we  all  were  by  the  statement  which  Sir 
Samuel  Hoare  made  yesterday  morning  in  regard  to  the  present 
financial  crisis  in  Great  Britain,  and  by  the  appeal  he  made  to  us, 
the  Indian  Delegates  on  this  Conference,  to  co-operate  in  every 
possible  way  in  meeting  this  crisis.  Let  me  assure  him  that  this 
appeal  has  not  been  made  in  vain,  and  that  every  one  of  us  will 
co-operate  to  the  fullest  measure  of  our  ability  in  doing  what  we 
can  to  tide  over  the  difficult  time  which  may  face  us  in  India  also. 
Speaking  for  Hyderabad,  it  is  well  known  in  financial  circles  how 
Hyderabad  has  always  co-operated,  both  in  our  investments  and 
even  quite  recently  in  our  large  railway  purchase  transactions. 
This  close  co-operation,  which  has  been  of  benefit  to  both  parties, 
•will  continue. 

Lord  Chancellor,  When  I  spoke  under  Head  2,  I  reserved  the 
liberty,  as  on  that  occasion  I  was  only  passing  in  review  the  subjects 
which  came  under  Head  2,  to  add  to  my  remarks  if  the  subsequent 
discussion  should  demand  it.  I  found,  however,  so  much  with 
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which  I  could  agree  in  substance  in  the  speeches  of  my,  colleagues 
that  there  was  no  need  for  me  to  inflict  myself  on  the  Committee 
till  we  took  up  the  discussion  of  Head  3.  This  Head,  dealing  as  it 
does  with  the  relations  between  the  two  Chambers  (if  there  are  to 
be  two),  follows  logically  Head  2,  which  dealt  with  the  method 
whereby  these  Chambers  should  be  elected.  In  considering  this 
Head,  and,  in  fact,  all  other  questions  that  will  come  before  us, 
there  is  vital  need  to  keep  what  I  may  call  the  realities  of  the 
position  always  prominently  before  us.  I  think  that  the  great 
majority  of  the  speakers  on  the  British  Indian  side,  if  I  may 
venture  to  say  so,  did  a  great  service  to  the  Federal  idea  when  they 
subscribed  to  the  views  which  we  on  this  side  firmly  hold,  namely, 
the  principle  of  non-interference.  It  was  on  this  ground  that  I 
said  nothing  with  regard  to  the  question  of  the  system  of  representa- 
tion in  British  India,  and  the  comparative  methods  of  direct  and 
indirect  election.  I  do  not,  of  course,  mean  that  so  far  as  the 
States  are  concerned,  they  resent  advice,  or  that  they  want  to  be 
impervious  to  the  trend  of  public  opinion.  I  mean  only  that  our 
partners  in  the  Federation  should  leave  us  full  freedom  of  decision. 
We  desire  to  be  neither  reactionary  nor  imp  regressive.  We  desire 
to  have  freedom  to  order  our  affairs  in  the  manner  best  suited  to 
ihe  traditions  of  our  people.  Speeches  like  those  of  Dr.  Ambedkar, 
if  I  may  say  so,  do  not  sufficiently  appreciate  the  realities  of  the 
situation. 

Dr.  Ambedkar:   1   Lave  never  been   guilty  of  not  appreciating 
realities. 


Akbar  llydari:  As  Mr.  Gandhi  and  Pandit  Malaviya  (whose 
statesmanlike  pronouncements,  so  far  as  the  Indian  States  are 
concerned,  I  take  this  occasion  cordially  to  acknowledge)  have 
realised,  federation  means  amicable  and  consenting  co-operation  of 
various  units  for  the  common  good.  It  will  not  do  for  Dr.  Ambed- 
kar to  say  that,  unless  we  of  the  States  do  so  and  so,  he  will  not 
agree  to  our  entering  into  the  Federation.  That  is  not  the  language 
of  business.  We  must  remember  that  federation  is  in  the  interests 
of  British  India  as  much  as  in  the  interests  of  the  Indian  States. 
I  will  give  an  instance.  My  relations  are  at  present  with  the 
Crown,  which  is  paramount  over  me.  It  is  because  of  the  para- 
mountcy  of  the  Crown  that  a  portion  of  the  G.  I.  P.  Railway  runs 
through  my  territory.  If  Dr.  Ambedkar  left  me  out  of  the  Federa- 
tion he  would  not  be  able  to  travel  from  Bombay  to  Madras  unless 
I  gave  him  permission,  for  which  he  would  have  to  plead  with  me, 
to  let  his  railway  run  through  my  territory,  in  the  same  way  as  I 
allow  the  Crown  at  present  to  run  the  G.  I.  P.  Railway  between 
Raichur  and  Waddi.  Again,  coming  as  he  does,  as  I  understand, 
from  Baroda,  he  could  not  correspond  with  anyone  in  Bombay  unless 
postal  communication  was  arranged  between  the  two  places,  either 
through  the  paramountcy  of  the  Crown,  or  by  mutual  agreement 
between  His  Highness  The  Gaekwar  and  the  Government  of 
Bombay.  It  is  for  this  reason  that  most  Indian  States  have  freedom 
of  mails  as  a  definite  article  of  treaty  between  them  and  the  Crown. 
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The  point,  therefore,  is  that,  for  the  administration  of  subjects 
which  are  of  common  concern  to  the  States  and  British  India,  some 
sort  of  nexus  is  necessary.  At  present  this  nexus  is  the  paramountcy 
of  the  Crown.  In  future,  in  those  matters  which  are  declared  to 
be  Federal,  we  hope  that  it  will  be  the  Federal  Government,  in 
which  the  Indian  States  will  have  their  full  share.  Without  it 
British  India  cannot  administer  subjects  of  all-Indian  concern 
except  through  the  Crown. 

Speakers  on  the  British  Indian  side,  notably  Mr.  Gandhi  and 
Pandit  Malaviya,  made  a  moving  appeal  to  us  on  this  side  to 
introduce  the  principle  of  representation  in  our  States.  That  our 
work  should  be  solely  directed  to  the  welfare  of  our  subjects,  and 
should  carry  with  it  their  co-operation  in  the  fullest  possible 
measure,  are  propositions  which  are  axiomatic ;  but  we  are  not  sure 
whether  the  principle  of  election  or  the  principle  of  selection, 
having  regard  to  the  circumstances  in  which  we  are  placed,  our 
traditions,  and  our  history,  will  best  achieve  this  end.  In  this 
connection  1  would  invite  your  attention  to  what  I  said  when  I 
spoke  last  that  we  in  Hyderabad  are  trying  in  our  own  way  to  see 
how  each  vocational  interest,  through  its  own  proper  representative, 
may  be  brought  into  intimate  contact  with  Government,  so  that  it 
may  have  an  opportunity  of  expressing  its  views,  and  Government 
of  expressing  their  policy  to  it.  I  am,  therefore,  particularly 
grateful  to  the  distinguished  leaders  of  Indian  opinion  who  have 
spoken  in  favour  of  giving  us  time  to  work  out  our  ideas  on  this 
subject  on  our  own  lines,  and  I  hope  they  on  their  side  will  regard 
this  assurance  in  the  same  friendly  spirit  as  that  in  which  it  is- 
given. 

My  view  in  regard  to  question  (i)  under  Head  3  is,  that  the 
governing  principle  with  regard  to  legislation  should  be  that  the 
assent  of  both  Chambers  is  required  to  the  enactment  of  a  Bill.  I 
share  with  Mr.  Gandhi  a  preference  for  a  imioameral  Federal  Legis- 
lature, and  it  was  only  in  deference  to  what  we  on  this  side 
understood  to  be  the  strongly  held  view  of  our  British  Indian 
colleagues  that  I  agreed  on  the  last  occasion  to  a  bicameral  Legis- 
lature. I  would,  however,  beg  this  Committee  always  to  bear 
clearly  in  mind  the  content  of  the  possible  subjects  within  the  scope 
of  the  Legislature  and  the  best  method  of  dealing  with  them,  and, 
with  this  end  in  view,  to  decide  on  the  strength  and  composition  of 
the  Legislature  which  will  deal  with  them.  It  is  ron ceded  on  all 
hands  that  the  Units  of  the  Federation  will  have  the  fullest  possible 
autonomy.  The  Governments  of  these  Units  in  British  India  will 
be  wholly  Indian;  they  will  be  fully  responsible  to  democratic 
Legislatures.  It  will  be  these  Units  that  will  administer  finally 
in  full  and  unimpaired  authority  the  subjects  which  most  concern 
the  people;  their  land  revenue  administration,  their  police  adminis- 
tration, their  system  of  education,  public  health,  their  development 
of  education,  irrigation,  agriculture,  and  so  forth.  The  subjects- 
which  will  fall  within  the  Federal  sphere  will  be  comparatively 
few.  They  will  be  largely  administrative  and  very  technical  in- 
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nature,  such  as  Communications,  Posts  and  Telegraphs,  Currency, 
and  so  on.  It  would  therefore  seem  to  be  both  simpler  and  more 
economical,  without  detracting  in  any  way  from  its  Indian  and 
•democratic  character,  to  have  these  Federal  subjects  brought  within 
the  purview  of  one  Chamber  representing  the  Governments  of  the 
federating  Units,  like  the  old  German  B  \mdesrat.  There  would,  in 
the  first  place,  be  economy  in  money,  which  is  a  very  important 
consideration  in  a  poor  country  like  India.  There  would  secondly 
be  economy  in  the  time  taken  for  the  despatch  of  public  business, 
which  is  also  an  important  consideration  in  a  country  where  pro- 
vincial representatives  will  have  to  travel  long  distances  to  the 
Federal  Capital.  There  would  thirdly,  be  economy  in  personnel  in 
not  denuding  the  Provinces  of  such  a  large  number  of  their  best  and 
most  representative  men  from  nation-building  work  and  making 
them  cast  longing  eyes  to  the  more  spectacular  environment  of 
Delhi  and  Simla.  It  would  also  be  simpler  in  so  far  as  procedure 
is  concerned  if  we  had  a  unicameral  Legislature;  none  of  the  ques- 
tions under  this  Head  3  would  arise. 

These  are  some  of  the  reasons  for  which,  under  Head  J,  I  would 
strive  to  make  the  Federal  Legislature  in  any  case,  whether  uni- 
cameral or  bicameral,  as  small  as  possible,  and  to  devise  measures 
which  I  think  are  practicable — which  will  serve,  on  the  one  hand, 
to  satisfy  the  democratic  sentiments  of  British  Indian  statesmen 
and  the  desire  voiced  by  Tlis  Highness  of  Sangli  not  to  be  excluded 
from  representation,  on  the  part  of  the  so-called  smaller  Indian 
States,  whilst  at  the  same  time — as<  T  hope  to  show  later  on  to  my 
fellow  representatives  on  the  Indian  States  Delegation — to  provide 
a  bridge  for  some  valuable  elements  in  the  Dholpur-Pattani 
scheme. 

If,  however,  British  Indian  sentiment — and  I  would  be  the  last 
person  to  ignore  a  sentiment,  if  widely  and  strongly  held,  as  was 
shown  when  last  year  I  gave  way  in  favour  of  two  Houses  out  of 
deference  to  what  I  then  understood  was  the  unanimous  British 
Indian  sentiment — remains  inexorable  in  favour  of  two  Houses, 
then  I  submit  that  the  powers  and  functions  of  both  Chambers 
should  be  equal.  There  can  be  no  analogy  between  the  British 
House  of  Commons  and  House  of  Lords  or  the  Council  of  State  and 
the  Legislative  Assembly,  and  the  Lower  and  Upper  Houses  of  the 
future  Indian  Federal  Legislature.  I  am  constrained  to  use  the 
words  "  Upper  "  and  "  Lower  J>  as  they  have  been  used  in  this 
debate.  They  are  really  misnomers;  and,  in  my  view,  other  names 
should  be  used  to  describe  the  two  wings  of  the  Federal  Legislature. 
The  two  Houses  will  not  represent  one  the  people  and  the  other  a 
hereditary  aristocracy,  but  different  points  of  view.  I  do  not 
believe  in  one  Chamber  being  fashioned .  with  the  set  purpose  of 
being  a  stabilising  influence  over  the  other.  I  would  endeavour  to 
make  them  both  equally  stable.  If  we  adopt  the  bicameral  prin- 
ciple, the  Upper  House  will  presumably  represent  the  Units  of  the 
Federation,  whether  they  be  British  Indian  Provinces  or  Indian 
States,  and  the  Lower  the  Federation  as  a  whole.  What  is  neces- 
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sary  is  that  the  highly  technical  and  mainly  administrative  sub- 
jects, which  it  will  fall  to  the  Federal  Legislature  to  consider,, 
should  be  dealt  with  by  those  who  can  approach  them  with  different 
sets  of  experience  and  knowledge.  That  is  why  I  desire  that  such 
experience  and  knowledge  should  be  distributed  over  the  two- 
Chambers  so  as  to  make  them  both  equally  important  and  valuable. 

We  must  always  keep  before  us  a  picture  of  the  future  state  of 
affairs  when  we  are  discussing  and  deciding  upon  the  Federal 
Structure.  In  the  Provinces,  there  will  be  a  complete  autonomy 
with  the  responsibility  of  the  Executive  to  the  Legislature.  It  will 
be  the  Provincial  Executive  and  the  Provincial  Legislature  which* 
will  deal  with  matters  affecting  the  day  to  day  life  of  the  ordinary 
individual.  The  Federal  Executive  and  the  Federal  Legislature- 
will,  on  the  other  hand,  be  dealing  with  administrative  and  what 
might  almost  be  called  technical  matters.  The  Federal  Structure 
need  not  and  should  not,  therefore,  be  modelled  on  what  the  Pro- 
vincial Structure  may  be;  for  the  latter  will  be  designed  for  pur- 
poses quite  different  from  the  former.  As  between  the  two  Houses 
of  the  Federal  Legislature,  there  will  not  be  the  same  conflict  of 
interests  as  between  a  democratic  house  and  one  representing  the 
hereditary  principle;  but  there  will  be  need  for  adjustments  between 
the  two.  I  wish  therefore — if  we  are  to  have  two  Chambers — to 
start  them  on  a  footing  of  absolute  equality  so  far  as  the  written 
constitution  is  concerned.  I  would  not,  therefore,  exclude  from 
the  Upper  House  the  power  of  initiating  a  Money  Bill  or  amending 
a  Vote  of  Supply. 

It  is  possible,  as  has  happened  in  other  constitutions,  that  one 
Chamber,  owing  to  its  greater  intrinsic  merit,  may  gain  superiority 
over  the  other — the  Upper  over  the  Lower  or  vice  versa;  but  we 
must  leave  that  to  time  and  experience  and  the  unwritten,  but  no 
less  binding,  law  of  custom  and  usage.  It  may  be  that  in  time  one 
class  of  questions  may  come  to  be  vested  in  one  House  and  another 
in  the  other.  It  may  be  that  the  Government  of  the  day  may  find 
one  House  with  regard  to  any  particular  question  more  suited  for 
being  the  initiating  Chamber  than  the  other.  There  will  be  further 
a  transitional  period,  as  Sir  Provash  Chunder  Mitter  said,  before 
such  matters  settle  down  as  definite  features  of  our  constitution. 
Question  (iii),  which  is  as  to  where  the  deciding  voice  is  to  lie, 
does  not  therefore  arise. 

With  regard  to  question  (iv),  if  the  principle  of  equality  of  the 
two  Chambers  is  accepted,  it  necessarily  follows  that  all  Bills,  in- 
cluding Money  Bills,  should  be  introduced  in,  and  amended  by, 
either  Chamber,  and  that  the  function  of  voting  Supply  should  be 
shared  by  both  Chambers.  So  far  as  Bills,  including  Money  Bills, 
are  concerned,  that  function  is  even  now  shared  by  both  the  Houses 
of  the  Indian  Legislature  as  at  present  constituted.  The  voting  of 
supply,  however,  is,  I  understand,  at  present  vested  in  the  Lower 
House  of  the  Indian  Legislature  alone,  (riven  equality  of  the  two 
Chambers,  then  logically  the  Federal  Upper  House  shoiild  have  the 
power  of  voting  supply  in  the  same  way  as  the  Federal  Lower 
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House.  In  practice,  also,  I  can  see  no  disadvantages  in  this.  The 
Federal  Budget — which,  by  the  way,  will  be  much  less  complicated 
than  the  present  Central  Government  of  India  Budget — can  be 
introduced  simultaneously  in  both  Houses  of  the  Federal  Legisla- 
ture. A  time  limit  could  be  imposed  on  both,  as  it  is  now  imposed 
on  the  one  House,  within  which  they  should  complete  the  voting. 
Following  that  there  might  be  a  short  period  which  could  be 
reserved  for  a  Joint  Session  of  both  Houses  to  resolve  any  disagree- 
ments which  may  have  become  apparent  in  the  course  of  the  voting 
in  either  House.  I  realise  that  the  Upper  House,  by  refusing  to 
pass  the  Annual  Money  Bill,  could  compel  consideration  of  the 
expenditure  policy  of  the  Government;  but  that  is  cumbrous,  and 
therefore  not  so  effective  as  the  power  to  vote  on  each  item  of  Supply 
directly  it  comes  up.  I  shall  give  a  concrete  example.  A  Member 
of  the  Upper  House  might  consider  that  there  was  extravagance  in 
the  opening  of  new  postal  circles.  He  could  raise  that  question 
more  effectively  and  more  conveniently  on  the  Post  Office  Vote  than 
when  the  whole  Money  Bill  came  up  for  consideration.  Refusal 
to  pass  a  Money  Bill  would  require  very  grave  reasons  before  such 
action  could  be  justified.  The  result  would  be  that,  for  the  sake  of 
small  but  necessary  economies,  it  would  not  be  considered  worth 
while  by  the  Upper  Chamber  to  take  such  a  drastic  step.  The 
Budget  would  be  introduced  in  both  Houses  by  the  Government  of 
the  day,  and  the  Government,  being  responsible  to  both  Houses, 
would  necessarily  Lave  a  majority  in  each.  Occasions  for  difference 
between  the  two  Houses  would  never  be  such  as  could  not  be  resolved 
by  the  Government,  which,  being  responsible  to  the  Legislature, 
would  ipso  facto  have  a  majority  in  both  Houses,  as  I  have  already 
said.  A  separate  discussion  of  the  Budget  Heads  in  both  Houses, 
however,  would  make  the  Government  better  acquainted  with  the 
trend  of  opinion  in  both.  It  is  for  this  reason  that  I  would  prefer 
the  function  of  voting  Supply  to  be  discharged  separately  by  the 
two  Chambers,  instead  of  making  a  Joint  Session  even  for  tins 
purpose  a  normal  feature  of  the  constitution. 

Coming  to  (iv)  (c) — when  a  joint  sitting  is  necessary  for  the 
passage  either  of  legislation  or  of  grants  in  the  event  of  a  difference 
of  opinion  between  the  two  Houses,  the  Joint  Session,  in  my  view, 
should  be  composed  of  an  equal  number  of  representatives  of  each 
house.  I  find  myself  practically  in  complete  agreement  with  what 
Mr.  Zafrullah  Khan  has  so  lucidly  explained  in  this  regard.  I  am 
given  to  understand  that,  even  in  the  present  Indian  Legislature, 
whenever  a  Joint  Committee  of  the  two  Houses  is  appointed  to 
consider  legislation  other  than  Money  Bills,  an  equal  number  of 
representatives  from  each  House  are  put  on  the  Committee.  The 
powers  of  the  two  Houses  of  the  present  Indian  Legislature  are 
admittedly  unequal  in  view  of  the  exception  in  regard  to  finance, 
whereas  we  want  the  two  Chambers  of  the  Federal  Legislature  to 
have  equality.  All  that  I  want,  therefore,  is  that  the  present 
practice  be  continued,  with  this  addition,  that  the  principle  of  equal 
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representation  be  adopted  in  the  case  of  all  legislation,  including 
Money  Bills. 

I  do  not  hold  with  the  view,  as  I  have  repeatedly  stated,  that 
one  House  should  be  a  check  on  the  other.  As  I  have  made  it  clear 
in  the  course  of  my  speech  and  my  previous  utterances,  my  prefer- 
ences are  for  a  unicameral  Legislature;  but  if  you  are  going  to 
have  two  Chambers  the  composition  of  which  reflects  different  points 
of  view,  then  I  submit  that  both  these  Chambers  have  an  equal 
concern  in  matters  of  Federal  taxation. 

If  you  will  look  at  the  subjects  with  which  the  Federal  Legis- 
lature will  deal,  you  will  at  once  see  that  they  will  affect  the 
Federal  Units  as  whole  units  very  intimately.  Take,  for  example, 
legislation  in  regard  to  either  Customs  or  Railways.  A  Federal 
"Unit  like  Bombay  or  Madras  or  Hyderabad  will  have  to  examine 
such  legislation  from  the  point  of  view  of  its  effect  on  the  Unit  as 
a  whole,  the  interests  of  the  individual  inhabitants  of  Madras, 
Bombay  or  Hyderabad  being  subsidiary  to  and  dependent  on  the 
interests  of  the  Unit  to  which  they  may  happen  to  belong.  In  this 
matter  analogy  is  sometimes  drawn  from  what  obtains  in  other 
/countries,  and  especially  in  those  countries  where  unitary  systems 
of  government  prevail ;  but  such  analogies  are  apt  to  be  misleading. 
For  where  there  is  unitary  government,  the  popular  House  must 
needs  be  tlie  guardian  of  the  purse ;  whereas,  under  a  Federal 
Government  of  India,  in  so  far  as  Federal  subjects  are  concerned, 
it  will  be  for  the  consideration  of  Federal  Units  as  a  whole  how 
Federal  taxation  will  bear  on  the  people  of  those  Units,  in  all  the 
departments  of  Government,  including  those  entrusted  directly  and 
finally  to  those  Units.  Here  again,  however,  we  are  open  to  argu- 
ment. If  our  British  Indian  colleagues,  for  sufficient  reasons, 
would  have  it  necessarily  so,  we  of  the  Indian  States  will  be  pre- 
pared to  reconsider  our  position  when  Federal  finance  comes  up  for 
discussion.  It  may  be  that,  if  a  scheme  of  Federal  finance  is 
adopted  that  is  entirely  acceptable  to  the  States,  we  will  agree — if 
our  British  Indian  friends  so  insist — that  differences  with  regard  to 
Money  Bills  be  resolved  in  a  Joint  Session  of  the  full  strength  of 
the  two  Houses  by  a  bare  majority.  This,  I  must  make  clear, 
applies  only  to  Money  Bills  and  the  voting  of  Supply.  For  all 
other  legislative  purposes  we  want  the  Joint  Session  to  be  composed 
of  an  equal  number  of  representatives  from  each  house. 

So  far  as  (v)  is  concerned,  I  agree  with  Sir  Tej  Bahadur  Sapru 
that  ordinarily  and  technically  the  power  should  belong  to  the 
Governor-General,  but  that  the  Government  of  the  day  would  exer- 
cise a  potent  voice  in  the  matter. 

The  answer  to  question  (vi)  must,  of  course,  be  in  the  affirmative. 

Sardar  Ujjal  Singh :  My  Lord  Chancellor,  I  would  not  like  to 
-enter  into  any  discussion  with  regard  to  the  question   of  a  uni- 
cameral Legislature  and  bicameral  Legislature,   for  we  discussed 
-this  subject  at  great  length  under  Head  2;  nor  would  I  like  to  deal 
-with  the  existing  system  that  we  have  got  in  India  and  to  enter  into 
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any  criticism  or  draw  any  inspiration  from  the  existing  Council  of 
State,  for  the  present  Government  of  India  Act  gives  such  vast 
powers  to  the  Governor- General  that  the  Council  of  State  has  had 
no  opportunity  of  asserting  itself,  and  the  provision  of  a  Joint 
Session  has,  I  believe,  not  once  been  tried. 

I  would  like  to  deal  with  the  points  which  come  under  Head  3 
in  the  order  in  which  you  have  placed  them.  With  regard  to 
No.  (i),  it  is  agreed  generally  that  the  assent  of  both  Houses  is 
necessary  for  the  passing  of  any  legislative  measure  and  it  follows 
that  the  powers  of  both  Houses  should  be  approximately  equal.  I 
would  only  make  an  exception  with  regard  to  the  powers  of  these* 
two  Houses  in  connection  with  money  matters;  and  this  exception 
is  generally  adopted  m  most  other  constitutions,  riot  only  unitary 
constitutions  but  federal  constitutions. 

So  far  as  money  matters  are  concerned,  T  would  like  to  give  a 
few  illustrations  from  present-day  federations.  Take  first  the 
Dominion  of  Canada,  a  Member  of  the  British  Commonwealth. 
There,  Sir,  Section  53,  which  has  already  been  pointed  out  by 
various  speakers,  only  says  that — 

"  Bills  for  appropriating  any  Part  of  the  Public  Revenue, 
or  for  imposing  any  Tax  or  Impost,  shall  originate  in  the 
House  of  Commons/' 

In  Canada  the  powers  of  the  two  Chambers  have  not  been  definitely 
defined.  The  reason  for  this  is  that,  under  section  18,  it  is  laid 
down  that  Canada  will  follow  generally  the  British  model.  It 
says : — 

"  The  Privileges,  Immunities,  and  Powers  to  be  held* 
enjoyed,  and  exercised  .  .  .  ." 

Dr.  AmbeMar :  That  has  no  relevancy  to  this;  it  is  privilege 
inside  the  House. 

Sardar  Ujjal  Singh:  I  beg  your  pardon. 

"  The  Privileges,  Immunities,  and  Powers  to  be  held, 
enjoyed,  and  exercised  by  the  Senate  and  by  the  House  of 
Commons  .  .  .  ." 

it  does  not  mean  the  Members  of  the  House  of  Commons. 

Dr.  Ambedkar  :  No,  Sir.  If  you  refer  to  the  Preamble,  you  will 
see  there  that  the  Canadian  Constitution  lays  down  that  the  Cana- 
dian Constitution  shall  be  similar  to  that  laid  down  in  the  United 
Kingdom ;  and  you  will  see  that  the  relations  between  the  House  of 
Commons  and  the  House  of  Lords  are  to  be  the  governing  principle 
in  Canada,  but  the  privileges  of  the  House  of  Commons  in  Canada 
are  not  affected  there. 

Sardar  Ujjal  SingJi :  I  beg  to  differ.  Besides  the  Preamble,, 
section  18  says  :  — 

"  The  Privileges,  Immunities,  and  Powers  to  be  held, 
enjoyed,  and  exercised  by  the  Senate  and  by  the  House  of 
Commons  and  by  the  Members  thereof  respectively  shall  be- 
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such  as  are  from  Time  to  Time  defined  by  Act  of  the  Parlia- 
ment of  Canada,  but  so  that  the  same  shall  never  exceed 
those  at  the  passing;  of  this  Act  held,  enjoyed,  and  exercised 
by  the  Commons  House  of  Parliament  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  and  by  the  Members  thereof." 

So  in  Canada  the  powers  of  the  two  Houses  are  not  definitely  defined 
the  exception  of  Money  Bills,  as  to  which  it  is  laid  down  that 
Money  Bills  shall  originate  in  the  Lower  House.  Otherwise  it 
implies  that  the  powers  are  equal,  but  they  are  to  be  defined  from 
time  to  time  by  the  various  Acts  of  the  Canadian  Parliament, 

Then,  if  you  come  to  the  Australian  Constitution,  section  53 
again  lays  down  a  different  principle  for  money  Bills.  Section  53 
reads  :  — 

"  Proposed  laws  appropriating  revenue  or  moneys,  or  itfi- 
posing  taxation,  shall  not  originate  in  the  Senate. " 
Then  again  :--- 

C(  The  Senate  may  not  amend  proposed  laws  imposing 
taxation,  or  proposed  laws  appropriating  revenue  or  moneys 
for  the  ordinary  annual  services  of  the  Government. 

The  Senate  may  not  amend  any  proposed  law  so  as  to 
increase  any  proposed  charge  or  burden  on  the  people. 

The  Senate  may  at  any  stage  return  to  the  House  of 
Representatives  any  proposed  law  which  the  Senate  may  not 
amend,  requesting,  by  message,  the  omission  or  amendment 
of  any  items  or  provisions  therein.  And  the  House  of  Repre- 
sentatives may,  if  it  thinks  fit,  make  any  of  such  omissions 
or  amendments,  with  or  without  modifications. 

Except  as  provided  in  this  section,  the  Senate  shall  have 
equal  power  with  the  House  of  Representatives  in  respect  of 
all  proposed  laws." 
So  that  here  again  exception  is  made  with  regard  to  Money  Bills. 

Then,  coining  to  modern  constitutions — those  of  Czechoslovakia 
and  the  German  Republic — in  Czechoslovakia,  sections  41,  42,  43 
and  44  lay  down  the  procedure.  Section  41  lays  down  :  — 

"  Proposals  for  legislation  may  originate  either  with  the 
Government  or  in  either  Chamber. 

2.  Every  proposal  made  by  Members  of  either  Chamber 
shall  be  accompanied  by  an  estimate  of  the  financial  issue 
involved  and  by  a  proposal  for  the  defraying  of  the  necessary 
cost. 

3.  Proposals   of  the   Government   for   Budget   and   Army 
Bills  must  first  be  presented  to  the  Chamber  of  Deputies." 

Section  44  says:  — 

"  A  measure  passed  by  the  Chamber  of  Deputies  shall 
become  law,  despite  an  adverse  decision  of  the  Senate,  if  the 
Chamber  of  Deputies  declares,  by  a  majority  of  50  per  cent, 
of  all  its  members,  that  it  adheres  to  its  first  decision. 

L2 
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Should  the  Senate  reject  a  Draft  Bill  passed  by  the  Chamber 
of  Deputies  by  a  majority  of  all  its  members,  the  Bill  be- 
comes law  provided  that  the  Chamber  of  Deputies  re-enacts 
its  decision  by  a  three-fifths  majority  of  all  its  members." 
In  the   German  Constitution,    article   74,    the   Reichsrat,   the 
Upper  House,  has  practically  no  powers.     It  says:  — 

"  The  Reichsrat  "—(that  is,  the  Upper  House)—"  has  the 
right  of  protest  against  a  law  passed  by  the  Reichstag. 

This  protest  must  be  lodged  with  the  Federal  Government 
within  two  weeks  after  the  final  vote  in  the  Reichstag,  and 
must  be  supported  by  reasons,  presented  within  another  two 
weeks  at  latest. 

In  case  of  a  protest,  the  law  shall  be  brought  before  the 
Reichstag  for  further  consideration.  Should  the  Reichstag 
and  the  Reichsrat  not  arrive  at  an  agreement,  the 
President  of  the  Federation  may,  within  three  months, 
order  an  appeal  to  the  people  upon  the  subject  in 
dispute.  Should  the  President  not  make  use  of  this  right, 
the  law  does  not  come  into  operation.  Should  the  Reichstag 
decide  by  a  two- thirds  majority  against  the  protest  of  the 
Reichsrat,  the  President  must  either  promulgate  the  law 
within  three  months,  in  the  form  approved  by  the  Reichstag, 
or  order  an  appeal  to  the  people." 

In  the  case  of  Money  Bills,  in  practically  every  constitution  a 
provision  is  made  that  they  should  originate  in  the  Lower  House, 
and  in  many  constitutions  the  Lower  House  has  a  predominant 
voice.  In  the  Australian  Constitution  it  is  practically  the  Lower 
House  that  has  the  final  say.  I  would,  therefore,  suggest  that, 
with  regard  to  Money  Bills,  the  initiative  should  vest  in  the  Lower 
House  alone;  secondly,  that  the  Upper  House  should  not  amend 
a  Money  Bill,  but,  as  in  Australia,  should  submit  suggestions  to 
the  Lower  House  which  the  Lower  House  might  consider;  and, 
thirdly,  that  in  order  to  allow  those  suggestions  of  the  Upper 
House  full  consideration  by  the  Lower  House,  instead  of  a  Joint 
Session,  the  device  which  has  been  proposed  (and  with  which  I 
agree)  with  regard  to  other  legislation — Section  44  of  the  Czecho- 
slovakian  Constitution — may  be  adopted.  This  Section  also  gives 
more  or  less  the  same  opportunity  for  consideration  of  a  Bill  as  it 
is  proposed  that  the  Joint  Session  should  do.  After  reading  this 
Section  it  will  be  dear  that  full  opportunity  is  given  to  the  Mem- 
bers of  the  Lower  House  to  consider  the  proposals  of  the  Upper 
House  with  regard  to  the  Bill.  Then,  if  the  Lower  House  passes 
the  measure  again  by  a  three-fifths  majority,  it  becomes  law. 
Therefore,  I  would  suggest  that,  with  regard  to  the  Finance  Bill, 
the  Lower  House  should  have  an  opportunity  of  reconsidering  any 
suggestions  that  the  Upper  House  may  have  made;  and  then,  if 
the  Lower  House  again  passes  that  Bill  by  a  particular  majority, 
say  three-fifths,  the  Bill  ought  to  be  considered  as  passed,  and  there 
should  be  no  need  for  a  Joint  Session. 
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Coming  to  (iv)— I  have  said  that  all  Bills,  except  Money  Bills/ 
may  be  introduced  in  either  Chamber.  With  regard  to  (6),  I  think 
that  the  function  of  voting  Supply  shduld  vest  with  the  LoWgf' 
House  under  the  conditions  that  I  have  stated.  With  regard  to  (c), 
I  think  that  differences  between  the  two  Chambers  should  be  recon- 
ciled in  all  matters  excepting  Finance,  in  which  I  would  like  the 
adoption  of  Section  44  of  the  Czechoslcvakian  Constitution,  viz., 
a  Joint  Session  of  all  the  Members  of  both  Chambers  sitting  to- 
gether and  deciding  by  a  bare  majority  of  the  Members  present. 
I  have  carefully  studied  the  views  which  have  been  put  forward 
with  regard  to  the  necessity  of  providing  for  a  two-thirds  majority 
or  an  absolute  majority.  It  is  perfectly  true  that,  if  the  number 
of  Members  of  the  Lower  House  is  three  hundred  and  of  the 
Upper  House  one  hundred  and  fifty,  a  bare  majority  would  mean 
that,  if  all  the  Members  were  present  and  if  two  hundred  and 
twenty-six  out  of  four  hundred  and  fifty  Members  were  in  favour 
of  that  measure,  the  measure  could  be  carried.  But  the  question 
should  be  examined  from  another  point  of  view.  Supposing  that 
the  legislation  is  carried  through  the  Lower  House  by  a  majority 
of,  say,  two-thirds;  then  two  hundred  Members  of  the  Lower 
House  would  be  in  favour  of  that  measure  and  one  hundred 
against  it.  Supposing,  for  example,  that  it  is  a  reactionary 
measure ;  in  that  case  one  hundred  Members  of  the  Lower  House 
are  not  going  to  make  common  cause  with  the  other  Members  of 
the  Lower  House,  but  are  likely  to  make  common  cause  with  the 
Members  of  the  Upper  House,  more  or  less  representing  a  conserv- 
ative view.  So  that  those  who  insist  upon  a  particular  majority 
in  a  Joint  Session  pre-suppose  that,  at  the  Joint  Session,  the  Mem- 
bers of  the  Lower  House  will  act  individually  as  representing  one 
Chamber,  and  the  Members  of  the  Upper  House  will  also 
act  individually  as  representing  the  other  Chamber.  There  is  no 
clash  between  one  Chamber  and  the  other.  It  will  be  a 
difference  of  opinion,  and  it  may  be  an  honest  difference  of 
opinion,  on  a  particular  majority,  say  two-thirds,  in  a  Joint 
measure.  Therefore,  if  the  device  of  requiring  a  particular 
Session,  were  adopted,  the  effect  of  it  would  be  that,  even 
if  a  popular  measure  were  carried  through  in  the  Lower  House  by 
a  three-fourths  majority,  it  might  have  no  chance  of  acceptance  in 
a  Joint  Session.  The  Upper  House  should  certainly  exercise  a 
stabilising  influence,  but  it  should  not  be  a  block  in  the  progress 
of  India  and  it  should  not  be  allowed  to  make  a  democratic  insti- 
tution a  farce. 

With  regard  to  (v),  technically  speaking  it  will  be  the  Gover- 
nor General  who  will  call  for  such  a  Joint  Session ;  but  in  all  cases 
a  Joint  Session  should  be  convened  except  when  the  Mover  of  the 
Bill  does  not  wish  to  press  his  measure  and  allows  it  to  lapse. 

With  regard  to  (vi),  even  in  South  Africa  some  device  is 
adopted  before  a  Joint  Session  is  resorted  to,  namely,  that  the 
measure  should  be  passed  again  in  a  second  Session  of  the  Lower 
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House  before  the  machinery  of  Joint  Session  is  put  into  operation* 
In  iny  opinion,  some  time  ought  to  elapse  before  a  Joint  Session 
is  called.  On  the  last  point  I  quite  agree  with  many  of  my  friends 
that  provision  for  all  these  measures  should  be  made  in  the  constitu- 
tion, arid  it  should  not  be  left  to  any  convention  or  custom. 

//.//.  The  Maharaja  of  Bikaner :  My  Lord  Chancellor,  I  will 
confine  myself  merely  to  making  a  couple  of  observations  under 
Head  3,  and  will,  when  speaking  later  on  Head  1,  ask  to  be  per- 
mitted to  make  a  few  general  observations  about  the  standpoint  of 
the  States  generally  in  regard  to  the  matters  coming  before  us. 

May  I  say,  first,  that  the  Princes  and  States  have  no  desire  to 
render  the  work  of  the  future  Federal  Government  impossible^  and 
that  they  are  most  anxious  in  every  reasonable  manner  possible  to 
co-operate  with  British  India  arid  to  avoid  any  conflict.  We  want 
a  constitution  which  will  work,  where  the  components  will  be 
parts  of  a  Federal  whole,  not  divided  into  States  on  the  one  side 
and  British  India  on  the  other,  but  members  of  one  family,  work- 
ing together  in  peace  and  harmony. 

in  the  observations  made  regarding  Head  3,  it  has  to  be  pointed 
out  that  we  have  yet  to  discuss  constitutional  safeguards  which  are 
matters  of  especial  importance  to  the  States.  We  have  also  to 
discuss  the  subjects  included  in  the  field  of  Federal  finance;  and 
the  views  of  the  Indian  States  Delegation  expressed  to-day  are 
subject  to  any  reconsideration  that  may  be  necessary  after  we  have 
dealt  with  tliese  two  points.  Therefore,  although  it  is  hardly 
necessary  here — still,  in  view  of  the  alarm  created  in  the  minds  of 
the  Princes  and  States  in  India  regarding  the  subjects  now  under 
discussion  and  other  details,  it  is  perhaps  as  well  to  add  on  this 
occasion  that  our  views  under  Head  3  are  also  subject  to  two 
obvious  guarantees,  namely  (1),  that  the  Federal  Government  will 
derive  its  revenues  by  "  indirect  "  taxation  and  will  not  be  em- 
powered to  impose  "  direct  "  taxation  on  the  Indian  States  or  to 
demand  any  fresh  contributions;  and  (2),  that  there  will  be  no 
discrimination  against  the  States  and  their  subjects  in  regard  to 
taxation  or  in  any  other  matter — a  point  on  which  I  venture  to  think 
all  will  be  agreed.  T  need  only  say  further  that  the  States  are 
deeply  interested  in  the  establishment  of  a  stable  arid  sound  Fede- 
ral Government. 

Dr.  S  ha  fa*  at  Ahmad  Khan:  Lord  Chancellor,  after  what  has 
been  said  by  Sir  Muhammad  Shaft  and  Sir  Tej  Bahadur  Sapru, 
I  need  not  detain  this  Committee  with  any  elaborate  discussion  of 
the  various  problems.  I  would  merely  like  to  emphasise  two  or 
three  points.  The  first,  Lord  Chancellor,  is  that,  in  framing  a 
constitution  for  the  Upper  and  the  Lower  Houses,  we  must  keep 
one  aim  constantly  in  view.  It  is  this — that  the  Upper  House  is 
going  to  be  the  custodian  of  the  interests  of  the  States  of  British 
India  and  of  Indian  India.  Consequently  the  Upper  House  must 
be  such  as  will  be  able  to  protect  and  safeguard  those  interests. 
So  it  is  from  this  point  of  view,  Lord  Chancellor,  that  we  should 
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discuss  the  question  of  federation  as  regards  the  two  Houses.  The 
States,  both  from  British  India  and  from  Indian  India,  will  have 
certain  rights  defined  in  the  constitution.  There  will  be  certain 
subjects  reserved  for  the  States  and  others  reserved  for  the  Federal 
Government.  This  will  be  a  check  on  the  power  of  the  Federal 
Government  in  its  relation  to  the  Provincial  Governments;  but 
there  will  be  yet  another  check,  which  I  may  call  the  internal 
check.  This  will  exist  in  the  form  of  a  strong  and  influential 
Upper  House.  Therefore,  we  need  not  merely  the  check  in  the 
form  of  division  of  subjects,  but  also  the  check  imposed  by  the 
presence  of  a  really  influential  and  representative  Upper  House. 
This  internal  cheek  on  the  power  of  the  Federal  Government 
would  not  be  in  the  sense  of  antagonism,  not  in  the  sense  of  con- 
flict, and  not  in  the  sense  of  any  clash  between  the  two  component 
elements  of  the  Federation  and  the  Central  Government,  but  in 
the  sense  of  the  protection  of  the  interests  of  the  component  Units. 
So  it  is  from  this  point  of  view.  Lord  Chancellor,  that  I  look  at 
this  question. 

The  other  point  to  which  I  would  like  to  draw  your  attention 
is  that  our  Upper  Chamber,  which  I  should  call  the  Senate,  will 
be  an  altogether  different  body  from  the  Council  of  State  of  the 
present  time.  It  will  be  different  and  it  ought  to  be  different. 

Chairman:  I  do  not  think  you  need  labour  that  point  at  any 
length,  because  I  do  not  think  anybody  would  dispute  what  you 
say  on  that  head. 

Dr.  Shafa'at  Ahmad  Khan:  The  Upper  House  will,  in  my 
opinion,  contain  the  ablest  and  the  most  influential  leaders  both 
from  British  India  and  from  the  Indian  States.  I  am  certain  that, 
when  the  Upper  Hoiise  develops  its  powers  and  acquires  influence, 
the  Indian  States  will  send  their  ablest  representatives  and  their 
most  experienced  Ministers  to  the  Upper  House.  Consequently 
the  Upper  House  will  become,  if  I  may  say  so,  the  foundry  in 
which  public;  opinion  is  melted  and  cast.  It  is  from  this  point 
of  view  that  I  envisage  the  constitution  of  the  Upper  House. 

Lord  Chancellor,  the  question  of  the  power  of  the  Upper  House 
is  therefore  of  supreme  importance.  One  point  has  been  raised 
to-day  by  Sir  Akbar  Hydari.  He  said  that  the  two  Houses  should 
have  co-ordinate  and  equal  powers.  I  do  not  wish  to  commit  my- 
self on  this  point  at  this  stage.  I  would  simply  like  to  point  out 
that,  if  they  are  going  to  have  co-ordinate  powers,  then  there  will 
have  to  be  responsibility  of  the  Ministers  to  both  the  Houses  or 
complete  irresponsibility,  in  other  words,  presidential  form  of  gov- 
ernment. That  has  been  the  practice  in  the  United  States  of 
America  and  in  Switzerland.  In  these  two  countries^  there  is  no 
responsibility  of  Ministers  and  the  system  is  entirely  different  from 
what  is  called  the  Parliamentary  system.  Therefore  this  question 
can  only  be  discussed  if  and  when  we  have  decided  the  question  of 
the  responsibility  of  Ministers  to  one  House  or  to  both  Houses. 
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Sir  Akbar  Hydari:   I  think  Sir  Tej  Bahadur  Sapru  made  it 
clear  that  they  would  be  responsible  to  both. 
Sir  Tej  Bahadur  Sapru:  No. 

Sir  Akbar  Hydari;  That  the  defeat  of  the  Ministry  could  be 
only  by 

Sir  Tej  Bahadur  Sapru :  That  was  with  regard  to  a  vote  of  no- 
confidence  only. 

Dr.  Shafa'at  Ahmad  Khan:  Then,  Lord  Chancellor,  the  other 
•question  is  whether  the  Upper  House  should  have  the  power  to 
amend  or  whether  it  should  have  merely  the  power  to  suggest 
amendment.  From  a  practical  point  of  view  I  admit  that  there 
is  not  much  material  difference;  but  I  should  prefer  to  get  this 
practice  regularised  and  formalised  instead  of  leaving  it  in  the 
unsatisfactory  position  in  which  it  now  is  in  the  Australian  Consti- 
tution. I  believe  that  the  report  on  the  working  of  the  Australian 
Constitution  which  has  just  been  published  will  throw  further 
light  on  the  working  of  the  Senate  in  Australia.  A  number  of 
suggestions  for  amendment  were  made  by  the  Australian  Senate, 
but  they  did  not  exercise  that  influence  on  the  Lower  House  which 
they  would  have  exercised  if  the  position  had  been  legalised  and 
the  power  of  the  Senate  had  been  definitely  affirmed  and  explicitly 
stated  in  the  constitution  itself.  From  this  point  of  view,  there- 
fore, I  think  it  would  be  better  if  the  Upper  House  were  given  this 
power  explicitly  in  the  constitution.  I  do  not  think  there  is  really 
much  material  difference ;  but  it  would  make  a  difference  ultimate- 
ly in  the  actual  day-to-day  practical  working  of  the  constitution  of 
the  new  India. 

The  other  point  is  with  regard  to  a  possible  deadlock  between 
the  two  Houses.  In  all  constitutions  you  must  have — to  use  an 
Americanism — an  emergehcy  exit  from  a  deadly  deadlock;  and 
for  this  emergency  exit  various  provisions  have  been  made  and 
various  remedies  have  been  suggested.  My  humble  opinion  is  that, 
when  we  are  studying  any  constitution,  we  must  see  whether  that 
constitution  has  actually  worked  well  or  not.  It  is  not  enough  to 
see  whether  there  is  such  and  such  a  provision  in  the  constitution, 
but  we  must  go  further  and  see  how  that  provision  has  actually 
worked.  The  second  point  I  should  like  to  emphasise,  therefore, 
is  that,  when  drawing  analogies,  we  must  be  very  careful  to  pay 
regard  to  the  similarity  of  conditions  in  the  various  countries. 

I  have  the  greatest  possible  respect  for  the  experience  and 
knowledge  of  Sir  Tej  Bahadur  Sapru,  but  on  this  point  I  beg  to 
differ  from  him.  I  believe  that  the  South  African  Constitution  is 
not  and  really  cannot  be  a  good  model  for  us,  even  on  this  point. 
I  hold  this  view  because  the  South  African  Constitution  is  essen- 
tially a  unitary  constitution.  It  is  framed  with  the  express  and 
avowed  object  of  drawing  all  the  powers  of  the  Provinces  into  the 
fold  of  the  Central  Government.  The  original  idea,  of  course,  was 
to  have  a  true  and  genuine  federation;  but  when  the  Convention 
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met  in  1908,  the  federation  was  transformed  into  a  union,  with? 
the  result  that,  at  the  present  time,  the  Provincial  Governments  in^ 
South  Africa  are  virtually  glorified  local  bodies,  and  the  proposal 
has  now  been  made  that  even  the  small  powers  they  possess  should 
be  taken  away  from  them.  The  South  African  Constitution,  I 
beg  to  submit,  is  therefore  not  really  a  very  good  model  for  us. 

If  we  want  a  pattern  suitable  for  India,  I  suggest  that  we  must 
go  to  the  constitutions  of  countries  the  conditions  of  which  are 
similar  to  ours;  and  the  constitutions  which  I  submit  can  really 
help  us  are  constitutions  such  as  those  of  the  United  States  of 
America,  of  the  old  German  Empire  and  of  Australia.  As  I  have 
already  emphasised,  however,  it  is  important  to  see  how  the  various 
provisions  actually  work  in  practice.  We  must  ask  the  question 
which  every  pragmatist  asks — "  How  does  it  work?  " 

The  Australian  Constitution  has  failed  utterly  so  far  as  the 
Senate  is  concerned.  The  recent  report  on  the  working  of  the 
Australian  Constitution  admits  that  the  Senate  has  proved  utterly 
useless  and  powerless  so  far  as  protection  of  the  rights  of  the  various 
States  is  concerned.  Consequently,  when  we  want  to  apply  some 
of  the  provisions  of  modern  constitutions,  I  beg  to  submit  that  we 
should  apply  only  those  provisions  which  were  passed  to  deal  with 
conditions  analogous  to  those  in  India.  From  this  point  of  view 
I  submit  that  it  would  be  better,  in  the  case  of  a  deadlock,  not  to 
follow  the  South  African  model,  but  to  follow  the  Australian  model, 
or — as  my  friend,  Sardar  TJjjal  Singh,  said  just  now — the  model 
of  the  Czechoslovakian  or  German  Constitutions.  I  might  also  cite 
the  provisions  of  the  British  Parliament  Act  of  1911  in  case  of 
deadlock.  So  far  as  South  Africa  and  Australia  are  concerned^ 
they  do  not  make  any  distinction  in  the  case  of  deadlock  between. 
Money  Bills  and  ordinary  Bills.  In  the  case  of  Money  Bills,  I 
think  the  time  will  have  to  be  shortened  to  a  fortnight  or  a  month, 
and  within  that  time  a  joint  conference  between  the  Upper  and 
Lower  Houses  must  be  held;  but,  in  the  case  of  ordinary  Bills,  I 
should  be  inclined  to  copy  the  provision  of  Section  57  of  the  Austra- 
lian Act  as  it  stands. 

Sir  Tej  Bahadur  Sapru:  Do  you  suggest  that,  following  the 
Australian  model,  there  must  be  a  dissolution  before  a  Joint 
Session  takes  place?  That  is  of  the  essence  of  the  Austra- 
lian model. 

Dr.  Shafa'at  Ahmad  Khan:  I  would  not  go  so  far  as  that;  my 
point  is  that  I  want  to  interpose  delay,  and  sufficient  delay.  The 
delay  imposed  in  the  South  African  Constitution  is  not  sufficient 
for  my  purpose.  But  I  do  not  want  any  dissolution;  I  merely 
want  a  substantial  delay. 

Sir  Tej  Bahadur  Sapru:  In  other  words,  instead  of  three 
months  you  want  six,  or  instead  of  six  months  you  want  nine; 
but  you  do  not  want  to  go  the  whole  length  of  the  Australian 
Constitution  and  have  a  dissolution  P 
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Dr.  Shafa'at  Ahmad  Klian:  The  essence  of  that  Section  is  that 
there  should  be  sufficient  delay  to  prevent  the  matter  being  consi- 
dered from  a  party  point  of  view. 

Mr.  Joshi:  You  think  the  1911  British  Act  is  simpler  and  is  to 
be  preferred? 

Dr.  Shafa'at  Ahmad  Khan:  I  only  make  that  suggestion. 

Dr.  Ambedkar:  The  views  which  have  been  expressed  so  far 
have  struck  one  note  which  I  think  is  common  to  all;  and  that  is, 
that  in  regulating  the  relations  of  the  two  Houses  in  the  future 
Constitution  of  India,  there  should  be  equality  of  status,  equality 
of  power,  granted  to  them,  except  of  course  in  such  small  and  minor 
matters  as  the  right  of  initiative  with  regard  to  Money  Bills  and 
the  right  of  voting  Supply.  Bearing  that,  the  general  consensus 
of  opinion,  I  think,  was  that  the  two  Houses  should  enjoy  equality 
of  position. 

Now,  in  all  humility  and  with  all  respect  to  the  gentlemen  who 
have  spoken  before  me,  I  must  say  that  I  cannot  agree  with  their 
views.     The   reason  for   the   difference  of  opinion  that   exists  be- 
tween myself  and  them  appears  to  me  to  arise  from  the  simple  fact 
that  we  take  a  totally  different  view  of  the  functions  and  the  pur- 
poses of  the  Second  Chamber.     1  could  quite  understand  the  views 
of  those  gentlemen  who  propounded  yesterday  the  proposition  that 
the  two  Houses  must  enjoy  co-equal  powers  if  our  Legislature  were 
«o  constituted  that  each  Chamber  represented,  to  use  ancient  lan- 
guage, separate  Estates  of  the  Eealm.     If  the  Lower  House  were 
composed   of    classes   which    were   not   represented    in    the   Tipper 
Chamber,   and   if  the  Tipper  Chamber  were  composed  of   classes 
which     were    jiot    represented    in     the    popular     Chamber,    then 
there    would    be    something    to    say    for    a    view    of    the    sort 
that    was    expressed    yesterday.     But,    if    our    Legislature    were 
constituted  on  the  plan   of  what  I  call   separate   Estates  of  the 
Realm,    I,   for  one,    would   not    give   my  consent   to   a  bicameral 
Legislature ;  for,  speaking  for  the  masses — I  am  a  rival  of  Mahatma 
Gandhi  in  this  respect — speaking  for  the  masses,  I  could  not  con- 
sent to  such  a  Legislature,  and  thereby  consign  their  destiny  to 
a  government  working  under  a  system  of  this  kind  and  thus — to 
use  an  expression  of  the  late  Lord  Asquith — functioning  under  a 
system  of  false  balances  and  loaded  dice. 

As  a  matter  of  fact,  the  Houses  of  our  Legislature,  unless  I  am 
mistaken,  are  not  going  to  be  constituted  on  the  basis  of  separate 
representation  of  separate  Estates.  If  I  understand  correctly  the 
composition  of  the  future  Legislature,  I  take  it  that  the  Lower 
Chamber  will  be  a  popularly  constituted  Chamber — a  Chamber 
which  will  represent  each  and  every  class,  each  and  every  shade  of 
public  opinion.  That  being  so,  I  submit  that  we  cannot  have  a 
Second  Chamber  which  would  claim  to  be  its  rival  or  which  could 
rlairn  to  have  co-equal  status.  That  beinpr  ray  view,  I  submit, 
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Lord  Chancellor,  that,  so  far  as  the  question  propounded  in  sub- 
head (ii)  of  Head  No.  3  is  concerned,  I  would  answer  it  by  saying 
that  the  decisive  voice  must  be  vested  in  the  Lower  Chamber. 

Chairman:  Would  you  put  that  in  the  constitution,  Dr. 
AmbedkarP 

Dr.  Ambedkar:  Yes,  I  think  it  could  be  done. 

Chdirman  :  It  could  be  done ;  but  would  you  favour  it  being 
done? 

Dr.  Ainbedlcar :  Perhaps  you  would  be  kind  enough  to  give  me 
time  to  deal  with  that  later  on.  This  must  particularly  be  so  in  the 
case  of  Finance  Bills.  The  Second  Chamber,  in  my  opinion,  may 
have  the  power  to  make  suggestions  for  the  consideration  of  the 
Lower  House,  which  the  Lower  House  may  accept  if  it  likes;  but 
the  Second  Chamber  shall  not  only  have  no  power  to  initiate  a 
Finance  Bill,  but  it  shall  not  have  the  power  to  amend  it;  and  a 
Finance  Bill  must  become  law,  as  passed  by  the  Lower  House,  even 
if  it  was  rejected  by  the  Tipper  House. 

Now,  T  recognise  that  the  proposal  which  I  have  made  appears 
to  be  a  very  radical  proposal — in  fact,  I  think  it  might  be  described 
as  a  revolutionary  proposal ;  but,  My  Lord  Chancellor,  if  so,  it  is 
only  because  yesterday,  when  our  learned  colleagues  Sir  Tej  Baha- 
dur Sapru  and  Sir  Muhammad  Shafi  dealt  with  this  question,  they 
did  not  refer  to  some  of  the  most  modern  constitutions.  It  was  a 
surprise  to  me  that  they  should  have  confined  themselves  to  draw- 
ing illustrations  from  the  relatively  ancient  Constitutions  of  the 
Dominion  of  Canada,  Australia,  or  South  Africa.  The  Canadian 
Constitution  was  framed  in  1867,  the  Australian  in  1901,  the  South 
African  in  1909.  I  do  not  know  why  they  did  not  consider  the 
constitutional  relations  that  exist  between  the  House  of  Commons 
and  the  House  of  Lords  here.  I  do  not  know  why  they  did  not 
consider  the  relations  that  exist,  for  instance,  between  the  two 
Houses  in  Ireland;  nor  do  I  quite  understand  why  they  forgot  to 
consider  the  proposals  of  the  Bryce  Committee.  If  they  had  done 
so,  I  am  sure  that  the  surprise  with  which  this  proposal  of  mine 
has  been  received  by  members  of  this  Committee  would  not  have 
existed;  but,  as  they  have  not  done  so,  I  would  venture  to  support 
my  proposal  by  citing  precedents  for  it.  Now,  my  proposal 
is  exactly  the  proposal  that  is  embodied  in  the  Parliament 
Act  of  1911 .  There  it  is  provided  that,  so  far  as  a  Money  Bill  is 
concerned,  the  House  of  Lords  may  consider,  but  the  House  of 
Commons  is  supreme;  and  it  is  provided  in  the  Act  that  when  a 
Money  Bill  is  considered  and  passed  by  the  House  of  Commons  it 
shall  become  law,  notwithstanding  th~e  absence  of  consent  of  the 
House  of  Lords,  provided  His  Majesty  gives  his  Assent  to  the 
Bill.  Again,  My  Lord,  this  is  the  relationship  that  is  laid  down 
between  the  two  Houses,  so  far  as  Money  Bills  are  concerned,  in 
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the    Irish    Constitution.     Section    35    of    the    Irish   Constitution 
says: —  ; 


"  Ddil  Eireann  shall  in  relation  to  the  subject  matter  of 
Money  Bills  as  hereinafter  defined  have  legislative  authority 
exclusive  of  Seanad  Eireann." 

Then  Article  38  says  that — 

( '  Every  Bill  initiated  in  and  passed  by  Ddil  Eireann  shall 
be  sent  to  Seanad  Eireann  and  may,  unless  it  be  a  Money 

Bill,  be  amended  in  Seanad  Eireann," 

* 

and  so  on, 

"  but  a  Bill  passed  by  Ddil  Eireann  .  .  ." 
and  then  the  rest  follows  that  Article. 

The  next  authority  that  I  would  cite  in  support  of  my  proposi- 
tion is  the  recommendation  of  the  Bryce  Committee.  Now,  as  all 
of  us  know,  this  was  a  most  representative  Committee — a  Committee 
the  membership  of  which  was  drawn  both  from  the  House  of 
Commons  and  from  the  House  of  Lords — and  the  Committee  came 
to  the  unanimous  conclusion  that,  at  least  so  far  as  Money  Bills 
were  concerned,  the  provisions  embodied  in  the  Parliament  Act  of 
1911  were  right  and  proper. 

Then,  My  Lord.  I  would  cite  a  third  authority  in  favour  of  this 
proposition.  The  Report  of  the  Brvce  Committee  and  the  recom- 
mendations made  by  it  were  not  shelved ;  they  were  considered  by 
the  Coalition  Government  of  1922.  Resolutions  were  moved  (I  am 
£flad  to  see  that  Lord  Peel  is  here)  showing1  what  action  the  Gov- 
ernment of  the  day  was  prepared  to  take  upon  the  Report  of  the 
Brvce  Committee.  The  Resolutions  were  placed  before  Parliament 
on  the  lltli  Tuly,  1922.  The  Fourth  Resolution  reads  as  follows :  — 

cc  That  while  the  House  of  Lords  shall  not  amend  or  re- 
ject Monev  Bills,  tlie  decision  as  to  whether  a  Bill  is  or  is 
not  a  Monev  Bill,  or  is  partlv  a  Money  Bill  and  partlv  not 
n,  "MVmev  Bill,  snail  he  referred  to  n  Joint  Standing 
Pomnntf^p  of  the  two  Houses,  the  derision  of  whirh  shall 
be  final." 

The  principle  recommended  bv  the  Brvre  Committee,  that  a 
Monev  Bill  shall  be  the  exclusive  concern  of  the  House  of  Commons, 
was  accepted  and  affirmed  bv  these  Resolutions.  Let  me  here 
a  note  the  speech  made  bv  Visroiint  Peel,  then  the  Secretary  of 
State  for  India,  on  these  Resolutions.  In  moviner  the  Resolutions 
he  said  that  the  Resolutions  were  a  general  sketch  laving  down 
principles  only.  He  went  on  to  say  that  the  Second  Chamber 
should  not  have  equal  power  to,  or  become  a  rival  of,  the  House  of 
'Commons,  nor  have  the  power  of  'dismissiner  Governments  of 
the  Executive  equally  responsible  to  both  Chambers. 
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I  think  that  I  have  given  sufficient  authority  in  support  of  the 
proposition  which  I  have  placed  before  this  Committee  for  its  consi- 
deration. 

Lord  Peel:  May  I  suggest  that  that  was  a  Coalition  Govern- 
ment? v 

Dr.   Ambedkar:  It  was   a  Coalition   Government. 

Lord  Peel:  In  a  Coalition  Government  you  cannot  say  every- 
ihing  that  you  want  to  say. 

Dr.  Ambedkar:  Tour  Lordship  may  have  made  mental  reserv- 
ations— I  cannot  say — but  there  it  is.  The  Coalition  Government 
was  a  Government  in  which  more  than  one  Party  had  joined. 
Therefore,  the  statement  made  in  the  name  of  the  Coalition  Gov- 
ernment was  a  statement  which  had  the  support  of  more  than  one 
Party,  including  Lord  Peel.  I  submit  that  I  have  cited  sufficient 
authority  to  show  that  the  proposition  that  I  have  placed  before 
this  Committee  is  not  a  revolutionary  proposition. 

Sir  Tej  Bahadur  Sapru:  May  I  ask  Dr.  Ambedkar  if  he  will 
give  a  reference  to  any  federal  constitution  to  support  his  point  of 
view?  England  is  not  a  federation,  and  Ireland  is  not  a  federation. 

Dr.  Ambedkar:  That  is  so. 

Sir  Tej  Bahadur  Sapru:  The  Bryce  Committee  had  nothing  to 
<io  with  a  federation. 

Dr.  Ambc.dkar :  My  reply  is  that,  unless  your  federal  consti- 
tution was  so  composed  that  the  Upper  House  exclusively  re- 
presented some  other  interests  not  represented  in  the  Lower 
Chamber,  tHe  proposition  would  stand.  This  has  nothing  to  do  with 
the  form  of  the  Government,  whether  it  was  unitary  or  federal. 

Sir  Provash  Chunder  Mitter:  I  should  like  to  ask  one  question. 
The  House  of  Lords  was  a  hereditary  House.  Was  not  the  Irish 
Upper  House  one  at  that  stage  also? 

Dr.  Ambedkar:  I  am  submitting  that  even  the  House  of  Lords, 
which  is  a  most  ancient  House,  with  all  the  dignity,  traditions  and 
privileges  behind  it,  consented  to  this  revolutionary  change. 
What  are  the  Indian  States  as  comparer!  with  the  House  of  Lords, 
if  I  may  submit  it  with  all  due  deference? 

77.77.  The  Maharaja  of  Biknner:  With  all  due  respect  to  the 
great  Peers  of  the  British  Realm,  the  States  possess  sovereignty 
any  territory  which  is  not  British  territory,  whereas  even  the  most 
important  Peers  of  the  Realm  and  their  estates  are  in  a  totally 
different  position. 

Dr.  Ambedkar:  The  sovereignty  is  subject  to  the  influence  an'd 
power  of  the  House  of  Lords. 

Sir  Muhammad  Shafi:  May  I  ask  Dr.  Ambedkar  what  are  the 
privileges  of  the  House  of  Lords? 

Dr.  Ambedkar:  Taking  this  position,  the  next  thin#  that  I 
would  submit  is  that  the  constitution  should  contain  a  definition 
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of  what  a  Finance  Bill  is.  It  may  be  defined,  as  has  been  sug- 
gested, in  the  way  in  which  it  is  defined  in  the  Irish  Constitution, 
which  is  not  different  from  the  one  given  in  the  Parliament  Act 
of  19U. 

The  next  point  that  I  would  submit,  arising  out  of  the  matter, 
is  that  a  Member  in  charge  of  a  Bill  should  have  the  privilege  of 
claiming  that  his  Bill  is  a  Finance  Bill.  If  there  is  a  dispute 
between  the  two  Houses  as  to  whether  or  not  a  Bill  claimed  to  be 
a  Finance  Bill  is  a  Finance  Bill,  I  submit  that  the  dispute  should 
be  resolved  by  the  decision  of  a  Joint  Finance  Committee  of  both 
Houses,  in  which  each  House  should  be  represented  by  a  number 
of  Members  proportionate  to  its  strength,  and  in  which  a'll  parties 
should  also  be  represented  according  to  their  strength. 

Sir  Maneckjee  Dadakhoy:  You  want  to  make  a  departure  from 
the  existing  practice. 

Dr.  Ambedkar:  Very  much  so. 

Mr.  ZdfrullaJi  Klian :  If  the  existing  practice  were  satisfactory 
we  would  not  be  here. 

Dr.  Ambedkar:  The  next  matter  to  which  I  want  to  come  is 
non-financial  Bills.  In  the  case  of  non-financial  Bills  I  am  pre- 
pared to  modify  the  principle  applicable  to  Finance  Bills,  but  for 
only  two  purposes.  First,  the  Second  Chamber  may  have  power 
to  revise  and  amend  non-financial  Bills  brought  up  from  the 
Lower  House,  subject  to  the  proviso  that  no  amendment  shall  be 
made  by  the  Second  Chamber  which  is  of  a  financial  character. 
Secondly,  the  Second  Chamber  will  have  power  to  hold  up,  and 
to  enforce  so  rrvuch  delay  (and  no  more)  in  the  passing  of  a  non- 
financial  Bill  into  law,  as  may  be  necessary  to  prevent  hasty  action, 
or  as  may  be  needed  to  enable  the  opinion  of  the  electorate  ade- 
quately to  be  expressed  upon  it.  In  view  of  this,  my  answer  to 
the  question  propounded  in  the  sub-head  dealing  with  non-finan- 
cial Bills  is  that  the  Upper  House  should  have  the  right  to  amend 
a  non -financial  Bill.  If  the  amendments  are  accepted  by  the 
Lower  House,  well  and  good;  but  if  they  are  not  accepted,  then  the 
constitution  should  provide  that,  if  a  non-financial  Bill  is  passed 
three  times  bv  the  Lower  Chamber  in  three  different  sessions  of 
its  life,  it  shall  become  law,  notwithstanding  the  opposition  of  the 
Second  Chamber.  Lastly,  I  submit  that  these  relations  between 
the  two  Houses  should  be  embodied  in  law,  and  should  not  be  left 
to  convention.  That  is  all  that  I  have  to  submit. 

Mr.  Iijencjar:  I  had  not  any  intention  of  intervening  in  this 
debate  on  the  questions  that  are  put  under  Head  e3,  because,  on  the 
footing*  that  there  are  to  be  two  Chambers,  I  was  prepared  to 
agree  more  or  less  totallv  with  what  Sir  Tej  Bahadur  Sapru  said 
would  be  the  position  of  those  on  this  side  of  the  House;  but  the 
issue  as  to  whether  there  should  be  two  Chambers  or  only  a  single 
Chamber  lias  aerain  been  canvassed,  and  as  there  has  been  so  much 
criticism  levelled  acra^st  the  definite  statement  which  Mahatma 


271 

Gandhi  made  to  this  Committee  in  regard  to  the  preference  of  him- 
self, and  those  of  his  way  of  thinking,  for  having  only  a  single 
Chamber,  I  deem  it  necessary,  with  your  permission,  to  restate 
the  position  in  favour  of  a  single  Chamber  under  the  constitution 
that  we  have  to  devise  for  the  country. 

Lord  Chancellor,  nothing  that  was  urged  in  favour  of  two 
Chambers  yesterday  has  served,  so  far  as  the  arguments  then  put 
forward  were  concerned,  to  shake  the  position  that  a  single  Cham- 
ber would  satisfy  all  the  purposes  for  which  the  Second  Chamber 
was  demanded  and  was  desired.  My  friend,  Sir  Muhammad  Shafi, 
in  stating  the  case  for  a  Second  Chamber,  which  he  said  was  over- 
whelming, gave  only  two  reasons  for  that,  as  I  understood  it.  The 
first  reason  was  that  he  was  not  aware  of  any  federal  constitution 
in  which  there  were  not  two  Chambers.  The  second  was  that,  in  his 
experience  as  Leader  of  the  Council  of  State,  the  Council  of  State 
had  exercised  a  steadying  influence  on  the  deliberations  of  the 
Lower  Chamber  in  the  present  Indian  Legislature. 

There  was  a  third  reason  also  which  was  put  forward,  namely, 
that  with  the  cry  of  independence  in  the  air  in  India,  be  considered 
it  very  necessary  that  India  "should  not  fall  into  Ihe  methods  of 
Russian  democracy. 

S-ir  Muhammad  Shafi:  That  was  not  the  third  reason;  that  was 
only  a  development  of  the  second  reason.  The  third  reason  was 
that  opinion  in  all  political  circles,  as  mentioned  by  Pandit 
Malaviya,  was  unanimous  in  support  of  a  bicameral  Legislature. 

Mr.  lyengar:  I  submit,  My  Lord,  so  far  as  that  statement  is 
concerned,  that  the  speeches  and  pronouncements  that  have  been 
made  here,  beginning  with  Mahatma  Gandhi,  and  ending,  if  I 
may  say  so,  with  my  friend,  Mrs.  Subbarayan,  make  it  clear  that 
there  was  no  such  unanimity  in  favour  of  a  Second  Chamber  as  they 
thought  there  was.  As  far  as  the  question  of  a  Second  Chamber 
is  concerned,  I  do  not  think  the  position  could  have  been  put  in 
better  form  for  the  purposes  of  our  dispassionate  discussion — a 
discussion  in  which  we  should  not  be  bound  merely  by  precedents 
)r  pre-conceived  notions — than  it  was  put  by  Mahatma  Gandhi. 
Mahatma  Gandhi  said  this:  — 

"  I  am  certainly  not  enamoured  of  and  I  do  not  swear  by 
two  Houses  of  Legislature.  I  have  no  fear  of  a  popular 
Legislature  running  away  with  itself  and  hastily  passing 
some  laws  of  which  afterwards  it  will  have  to  repent.  I 
would  not  like  to  give  a  bad  name  to,  and  then  hang,  the 
popular  Legislature.  I  think  that  a  popular  Legislature  can 
take  care  of  itself;  and,  since  I  am  now  thinking  of  the 
poorest  country  in  the  world,  the  less  expenses  we  have  to 
bear  the  better  it  is  for  us.  I  do  not  for  one  moment  endorse 
the  idea  that  unless  we  have  an  Tipper  Chamber  to  exercise 
some  control  over  the  popular  Chamber  the  popular  Cham- 
ber will  ruin  the  country.  I  have  no  such  fear;  but  I  can 
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visualise  the  state  of  affairs  when  there  can  be  a  battle  royal 
between  the  popular  Chamber  and  the  Upper  Chamber. 
Anyway,  whilst  I  would  not  take  up  a  decisive  attitude  in 
connection  with  it,  personally  I  am  firmly  of  opinion  that 
we  can  do  with  one  Chamber  only,  and  that  we  can  do  with 
it  to  great  advantage.  We  will  certainly  save  a  great  deal  of 
expense  if  we  can  oring  ourselves  to  believe  that  we  can  da 
with  one  Chamber." 

.  My  Lord,  the  argument  that  you  do  not  find  to-day  any  federal 
constitution  without  two  Chambers  is,  I  submit,  no  argument  at 
all.  The  reasons  why  there  should  be  two  Chambers  were  not 
elucidated  by  my  friend,  Sir  Muhammad  Shafi,  but  we  get  them 
elucidated  by  Sir  Tej  Bahadur  Sapru  in  his  speech.  I  think  his 
main  point  was  that,  so  long  as  you  require  the  representation  of 
States  and  Governments  as  well  as  of  the  people  of  the  States,  you 
must  have  one  Chamber  to  represent  States  and  Governments  and 
another  Chamber  to  represent  the  people  of  those  States.  Now,  all 
that  I  can  say,  so  far  as  that  is  concerned,  is  that  neither  the 
Federal  Structure  Sub-Committee  when  it  met  last  year,  nor  the 
Committee  this  time,  has  yet  accepted  the  principle  that  the  Lower 
House  should  be  constituted  upon  a  direct  adult  suffrage  represent- 
ing the  people  of  Indian  States  as  well  as  British  Provinces 
together.  Paragraph  25  of  the  Report  of  the  Federal  Structure 
Sub-Committee  says  this:  — 

"  The  general  aim  of  Federal  constitutions  has  been 
to  provide  one  legislative  Chamber  which  represents 
primarily  all  the  federating  units  as  such,  often  on  a  basis 
of  equal  representation  for  each  unit,  and  a  lower  chamber 
which  represents,  primarily,  the  population  of  the  whole 
federal  area:  and  in  applying  this  plan,  constitution- 
makers  have  commonly  provided  that  the  representatives  of 
the  federating  units  in  the  distinctly  federal  chamber  shall 
be  chosen  by  the  Governments  or  Legislatures  of  those  units, 
while  the  representatives  of  the  population  of  the  federal 
area  shall  be  returned  by  some  more  popular  form  of  elec- 
tion :  it  has  commonly  been  provided  further  that  the 
distinctively  federal  chamber  should  be  the  smaller  of  the 
two." 

And  this  is  what  I  want  to  emphasise  to  the  Committee : 

"  But  India's  own  practical  needs  and  conditions  must  be 
the  governing  factors,  and  no  constitution,  however  theoreti- 
cally perfect,  and  however  closely  modelled  upon  precedents 
adopted  elsewhere,  is  likely  to  survive  the  tests  ^  of  experi- 
ence unless  it  conforms  to  the  needs  and  genius  of  the 
country  which  adopts  it,  and  unless  it  is  capable  of  adap- 
tation and  modification  as  the  character  of  these  needs  is 
proved  in  the  working.  To  meet  these  needs  the  federal 
organisation  must  be  conceived  not  as  a  rivalry  of  conflicting 
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elements,  but  as  a  partnership  for  the  devising  and  efficient 
application  by  common  consent  of  policies  required  in  the 
common  interest.  For  such  a  partnership  the  stability  of 
the  Federal  Government  is  of  the  first  importance." 

Sir  Tej  Bahadur  Sapru :  May  I  ask  you  whether  you  agree  witfy 
what  you  have  read? 

Mr.  lyengar:  Yes,  certainly. 

Sir  Tej  Bahadur  Sapru:  Very  well,  then,  there  is  no  difference. 

Mr.  lyengar:  No;  but  this  does  not  conclude  the  question  of 
Second  Chambers.  On  the  other  hand,  I  submit,  My  Lord,  that 
the  question  as  to  what  is  suited  to  our  needs  and  requirements 
$hould  be  answered  without  reference  to  precedents.  The  principal 
reason  why  in  our  country  we  want  a  single  House  of  Legislature 
and  not  two  Houses,  is  that  the  latter  arrangement  involves  a  need- 
less multiplication  of  machinery,  that  it  will*  promote  conflict, 
and,  above  all,  that  it  will  inflict  a  needless  and  great  expense  upon 
the  people  of  the  country.  That  is  the  ground  upon  which 
Mahatma  Gandhi  very  clearly  stated  it  when  he  put  the  position  :  — . 

"  Since  I  am  now  thinking  of  the  poorest  country  in  the 
worid,  the  less  expenses  we  have  to  bear  the  better  it  is  for 
us." 

With  regard  to  that,  I  have  not  heard  a  single  argument  upon 
which  we  can  say  how  this  expense  can  be  saved. 

Dr.  Ambedkar:  But  I  thought  last  time  you  supported  a  bi- 
cameral Legislature. 

Mr.  lyengar:  No,  I  did  not.  I  am  sorry  to  say  it,  but  my 
friend  is  entirely  mistaken.  All  I  can  say,  Sir,  is  that  every  pur- 
pose for  which  a  Second  Chamber  could  be  devised  and  constituted 
can  be  provided  for  by  adopting1  a  single  Chamber  and  by  adopt- 
ing such  expedients  as  are  necessary  to  provide  for  the  purposes 
for  which  a  Second  Chamber  is  proposed  to  be  brought  into 
existence.  On  that  I  submit,  My  Lord,  that  Mahatma  Gandhi 
has  put  the  position  perfectly  fairly.  Therefore  I  feel  we  should 
not  go  wrong  if  we  tried  the  method  of  having  one  Chamber  only. 
Make  it  as  perfect  as  human  ingenuity  can,  by  all  means,  but  be, 
satisfied  with  only  one  Chamber.  Therefore  I  do  not  think  we 
should  treat  the  question  of  adding  a  Second  Chamber  as  res 
judicata,  because  I  find  that  my  friend,  Sir  Akbar  Hydari,  once 
again  definitely  stated  to  this  House  that  he  was  throughout  in 
favour  of  only  a  unicameral  Legislature,  and  that  he  assented  to 
the  provision  of  two  Chambers  merely  because  he  did  not  want 
definitely  to  dissent  on  that. 

Sir  Tej  Bahadur  Sapru:  May  I  know  whether  the  Congress 
would  accept  the  unicameral  Legislature  suggested  by  Sir  Akbar 
Hydari  ? 

Mr.  Jyenfiar:  The  question  whether  any  particular  unicameral 
Legislature  is  a  good  one  or  not  is  dependent  on  the  question  of 
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what  the  composition  of  that  Chamber  may  be.  So  far  as  that  is 
concerned  the  Congress  is  perfectly  clear  as  to  what  kind  of  uni- 
cameral  Legislature  it  wants.  Sir  Akbar  Hydari's  support  of  the 
unicameral  Legislature  was  not  based  on  any  particular  composi- 
tion he  sought  to  give  it. 

>S'i>  Maneckjee  Dadabhoy:  What  was  the  decision  of  the  All- 
Parties  Conference  on  the  matter? 

Mr.  lyengar:  I  am  going  to  answer  that  question.  My  Lord, 
I  submit  that,  having  in  view  the  purposes  for  which  a  Second 
Chamber  is  required,  namely  the  power  of  delaying  hasty  legisla- 
tion and  giving  a  suspensory  veto  on  certain  projects  of  legislation 
involving  particular  issues,  and  so  on,  it  would  be  perfectly  possible 
by  means  of  suitable  provisions  with  regard  to  the  method  of  action 
of  a  single  Chamber  to  achieve  those  purposes  for  which  it  is  sought 
to  bring  a  Second  Chamber  into  existence  at  such  huge  expense  and 
inconvenience  in  such  a  great  continent  as  India. 

Sir  Tej  Bahadur  Sapru:  May  I  interpose  for  one  moment? 
Who  is  to  provide  the  suspensory  veto? 

Mr.  I  yen  t/<ii':  So  fur  as  the  suspensory  veto  on  legislation  is  con- 
cerned, I  am  sure  that  in  respect  of  certain  matters  we  may  provide 
that  a  particular  proportion  of  the  Legislature  may  exercise  a 
suspensory  veto. 

Sir  Tej  Bahadur  Sapru:  Not  the  Crown? 

Mr.  lyengar:  No,  no.  Both  in  the  Nehru  constitution,  I  may 
remind  Sir  Tej  Bahadur  Sapru,  as  well  as  in  the  Congress,  both 
earlier  and  later,  we  have  always  provided  that  such  a  suspensory 
veto  on  legislation  should  be  arranged  for  in  respect  of  certain 
important  communal  or  religious  rights.  I  do  not  think,  therefore, 
that,  from  the  point  of  view  of  suspending  or  delaying  action,  a 
Second  Chamber  is  necessary. 

Sir  Muhammad  Shaft, :  Who  is  to  exercise  the  veto  and  in  what 
circumstances  is  it  to  be  exercised? 

Mr.  lyengar:  The  suspensory  veto  will  be  in  terms  of  the  clauses 
provided  in  the  Fundamental  Rights  under  the  Nehru  Constitu- 
tion. 

Sir  Tej  Bahadur  Sapru:  Is  it  or  is  it  not  a  fact  that  the  right 
of  veto  under  the  Nehru  Constitution  is  given  only  to  the  Crown, 
and  to  no  other  body? 

Mr.  lyengar:  T  am  afraid  my  friend,  Sir  Tej  Bahadur  Sapru,  is 
using  the  words  -in  a  technical  sense.  I  am  speaking  of  the  sus- 
pensory veto  in  the  sense  that  it  is  possible  for  a  particular  propor- 
tion of  the  Legislature  to  say  that  certain  legislation  shall  not  be 
passed  because  they  have  been  given  the  right  to  stop  or  delay  it. 

Sir  Maneckjee  Dadabhoy :  Who  is  to  exercise  that  right ? 

Mr.  Jyenaar:  The  people  who  are  of  that  opinion. 
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Sir  Muhammad  Shaft:  What  do  you  mean  by  "people"? 
Do  you  mean  outsiders  or  Members  of  the  Legislature? 

Mr.  1  yen  gar:  I  certainly  yield  to  my  friend,  Sir  Tej  Bahadur 
Sapru,  so  far  as  the  use  of  legal  language  is  concerned.  I  am  not 
certain  whether  what  I  refer  to  is  correctly  described  as  a  suspensory 
veto  or  not ;  but  I  am  not  concerned  with  that.  I  am  only  con- 
cerned with  making  clear  my  own  idea  on  the  matter;  and  if  I 
cannot  clothe  that  idea  in  exact  legal  language,  such  as  Sir  Tej 
Bahadur  Sapru  wants  to  give  it,  I  must  plead  as  my  excuse  that 
I  am  not  a  practising  lawyer.  I  will  again  plead  with  you  to  deal 
with  the  question  from  an  independent  and  dispassionate  stand- 
point. We  are  not  necessarily  to  be  guided  by  what  has  been  done 
previously. 

The  other  question  that  I  would  like  to  mention  in  regard  to 
the  relations  of  the  two  Chambers  is  one  to  which  the  Marquess  of 
Lothian  referred  yesterday  in  a  question  put  to  Sir  Tej  Bahadur 
Sapru. 

Mr.  Jinnah:  I  want  to  understand  this  point,  Mr.  lyengar. 
You  say  that  the  bicameral  system  will  be  too  expensive  and  will 
be  a  luxury  for  a  poor  country  like  India? 

Mr.  7  yen  gar:  Yes. 

Mr.  Jinnah:  Let  us  assume  that  it  will  be  expensive.  What 
provision  do  you  wish  to  be  embodied  which  will  prevent,  not  only 
any  measure  dealing  with  communal  or  religious  questions,  but 
any  other  legislation  of  a  vital  character  which,  if  it  is  passed  in 
the  midst  of  passion  and  party  clash,  may  become  law  if  there  is 
no  Upper  Chamber?  What  machinery  do  you  provide  to  safe- 
guard against  the  hasty  passing  of  other  legislation  in  such 
cir  cum  stances? 

Mr.  7ye?itgar:  I  will  try  to  answer  that  question  in  this  way. 
So  far  as  hasty  legislation  of  a  vital  character  is  concerned,  I  take 
it  that  that  has  got  to  be  defined  very  clearly  in  the  constitution 
itself. 

Sir  Muhammad  Shaft:  That  is  no  answer  to  the  question. 

Mr.  lyengar:  It  will  provide  that  a  particular  majority  is 
necessary  or  that  a  particular  block  can  be  made  against  hasty  legis- 
lation of  that  kind.  Ordinary  hasty  legislation — I  mean,  in  the 
normal  way — can  always  be  dealt  with  by  the  powers  which  I 
presume  you  propose  to  vest  either  in  the  Governor  General  or  in 
the  Crown,  whichever  it  is,  by  means  of  which  he  can  always  send 
it  back  to  the  Legislature  for  reconsideration.  That  power  can 
always  exist,  and  I  do  not  see  why  it  is  necessary  that  you  should 
interpose  an  intermediate  body  like  the  Upper  Chamber  to  perform 
functions  which  I  presume  you  are  going  to  lodge  in  the  Crown. 

Mr.  Jinnah:  Though  I  am  not  a  very  great  a'dmirer  of  the 
Council  of  State  as  it  is  constituted  at  present,  I  think  you  will 
admit  that  there  have  been  occasions  when  the  Council  of  State 
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has  made  amendments  to  Bills  which  we  passed  in  the  Assembly, 
which,  on  further  consideration,  we  thought  were  very  reasonable. 

Mr.  lyengar:  I  entirely  agree,  but  I  do  not  see  why  that  func- 
tion should  not  be  performed,  in  so  far  as  it  relates  only  to 
technical  considerations — and  I  believe  we  only  accepted  technical 
amendments  for  the  improvement  of  legislation — by  any  Select 
Committee  or  even  by  the  advisers  of  the  Crown  when  they  return 
legislation  as  being  hastily  or  improperly  drafted. 

Sir  Muhammad  Shaft:  The  Crown  can  never  be  substituted  for 
a  Second  House  in  regard  to  a  matter  like  that. 

Mr.  lyengar:  I  agree,  but  I  consider  the  Tipper  House  an  im- 
pediment. That  is  all  the  difference. 

Mr.  Jinnah:  That  depends  on  the  composition  of  the  Upper 
House.  If  you  like,  when  we  come  to  the  composition  of  the  Upper 
House  you  can  make  it  perfect,  and  you  can  make  suggestions  with 
regard  to  its  powers.  I  was  only  trying  to  get  at  your  point. 

Mr.  lyengar:  There  is  this  other  difficulty  to  which  I  was  going 
to  refer,  and  which  I  said  was  raised  by  something  said  by  the 
Marquess  of  Lothian.  So  far  as  providing  that,  the  moment  there 
is  a  conflict  between  the  Lower  House  and  the  Upper  House,  there 
must  be  compulsorily  a  Joint  Session  of  both  Houses  in  regard  to 
the  matter  in  dispute,  is  concerned,  Lord  Lothian  pointed  out  that, 
in  such  cases,  what  happened  elsewhere,  and  what  would  happen 
in  India  also,  was  that  both  Houses  tend  to  become  organised  on 
party  lines,  with  the  result  that  party  trouble  and  conflict  between 
the  two  Houses  is  accentuated.  If  on  every  occasion  we  find  that 
we  are  going  to  make  a  majority  by  a  combination  of  both  Houses 
whenever  there  is  a  conflict,  that,  he  said,  will  lead  to  the  organi- 
sation of  both  Houses  on  a  party  basis  from  the  very  start,  and 
that  will  perpetuate  the  evils  that  are  feared.  My  point  is  that 
that  indicates  that  the  case  for  a  single  Chamber  instead  of  two 
Chambers  is  not  disposed  of  by  the  mere  fact  that  we  are  able  to 
resolve  differences  between  the  two  Houses  in  the  summary  manner 
in  which  they  have  to  "he  resolved  whenever  emergency  legislation 
or  financial  matters  are  in  question. 

Chairman:  Could  you  kindly  help  me  with  regard  to  this, 
because  I  should  like  to  have  your  views.  Do  you  envisage  in  the 
future  proceedings  in  an  Indian  Legislature  that  there  will  be  two 
parties,  or  do  you  envisage  that  there  may  be  a  sort  of  group  sys- 
tem ? 

Mr.  Ivenqar:  I  am  hoping  that  there  will  be  two  parties.  It 
mav  not  immediatelv  come  about,  but  I  hope  it  will  come  about 
wifhin  a  very  few  years. 

Chairman:  And,  in  the  interval,  do  you  think  there  will  be 
groups  P 

Mr.  Jyenqar:  There  may  be  groups.  As  we  are  proceeding  to 
devise  the  composition  of  the  Legislature,  there  will  be,  I  am 
Tifraid,  groiips  for  some  years. 
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Chairman :  Because  the  problems  of  Southern  India  might  be 
different  from  the  problems  of  Northern  India? 

Mr.  lyengar :  Yes,  they  might  be  different.  So  far  as  the 
problems  of  Provinces  are  concerned,  I  am  sure  that,  whether  you 
represent  them  by  means  of  units  or  by  means  of  a  bloc  of  Members 
in  the  Upper  or  Lower  Chamber,  in  a  free  democratic  constitution 
members  of  a  particular  Province  will  trv  to  protect  the  interests 
of  that  Province ;  and  I  certainly  see  the  point,  My  Lord  Chancellor, 
which  you  have  made,  that  if  you  are  going  to  have  a  two-party 
system  the  interests  of  Provinces  may  not  exactly  coincide  with 
the  interests  of  parties,  which  may  be  divided  on  non-provincial 
lines.  I  see  that;  but  so  far  as  I  view  the  position  of  the  Federal 
Chamber  as  it  is  now  proposed  to  be  constructed,  I  do  not  see  that 
ihe  question  of  conflict  of  provincial  and  national  interests  haa 
-emerged  so  far;  and  that  is  why,  when  I  discussed  Head  No.  2,  I 
said  that  we  must  bo  perfectly  clear  as  to  what  we  propose  to  do. 
If  we  have  a  Federal  Constitution  in  which  the  Federal  Authority 
is  going  to  deal  with  national  problems  and  also  to  exercise  a  certain 
lunount  of  control  over  the  Provinces,  which  are  Units  of  that 
Federation,  it  may  be  then  that  the  question  of  whether  the 
Provinces  should  be  represented  in  a  separate  Chamber  or  not  will 
arise.  But,  so  far  as  present  indications  go,  I  am  not  yet  clear  why 
we  want  a  Second  Chamber;  and,  as  I  have  been  repeatedly  trying 
to  make  out,  I  do  not  see  the  force  of  the  argument  that,  merely 
because  there  are  two  Chambers  in  other  places,  therefore  we 
-should  have  two  Chambers  here,  or  that,  merelv  because 
we  find  that  the  States  have  a  creed  to  the  Federation  on  the 
"basis  of  two  Chambers,  we  should  agree  to  it  here.  As  a  matter 
of  fact,  T  fiml  thnt  it  is  not  so;  and  therefore  T  desire  that  on  this 
-question  we  should  consider  what  are  the  purposes  to  be  subserved 
bv  a  Second  Chamber,  and  see  whether  thev  could  not  bo  dealt 
with  "hv  makin^  suitable  provisions  in  regard  to  the  composition 
and  powers  of  the  Lower  House. 

(TV? e  Committee  adjourned  at  1-10  p.m,.  and  resumed  at  2-30  p.m.) 

Mr.  lyengar :  J  do  not  think  that  I  have  very  much  to  add.  I 
wish  to  restate  the  case.  If  it  is  conceded  that,  in  respect  of  voting 
Supply,  it  is  the  Lower  House  that  should  possess  the  power;  if  it 
is  conceded  that,  in  regard  to  Money  Bills,  the  right  of  initiating 
legislation  vests  in  the  Lower  House;  and  if,  in  respect  of  ordinary 
legislation,  it  is  conceded  that  the  moment  that  there  is  a  dispute 
or  a  conflict  the  two  Houses  should  sit  jointly,  deliberate,  and 
settle  the  matter  straight  away — I  do  not  see  how  that  position 
differs  in  any  essentials  from  having  a  single  Chamber.  Two 
Chambers  sitting  together  to  dispose  of  all  these  things  straight 
away,  the  moment  that  there  is  a  conflict,  is  as  good  as  constituting 
both  of  them  as  one  Chamber.  'As  I  pointed  out,  the  necessary 
effect  of  that  is  to  have  partv  machinerv  in  both  Chambers,  so  that 
the  same  vote  would  be  recorded.  I  find  so  far  that  no  particular 
purpose  has  been  stated  that  could  be  served  by  the  Second  Chamber 
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which  the  First  Chamber  would  not  serve.  As  I  say,  this  proposi- 
tion to  have  a  Joint  Session  straight  away  really  amounts  to  the 
proposition  that  both  Houses  should  be  virtually  constituted  into  a 
single  Chamber  for  all  purposes. 

The  last  thing  that  I  want  to  say,  My  Lord,  is  this.  Much  has 
been  said  about  the  fact  that  all  federal  constitutions  possess  Second 
Chambers.  I  do  not  think  it  can  be  said  that  the  experience  of 
Second  Chambers  in  federal  constitutions  has  been  as  successful  or 
as  clear  as  would  justify  us  in  repeating  it  or  as  should  prevent  us 
from  exploring  other  methods  to  secure  what  has  been  appropriately 
described  in  the  Report  as  stability.  There  are  other  ways  of 
finding  it,  and  I  do  not  see  why  we  should  be  hide-bound  by  prece- 
dent. But,  speaking  on  actual  experience,  I  desire  to  quote  the 
authority  of  two  distinguished  German  constitutionalists,  who  have 
summarised  the  position  in  regard  to  the  functions  of  a  Senate  in 
federal  States  in  the  following  terms:  — 

"  The  institution  of  a  Senate  in  the  constitutions  of  federal 
States,  as  just  described,  has  failed  utterly.  No  State  has 
been  successful  in  constructing  a  body  representing  the 
federal  element  in  a  pure  and  therefore  effective  manner. 
The  fault  lies  in  the  fact  that  nowhere  have  the  States 
forming  the  Federation  been  entrusted  with  co-operation  in 
the  work  of  the  Central  Government.  In  all  cases  the  Second 
Chambers  have  been  made  directly  or  indirectly  represen- 
tative of  the  parties  in  the  States,  who  are  already 
enabled  to  send  their  representatives  to  the  Chamber  of 
Jlepresentati  ves . ' ' 

I  do  not  want  to  add  to  what  I  have  already  said,  My  Lord.  I 
have  only  pleaded  that,  while  we  are  open  to  argument,  we  feel 
that  a  Second  Chamber  is  a  luxury,  and  a  very  costly  luxury,  in 
the  case  of  a  poor  country  like  India.  That  is  all  I  have  to  say. 

Suspension  of  Gold  Payments  in  the  United  Kingdom. 

Mr.  Gandhi :  Lord  Chancellor,  with  reference  to  the  very  careful 
statement  made  by  the  Secretary  of  State  yesterday,  and  in  view 
of  the  whole-hearted  support  given  by  Sir  Akbar  Hydari  to  the 
proposals  contained  in  the  statement,  I  feel  it  to  be  my  duty  on 
behalf  of  the  Congress  to  state  its  position. 

Every  thoughtful  Congressman  must  sympathise  with  the  British 
Nation  in  the  crisis  that  Las  overtaken  it;  but  I  would  be  false  to 
my  trust  if  I  did  not  express  my  surprise  and  sorrow  over  the 
manner  of  the  action  taken  in  India.  I  recognise  my  limitations; 
my  acquaintance  with  financial  matters  is  of  a  very  elementary 
type.  I  must,  therefore,  leave  the  merits  to  the  Congress  expert^ 
for  examination.  But  what  pains  me  is  the  fact  that  the  decision 
in  India  was  taken  over  the  heads  of  the  Legislatures,  such  aa 
they  are,  and  that  especially  when,  in  this  place,  we  are  expected 
to  contemplate  an  early  establishment  of  full  responsible  govern- 
ment. This  step  taken  by  tho  Government  of  India  is  a  striking 
and,  in  my  humble  opinion,  unmistakable  proof  of  the  unbending 
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and  unbendable  attitude  of  the  Government  of  India.  Evidently, 
on  matters  of  the  most  vital  importance  to  the  Nation,  we  are  not 
yet  considered  fit  to  be  consulted,  much  less  to  decide  what  is  good 
for  us.  This  is  a  view  I  must  repudiate  with  all  the  strength  I 
can  command ;  and,  in  the  circumstances,  so  far  as  the  Congress  is 
concerned,  I  am  sorry  I  am  unable  to  give  the  support  which  the 
Secretary  of  State  asks  for  the  measures  taken  in  India. 


Head  3  (resumed). 

Mr.  Gavin  Jones :  Lord  Chancellor,  This  question  of  the  powers 
of  the  Federal  Legislature  is  intimately  bound  up  with  represen- 
tation and  the  method  of  selection.  If  you  will  permit  me,  I  will 
refer  to  and  clarify  a  statement  I  made  in  my  last  speech  in  regard 
to  indirect  election.  Lord  Peel  remarked  that  the  question  of 
indirect  election  had  gone  by  default.  I  do  not  think  so.  We  very 
carefully  considered  the  matter,  and  we  did  not  agree  to  direct 
election  for  the  Lower  Chamber  entirely  in  deference  to  public 
opinion.  We  are  very  conscious  of  the  strong  arguments  in  favour 
of,  and  opposed  to,  indirect  election,  and  we  are  very  much  im- 
pressed by  the  Government  of  India's  Despatch,  Sections  133  and 
137,  in  which  they  very  clearly  point  out  the  arguments  in  favour 
of  and  against  indirect  election. 

I  am  not  at  all  sure  that  if  indirect  election  to  the  Federal 
Lower  House  is  adopted,  the  State  Legislatures  will  not  be  seriously 
affected ;  and  also  I  am  not  altogether  in  favour  of  proportional 
representation.  We  entirely  agree  with  what  is  said  in  the  Govern- 
ment of  India's  Despatch,  namely,  that  this  a  matter  which  should 
be  carefully  considered,  and  in  regard  to  which  the  judgment  of 
Indian  opinion  should  have  great  weight. 

We  did  not  intend,  however,  entirely  to  abandon  indirect 
•election  in  a  limited  form ;  and  I  entirely  agree  with  what 
Sir  Provash  Chunder  Mitter  has  said  in  regard  to  the  represen- 
tation of  the  agricultural  classes.  I  do  not  quite  see  how  those 
agricultural  classes  are  going  to  be  adequately  represented  unless 
rural  constituencies  elect  their  members  by  indirect  election.  I 
think  the  question  of  the  Mukhi  system,  p^ut  forward  by  the 
Marquess  of  Zetland,  should  be  carefully  considered;  and  I  am  in 
agreement  with  Sir  Tej  Bahadur  Sapru  in  thinking  that  it  is  a 
great  pity  that  the  franchise  was  not  taken  up  directly  after  the 
last  Eound  Table  Conference.  I  agree  with  Sir  Provash  Chunder 
Mitter  that  we  should  not  give  our  final  decision  on  these  matters 
without  examining  the  facts,  and  I  think  it  is  quite  probable  it 
will  turn  out  that  a  mixed  system  of  election  will  be  the  most 
suitable — indirect  from  the  rural  areas  and  direct  from  the  urban 
and  the  special  constituencies. 

As  regards  the  powers  of  the  Federal  Legislature,  with  all  due 
respect  to  Dr.  Ambedkar,  it  seems  to  me  that  all  his  arguments 
and  analogies  are  based  on,  and  refer  to  a  unitary  system  of  govern- 
ment. We  nil  know  what  Dr.  Ambedkar  wants,  and  that  is  a 
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unitary  system  of  government  in  which  the  popular  House  should 
prevail. 

Dr.  Ambedkar :  I  do  not  say  that  at  all ;  that  is  a  wrong  inter- 
pretation of  my  view. 

Mr.  Gavin  Jones:  At  any  rate,  Dr.  Ambedkar,  I  think  your 
arguments  were  not  relevant  to  a  Federal  Government,  and  it  is  a 
Federal  Government  that  we  are  endeavouring  to  create  here;  and 
it  is  the  only  kind  of  Government  that  we  can  create. 

I  must  say  I  was  very  surprised  to  hear  Mr.  lyengar's  speech 
in  regard  to  a  unicameral  Legislature.  That  matter  was  thrashed, 
out  at  our  last  Conference,  and  we  finally  decided  on  the  bicameral 
system.  I  do  not  know  whether  Mr.  lyengar  would  favour  the 
same  kind  of  unicameral  government  as  would  be  favoured  by 
Sir  Akbar  Hydari.  Sir  Akbar  Hydari  has  given  way  to  public 
opinion  in  British  India  in  agreeing  to  a  bicameral  Legislature,  and 
I  think  that  everyone  here  would  be  very  well  advised  to  agree  to 
that. 

As  regards  the  powers,  it  is  very  important  to  bear  in  mind 
what  are  going  to  be  the  functions  of  our  Federal  Government. 
These  have  been  eloquently  described  by  Sir  Akbar  Hydari.  They 
are  mainly  the  providing  of  funds  for  defence  and  for  external 
affairs,  the  control  of  communications  between  the  various  States, 
and  the  protection  of  trade,  both  external  trade  and  trade 
between  the  States.  Now,  these  matters  are  far  better  entrusted 
to  jexperienced  statesmen  who  are  sent  to  that  Legislature  by  the 
legislatures  or  the  governments  of  the  different  States.  The  directly 
elected  representatives  will  be  representatives  of  the  people  in  the 
Lower  Chamber,  and  the  people  are  really  far  more  interested  in  the 
legislation  in  the  States ;  for  there  we  will  deal  with  those  subjects 
in  which  the  people  are  directly  interested — namely,  land  revenue, 
law  and  order,  and  what  are  called  the  "  nation -building  "  depart- 
ments. The  larger  questions  embracing  the  whole  continent  must 
be  dealt  with  by  the  representatives  of  the  various  units  federated, 
and  for  that  reason  we  are  very  insistent  that  the  two  Houses 
should  be  at  least  equally  represented. 

I  therefore  suggest  that  the  most  suitable  form  of  government  is 
one  to  be  modelled  on  the  Australian  precedent,  with  modifications ; 
and  these  are  the  modifications  that  I  suggest — that  all  Bills  should 
be  introduced  in  both  Houses ;  and,  athough  Finance  Bills  can  only 
be  introduced  in  the  Lower  House,  that  the  Upper  House  should 
have  the  power  to  amend  them.  Sir  Tej  Bahadur  Sapru's  proposal 
is  that  they  should  refer  them  back  to  the  Lower  House.  In 
practice,  there  is  very  little  difference,  and  I  think  that,  if  the 
"Upper  House  is  allowed  to  amend  them,  it  will  be  simpler.  Then 
the  other  modifications  will  be  in  reference  to  a  possible  deadlock. 
In  the  Australian  Constitution,  the  Governor-General  has  the  power 
to  dissolve  both  Houses  simultaneously.  I  suergest  that  it  is  neces- 
sarv  in  our  case  to  dissolve  onlv  the  Lower  House,  for  this  reason, 
that  in  the  Australian  Constitution  both  Houses  are  directly  elected.  _ 
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As  regards  the  Joint  Session,  I  very  strongly  siijsp6rt  tie  Sttg^W- 
rtion  made  by  Mr.  Zafrullah  Khan,  and  very  ably  argued  by  him, 
that  the  decision  should  be  made  by  a  majority  of  two-thirds  of 
the  Members,  if  both  Houses  are  equally  represented,  and  of  three- 
fifths  if  all  the  Members  are  in  the  Joint  Session.  I  entirely  agree 
with  Lord  Lothian  about  delays  being  necessary,  and  I  think  that 
the  clause  dealing  with  the  deadlock  should  read  very  much  as  in 
the  Australian  Constitution,  with  those  modifications,  so  that  it 
would  read  approximately  as  follows  :  — 

"  If  the  Lower  House  passes  any  proposed  law  and  the 
Upper  House  rejects  it,  and  if  after  an  interval  of  three 
months  the  Lower  House  in  the  same  session  or  the  next 
session  again  passes  the  same  law  the  Governor-General  may 
dissolve  the  Lower  House.  If  after  such  dissolution  the 
Lower  House  again  passes  the  proposed  law,  and  the  Upper 
House  rejects  it,  the  Governor-General  may  convene  a  joint 
sitting  of  the  members  of  the  Upper  and  the  Lower  House. 
The  members  present  at  the  joint  sitting  may  deliberate  and 
shall  vote  together  upon  the  proposed  law  as  last  proposed  or 
amended  by  the  Lower  House,  and  if  the  proposed  law  is 
affirmed  by  the  three-fifths  majority  of  the  total  number  of 
the  Upper  and  Lower  House,  it  shall  be  taken  to  have  been 
passed  Ivy  both  Houses  of  Parliament  and  shall  be  presented 
to  the  Governor-General  for  the  King's  assent. " 

As  regards  the  voting  of  Supply,  I  am  in  favour  of  clause  (iv) 
»'(&)  in  your  questionnaire ;  and  I  support  Sir  Akbar  Hydari  in  this — 
that  the  function  of  voting  Supply  shall  be  shared  by  both  Houses 
sitting  in  Joint  Session. 

If  these  proposals  are  adopted,  Sir,  then,  and  only  then,  I 
think  both  Houses  will  have  equal  powers.  There  are  one  or  two 
;other  provisions  which  I  think  should  be  entered  in  the  Act,  which 
would  help  the  smooth  working  of  Finance  Bills  and  improve  the 
stability  of  finance:  — 

(1)  The  Executive  alone  should  have  the  power  to  introduce 
Money  Bills. 

(2)  That   all   Bills   of   expenditure   should  be   introduced 
with  a  statement  showing  expenditure  and  proposed  sources 
of  revenue. 

(3)  That  both  expenditure  and  taxation,  as  budgeted  in  the 
previous  year,  shall  stand  unless  amended  by  the  Legislature. 

That  is  all  I  have  to  say,  Sir. 

Dr.  Ambedkar :  Is  it  your  view,  Mr.  Gavin  Jones,  that  the 
Constitutions  of  South  Africa  and  Australia  have  defined  the  rela- 
tions between  the  two  Houses  in  the  manner  in  which  they  have  have 
done  because  of  the  fact  that  they  knew  that  they  were  drafting 
ia  Constitution  for  a  federal  form  of  government  ? 

Mr.  Gavin  Jones :  Yes,  certainly. 
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Dr.  Ambedkar:  Then  why  is  it  that  the  Canadian  Constitution* 
did  not  lay  down  any  rules  regarding  the  relations  of  the  two 
Houses  ¥ 

Sir  Muhammad  Shaft:  Because  the  general  rule  is  that  the 
relations  shall  be  the  same  as  those  of  the  House  of  Lords  and  the 
House  of  Commons. 

Dr.  Ambedkar:  But  the  House  of  Lords  and  the  House  of 
Commons  make  a  unitary  government,  not  a  federal  government. 
I  said  this  has  nothing  to  do  with  unitary  or  federal  form  of 
government ;  and,  if  you  will  permit  me  to  proceed,  I  will  say  that 
the  various  Dominions  made  the  relations  of  the  two  Chambers 
in  their  constitutions  what  they  were  as  they  found  them  existing 
between  the  House  of  Lords  and  the  House  of  Commons  at  the 
time  when  they  made  their  constitutions.  They  were  not  drafting 
them  either  for  federal  or  for  unitary.  The  Canadian  Constitution 
said —  j 

Chairman:  You  must  give  Mr.  Gavin  Jones  a  chance  to  speak,. 
Dr.  Ambedkar. 

Mr.  Gavin  Jones :  All  that  I  would  say  is  that  the  Australian 
Constitution  is  a  federal  constitution. 

Dr.  Ambedkar:  Certainly. 

Mr.  Gavin  Jones:  I  will  also  say  that  Australia  is  one  of  the 
most  democratic  countries  in  the  world. 

Dr.  Ambedkar :  I  quite  agree. 

Mr.  Gavin  Jones :  If  they  found  it  necessary  to  have  all  these 
safeguards,  I  think  that  it  is  very  advisable  that  we  should  have 
them  in  India. 

Dr.  Ambedkar:  That  is  another  matter.  The  point  is  whether 
Australia  made  the  provision  it  did  in  this  connection  because  it 
wanted  a  federal  constitution.  I  say  that  they  simply  took  their 
relations  as  they  found  them  in  England  at  the  time  that  they 
drafted  their  constitution. 

Suspension  of  Gold  Payments  in  the  United  Kingdom. 

Sir  Maneckjee  Dadabhoy :  I  want,  with  Your  Lordship's  per- 
mission, to  refer  to  the  matter  which  was  alluded  to  by  Mahatma 
Gandhi  before  I  arrived  here  this  afternoon.  I  am  sorry  that  I 
was  not  here  and  I  ask  for  your  forgiveness. 

Chairman:  You  have  that  at  once. 

Sir  Maneckjee  Dadabhoi/ :  I  had  .an  appointment,  and  I  was 
unfortunately  detained.  From  what  I  have  heard  of  the  remarks 
I  cannot  permit  them  to  pass  unnoticed.  Having  held  the  office 
of  Governor  of  the  Imperial  Bank  of  India  for  the  last  ten  years, 
since  its  inception,  I  cannot  allow  the  remarks  made  bv  Mahatma 
Gandhi,  to  pass  unnoticed.  I  therefore  request  Your  Lordship's 
kind  permission  to  say  a  few  words. 

I  understand  that  the  Mahatma  has  expressed  his  personal  dis- 
approval, and  the  disapproval  of  the  Congress,  at  the  action  taken 
bv  the  Government  of  Inclia,  over  the  head  of  the  Indian 
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lature,  in  connection  with  the  suspension  of  the  Gold  Standard,  or 
the  selling  of  gold  in  India.  When  I  read  the  intimation  of  this 
matter  in  the  London  - "  Times  "  yesterday  morning,  I  became 
exceedingly  nervous  over  the  situation,  I  having  some  intimate 
knowledge  of  the  financial  position  in  India  and  the  present  gold 
reserves  of  that  country.  I  was  so  anxious  that  immediately  we 
broke  up  yesterday  afternoon  I  went  to  the  House  of  Commons,  and 
I  also  visited  the  House  of  Lords,  where  Your  Lordship  saw  me 
last  night.  I  was  in  the  House  of  Lords  until  twelve  o'clock  at 
night  to  watch  the  events  that  were  going  on. 

I  must  say  definitely  that  the  action  adopted  by  Lord  Willingdon 
and  the  Finance  Member  of  India  was  the  only  action  that  could 
possibly  have  been  taken  in  the  interests  of  India.  That  step  was 
essentially  necessary.  Not  knowing  the  full  circumstances  of  the 
history,  or  the  circumstances  under  which  the  suspension  of  the 
Gold  Standard  was  effected  in  this  country,  it  was  an  obligatory 
duty  on  the  part  of  the  Viceroy  and  the  Finance  Member  to  have 
taken  immediately  similar  action  in  that  country.  The  interests 
of  India  in  financial  matters  are  intimately  interwoven  with  those 
of  Great  Britain.  Whatever  happened  in  this  country  would  most 
certainly  affect  the  situation  in  India. 

Moreover,  what  was  the  action  taken  by  the  Government  of  India, 
as  fur  as  I  have  been  able  to  see  from  this  morning's  cables?  I  am 
happy  to  say  that  we  have  at  this  juncture  a  Finance  Member  in 
India  of  exceptional  ability,  who  is  in  a  position  to  grasp  the  situa- 
tion so  well.  The  statement  which  Sir  George  Schuster  mn.de  !tt 
the  Legislative  Council  was  to  the  effect  that,  owing  to  the  action 
taken  in  England,  the  Government  of  India  had  come  to  the  con- 
clusion that  it  was  in  the  interests  of  India  to  suspend,  by 
Ordinance,  the  operation  of  the  Act  which  was  passed  in  1927.  The 
Royal  Commission  on  Indian  Currency  and  Finance,  of  which 
I  had  the  honour  to  be  a  member,  recommended  the  introduction  of 
a  Gold  Standard  Bill;  and  in  1927  that  Bill  was  passed.  I  may 
say  that  it  was  just  two  years  after  the  Gold  Standard  was  re- 
intwduced  into  this  country.  The  Gold  Standard  was,  during  the 
War,  suspended  in  this  country,  as  everybody  IN  aware,  and  it  was, 
not  until  1925  that  it  was  reintroduced.  The  Hilton  Young 
Commission  rame  to  the  conclusion  that,  in  India,  in  order  to  save 
and  strengthen  its  financial  situation,  and  to  put  it  on  a  parity  with 
other  international  countries,  it  would  be  the  best  step  to  take 
to  put  India  upon  the  Gold  Standard.  In  pursuance  of  that  deci- 
sion India  was  put  on  the  Gold  Standard.  Personally  I  have  been 
sharing  the  opinion  with  many  financial  experts,  both  in  England 
and  in  India,  that  the  Gold  Standard  has  not  worked  satisfac- 
torily in  England  on  account  of  various  cause.  The  result, 
which  culminated  in  the  passing  of  the  Bill  yesterday,  I  fore- 
saw some  six  months  ago.  It  was  inevitable.  Even  some  of 
the  Members  of  both  Houses  had  seen  that  it  was  inevitable;  and 
it  would  be  hardly  fair  to  quarrel  with  the  Government  of  India 
in  the  action  which  they  have  taken  at  present. 
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Sir  George  Schuster  made  it  absolutely  and  definitely  clear  that 
this  was  only  a  temporary  measure.  He  also  stated,  as  far  as  I  am* 
able  to  see  from  the  report,  that  he  was  'not  in  a  position  to  lajj 
before  the  Assembly  the  full  circumstanced  of  the  case.  I  think 
that  he  acted  with  great  caution  and  prudence  in  not  doing  so 
without  fully  realising  the  circumstances  under  which  this  action 
was  taken.  I  have  not  the  slightest  doubt  that  Sir  George  Schuster, 
under  the  guidance  of  Lord  Willingdon,,  will  before  long  take  the 
entire  Assembly  into  his  confidence,  and  will  lay  the  full  position 
before  the  Assembly. 

This  step,  to  my  mind,  was  an  inevitable  one,  considering  our 
position  and  considering  our  gold  reserves  there.  Although  I  am* 
glad  to  say  that  our  gold  reserves  in  India  are  better  to-day  than- 
they  were  last  year,  they  are  certainly  not  in  a  very  favourable 
position.  They  are  certainly  far  below  what  they  were  when  the 
Royal  Commission  on  Indian  Currency  and  Finance  recommended 
the  introduction  of  the  Gold  Standard.  I  shall  refer  to  this  matter 
at  considerable  length  when  I  come  to  discuss  the  question  of  finan- 
cial Safeguards.  At  present  I  shall  content  myself  with  saying 
that,  with  great  respect,  I  differ  from  my  friend,  Mahatma  Gandhi ; 
and,  with  all  respect  to  him,  I  say  that,  in  my  opinion,  he  could 
not  possibly  find  fault  with  the  action  taken  by  the  Government  of 
India  at  this  juncture. 

Head  3  (resumdd). 

Mr.  Jayakar :  Lord  Chancellor,  I  do  not  wish  to  be  long, 
because,  after  hearing  the  elaborate  speeches  of  Sir  Muhammad 
Shafi  and  Sir  Tej  Bahadur  Sapru,  there  is  very  little  indeed  which 
I  can  usefully  add  to  the  discussion  on  this  topic.  I  wish  to  confine 
myself  to  two  small  questions  only:  (1),  as  regards  the  necessity 
of  having-  an  Upper  Chamber;  and  (2),  as  regards  the  necessity 
of  having  a  two-thirds  or  three-fifths  majority,  or  even  an  absolute 
majority,  of  tho  two  Houses  in  passing  Bills  in  a  Joint  Session. 
These  are  the  two  points  on  which  I  want  to  speak  just  for  a  few 
minutes. 

As  regards  the  necessity  of  an  Upper  House,  I  was  somewhat 
surprised  to  hear  the  remarks  of  my  friend,  Mr.  Rangaswami 
lyengar,  consequent  as  they  were  upon  the  remarks  made  by 
Mahatma  Gandhi.  This  is  eminently  a  case,  Sir,  where  one  can 
say  that  extremes  have  met — the  extremes  being  the  view  taken 
by  our  esteemed  friend,  Sir  Akbar  Hydari,  who  also  requires  one 
Chamber,  and  the  other  view  taken  by  the  most  extreme  school  of 
politics,  if  I  may  say  so  without  offence,  namely,  that  represented 
Dy  my  friend,  Mr.  Bangaswami  lyengar.  Although  they  may 
appear  to  be  alike,  when  you  go  deep  down  to  vthe  bottom  you 
find  that  their  views  are  absolutely  apart.  The  reasons  upon  which 
Sir  Akbar  Hydari  based  his  predilections  for  one  Chamber  were 
these.  He  says  he  wants  one  Chamber,  and  not  two  Chambers, 
because  he  wants  a  House  as  small  as  possible  which  will  represent 
the  Governments  of  the  Provinces. 
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Sir  Tej  Bahadur  Sapru:  And  the  States  P 

Mr.  Jayakar:  Yes;  I  think  I  am  quoting  fairly  the  gist  of  Ilia 
comments.  He  said  the  House  he  envisages  is  a  small  Upper 
House  representing  the  Governments. 

Sir  Muhammad  Shaft:  Only  one  House  P 

Mr.  Jayakar:  One  small  House  representing  the  Governments 
of  the  Provinces. 

Sir  Tej  Bahadur  Sapru:  And  the  States? 

Mr.  Jayakar:  Yes.  And,  as  far  as  Mahatma  Gandhi's  view  is 
concerned,  on  which  Mr.  Rangasjvaini  lyengar's  remarks  were 
based — I  am  again  quoting,  and  1  think  I  am  right  in  this  quotation 
— he  said :  "  1  have  no  fear  of  popular  legislation.  I  am  prepared 
to  trust  it.  I  do  not  think  it  will  run  away  with  the  bit  in  its 
teeth.  '  No  control,  therefore,  of  a  popular  House  is  necessary." 
These  are  the  two  grounds  on  which  these  two  views,  which  would 
appear  to  have  a  seeming  affinity,  have  been  put  before  the  Com- 
mittee. If  I  may  say  so,  both  these  views  neglect  an  important 
principle  which  is  consequent  upon  federation.  Federation,  if  it 
is  to  be  at  all  real,  must  secure  two  ends.  It  must  give  repre- 
sentation to  the  citizens  of  India  in  their  individual  capacity  and 
also  in  their  corporate  capacity.  I  think  that  is  an  axiomatic  truth 
when  you  come  to  look  into  the  requirements  of  federation.  Indivi- 
dual representation  means  what  one  may  paraphrase  as  direct 
election. 

Sir  Tej  Bahadur  Sapru:  Popular  election. 

Mr.  Jayakar:  Or  popular  election.  Representation  in  their 
corporate  capacity  will  be  through  the  Councils  of  the  Provinces 
or  through  the  Indian  States'  Governments.  Unless  both  these 
points  are  secured,  the  idea  of  federation  will  be  incomplete.  Now 
I  want  the  Committee  to  consider  this  question :  Is  it  possible  to 
combine  in  one  Legislature  both  these  kinds  of  representation — 
popular  representation,  where  every  citizen  of  India  would  have  a 
right  to  select  his  own  representative  for  the  Legislature;  and  the 
Governments  of  the  Provinces  and  of  the  Indian  States,  selecting 
their  own  representatives  as  representatives  of  the  Governments  in 
their  corporate  capacity?  It  would  be  a  very  interesting  political 
experiment,  Sir,  if  a  House  could  be  devised  where  representatives 
selected  on  these  two  different  principles  could  sit  and  deliberate. 
Speaking  for  myself,  I  should  have  no  objection  to  a  unicameral 
Legislature — if  this  almost  impossible  experiment  could  possibly  be 
made — in  which  both  these  kinds  of  representatives  could  sit. 

Coming  to  the  second  point,  I  entirely  favour  the  view  which 
Sir  Sayed  Sultan  Ahmed  maintained,  and  which  was  also  put 
forward  by  Sir  Tej  Bahadur  Sapru,  that  in  a  Joint  Session  a  bare 
majority  should  be  sufficient.  My  reasons  for  saying  so  are  these. 
I  yield  to  none,  Sir,  in  my  desire  that  the  future  constitution  of 
India  should  be  made  as  stable  as  possible.  I  have  been  a  Member 
of  the  Central  Legislature,  and  of  a  Provincial  Legislature  too,  for 
a  few  years,  and  I  appreciate  quite  well — as  well  as  anybody  else — 
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desirability  of  having,  in  our  future  Legislature,  elements  of 
8tability,  or,  to  quote  the  expression  used  by  Sir  Muhammad  Shafi, 
which  will  stabilise  the  future  constitution  of  India.  But  I  ani 
also  careful  to  see  that  they  must  not  sterilize  the  constitution  of 
Jndia.  I  submit,  Sir,  for  the  consideration  of  my  colleagues,  that, 
there  are  enough  safeguards  in  a  Dominion  Constitution  which  will 
secure  this  element  of  stability;  and,  if  we  are  convinced  that  these 
safeguards  are  sufficient  for  the  purpose  of  ensuring  stability,  there 
is  no  necessity  at  all  to  require  either  the  two-thirds  or  the  three- 
fifths  or  even  an  absolute  majority,  to  use  a  technical  expression, 
meaning  thereby  the  majority  of  the  Members  of  both  Houses  put 
together.  None  of  these  things  is  necessary  because  enough 
stability  will  have  been  secured  if  we  adopt  a  Dominion  Constitution 
similar  to  one  to  which  reference  has  been  made  more  than  once, 
namely,  the  Australian  Constitution. 

The  reasons  why  1  say  so  are  these.  The  first  safeguard  which 
we  secure  is  the  establishment  of  the  Upper  House.  That,  I  submit, 
Sir,  If  we  come  to  have  a  bicameral  Legislature,  is  enough  safeguard 
to  begin  with.  Then  the  next  safeguard  will  be  that  whatever  Bill 
passes  both  Houses  will  be  presented,  if  we  adopt  a  Dominion 
Constitution,  to  the  Governor-General.  Most  of  the  Constitutions 
of  the  Dominions  provide  that,  at  that  stage,  when  such  a  Bill 
emerging  from  the  Joint  Session  is  presented  to  the  Governor- 
General  for  Royal  Assent,  the  Governor-General  has  the  right  to  do 
one  of  three  things.  He  either  (1)  declares  his  Assent  to  the  Royal 
Name's  being  affixed  to  it;  or  (2)  he  withholds  such  Assent;  or 
(3)  he  reserves  the  Bill  which  has  passed  into  law  for  the  Royal 
Pleasure.  That  is  another  safeguard  which  we  shall  have  to  adopt 
if  we  make  our  constitution  approximate  to  the  constitutions  of 
other  Dominions.  There  is  a  further  power  which  has  been  laid 
down  quite  clearly  in  the  Canadian  and  Australian  Constitutions: 
viz.,  the  Governor-General  may  return  the  Bill,  which  lias  emerged 
from  the  Joint  Session,  to  the  House  which  originally  passed  it, 
and  may  transmit  for  the  consideration  of  that  House  any  amend- 
ments which  he  desires  to  be  adopted.  This  is  a  further  safeguard. 
The  fifth  and  last  safeguard  is  that,  emerging  through  all  these 
processes,  if  the  Bill  goes  further,  it  is  then  presented  to  the  King 
in  order  that  His  Royal  Assent  may  be  given,  T  submit,  Sir,  that 
these  five  safeguards  are  quite  sufficient  for  the  purpose  of  ensuring 
•stability. 

Last  year,  Sir  Tej  Bahadur  Sapru  tentatively  adumbrated  his 
proposal  of  a  two-thirds  majority.  I  say  it  was  only  tentatively 
adumbrated;  it  was  not  adopted.  Many  people  can  vouch  for  my 
accuracy  when  I  say  that  public  opinion  in  British  India  did  not 
receive  that  proposal  with  any  favour,  although  that  proposal,  as 
then  adumbrated,  was  only  with  reference  to  two  main  matters, 
namely,  changes  in  the  constitution  and  throwing  out  the  Ministry. 
Even  when  the  proposal  was  confined  to  these  two  exceptional  cas^s, 
opinion  in  British  India  was  not  favourably  disposed  towards  the 
adoption  of  a  two-thirds  majority.  If  we  now  lay  down  that  every 
Bill,  however  unimportant,  which  does  not  secure  the  approval  of 
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both  Houses  sitting  separately  must  secure  a  two-thirds  or  a  three- 
fifths  majority  in  a  Joint  Session,  I  have  no  doubt  that  British 
Indian  public  opinion  will  not  accept  such  a  proposal. 

I  have  another  objection  to  this  kind  of  majority  and  even  to 
the  absolute  majority  which  some  constitutions  provide.  Such 
majorities  have  this  disadvantage,  that  they  put  a  premium  on 
absence  from  the  sitting.  Knowing,  as  I  do,  the  working  of  the 
Legislature  in  India,  I  realise  that  it  is  necessary  for  us  to  provide 
some  incentive  in  our  constitution  so  that,  in  the  first  place,  every 
Member  will  make  up  his  mind  about  the  merits  of  the  measures 
coming  before  the  Legislature;  and,  in  the  second  place,  every  such 
Member  will  make  a  point  of  being  present  to  record  his  view  either 
for  or  against  it.  In  view  of  the  state  to  which  public  opinion  has 
degenerated  in  British  India,  and  in  view  of  the  lethargy  which 
usually  surrounds  controversial  questions  in  India,  I  think  it  is 
necessary  to  make  our  constitution  so  that  two  objects  will  be 
secured:  (1)  that  public  opinion  will  be  quickened,  and  (2)  that 
every  Member  of  the  Legislature  will  make  it  his  duty  to  form  his 
opinion  and  definitely  to  express  it  publicly,  and  not  to  sit  on  t he- 
fence.  I  think  it  necessary  to  provide*  for  such  a  quickening  to* 
take  place ;  and  if  you  have  u  provision,  whereby  whether  Members 
are  present  or  not  to  express  their  views  and  give  their  votes  for  or 
against  a  measure  makes  no  difference  which  is  what  an  absolute 
majority  generally  leads  to — I  think  that,  having  regard  to  the 
peculiar  necessities  of  India  it  would  be  a  retrograde  measure.  I 
would  therefore  submit,  that  a  simple  majority  should  suffice. 

Coming  to  precedents,  Sir,  1  find,  speaking  generally,  that  the 
later  constitutions,  the  more  modern  ones,  have  accepted  the  prin- 
ciple of  a  bare  majority  in  a  Joint  Session.  The  earlier  constitu- 
tions had  either  an  absolute  majority  or  a  two-thirds  majority,  but 
I  think — and  I  am  fairly  accurate  in  saying  so — that  later  constitu- 
tions, like  that  of  South  Africa  in  1909,  have  deliberately  departed 
from  the  principle  of  an  absolute  majority  and  have  accepted  a 
bare  majority  because  they  found,  having  regard  to  the  conditions 
prevailing,  that  such  a  step  was  necessary,  tf  that  was  so  in  other 
Dominions,  it  is  all  the  more  necessary  in  present-day  India;  and  I 
submit,  therefore,  that  for  all  these  reasons  it  is  not  necessary  to 
have  u  two-thirds  or  a  th rep-fifths  majority  or  even  an  absolute 
majority  for  the  passing  of  a  Bill  in  ;i  Joint  Session. 

Mr.  Sastri :  I  wish  to  say  that,  having  heard  all  the  speeches 
which  have  been  made,  I  see  no  reason  to  change  my  view  that  a 
bicameral  Legislature  would,  on  the  whole,  be  preferable  to  a 
unicameral  Legislature.  That  is  my  first  point.  My  second  point 
concerns  an  observation  which  fell  from  ITifl  Tlighness  The  Maharaja 
of  Bikaner.  He  seemed  to  make  a  condition  that,  in  Federal  India, 
there  should  be  no  such  thing  as  "  direct  "  taxation,  I  do  not 
oppose  that,  but  I  am  not  prepared  to  say  that  I  agree  to  it  either. 
I  have  not  given  full  thought  to  that  question,  and  I  think  it  ift 
premature  to  expect  us  on  this  side  to  say  at  once  that  we  accept 
that  condition.  It  may  be  a  sound  proposition  on  the  whole;  but,. 
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for  the  moment,  I  am  not  clear  in  my  mind  that  it  would  be  wise 
to  adopt  it.     I  therefore  reserve  my  right  to  discuss  it  later. 

H.H .  The  Maharaja  of  Bikaner :  I  did  not  ask  for  any  condition. 
The  question  will  be  discussed  when  we  take  up  Federal  finance. 


HEAD  1. 

Strength  and  Composition  of  the  Federal  Legislature. 

The  following  points  for  discussion  in  connection  with  this  Head 
were  drafted  by  the  Chairman :  — 

(i)  What    is    to    be    the    total    strength   of    the  Lower 
Chamber  1 

(ii)  What  is  to  be  the  total  strength  of  the  Upper 
Chamber  t 

(iii)  On  the  assumption  that  all  the  Indian  States  accede 
to  the  Federation  at  the  start,  on  what  basis  is  the  apportion- 
ment of  the  total  number  of  seats  between  the  States  and 
British  India  to  be  made — 

(a)  in  the  Lower  Chamber, 

(b)  in  the  Upper  Chamber? 

(iv)  On  the  assumption  that,  at  the  outset,  some  States 
decline  to  enter  the  Federation — 

(a)  on  what  principles   is   the   voting   strength   of   the 
States  in  each  Chamber  to  be  determined  from  time  to 
time,  until  such  time  as  all  the  States  become  Units  of  the 
Federation  f 

(b)  To    what   minimum   extent   must    be  adherence    of 
Indian  States  be  secured  in  order  to  justify  the  initiation 
of  a  Federal  Constitution? 

(v)  What  is  to  be  the  apportionmejit  of  the  British  Indian 
seats  between  the  Provinces  inter  se,  and  on  what  principles 
is  it  to  be  based — 

(a)  in  the  Lower  Chamber, 

(b)  in  the  Upper  Chamber  f 

H.H.  The  Maharaja  of  Bikaner:  My  Lord  Chancellor,  I  trust 
that  I  shall  first  be  permitted  to  express  sincere  gratitude,  not 
only  on  behalf  of  myself,  but,  I  am  sure  I  can  add,  on  behalf  of 
the  Indian  States  Delegation,  and  indeed  of  the  States  of  India,  to 
so  many  of  our  distinguished  British  Indian  colleagues — several 
of  whom  I  have  the  pleasure  and  privilege  of  hailing  as  my  personal 
friends — for  the  ready  willingness  they  have  expressed  to  "respect  in 
every  reasonable  manner  the  sovereignty  and  Treaties  of  the  States, 
and  for  the  just  recognition  of  the  strength  and  validity  of  the 
claims  and  special  position  of  the  Indian  States,  as  well  as  of  our 
various  difficulties.  We  are  particularly  indebted  to  Sir  Tej 
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Bahadur  Sapru,  Sir  Muhammad  Shafi,  Sardar  Ujjal  Singh, 
Sir  Maneckjee  Dadabhoy,  Sir  Sultan  Ahmed,  Mr.  Gavin  Jones, 
Mahatma  Gandhi,  Sir  Provash  Chunder  Mitter,  Diwan  Bahadur 
Bamaswami  Mudaliyar  and  Pandit  Malavya.  I  have  kept  tiU  the 
end,  as  deserving  of  special  mention,  the  name  of  the  talented 
and  charming  representative  of  the  fair  and  better  sex  whom  we  are 
all  so  pleased  to  see  amongst  us,  Mrs.  Subbarayan.  It  is  very 

gratifying  that  such  support  and  sympathy  should  have  been 
rthcoming  at  this  meeting  from  such  a  representative  body  of 
British  Indian  leaders  of  different  creeds  and  communities  and 
political  schools  of  thought.  What  they  have  stressed  as  regards 
the  Indian  States  has  made  our  task  all  the  easier  and  rendered 
unnecessary  certain  observations  which  we  would  otherwise  have 
tad  to  make. 

I  should  like,  Sir,  before  proceeding  to  state  the  views  of  the 
Indian  States  Delegation  generally  on  the  various  questions  under 
Head  1,  to  ask  for  your  indulgence  and  that  of  my  colleagues,  if 
I  take  a  little  time  iu  making  certain  observations  of  importance 
to  the  States.  I  must  apologise  for  taking  up  your  time,  but  I 
hope  and  believe  that  our  discussions  on  this  and  future  occasions 
will  be  curtailed  if  the  standpoint  of  the  States  is  appreciated.  It 
will  also,  I  believe,  help  to  shorten  speeches  on  this  side  in  the 
future.  I  seriously  considered  making  such  a  statement  earlier 
in  our  deliberations ;  but,  apart  from  my  reluctance  to  intrude 
unnecessarily,  I  had  hoped  tnat  our  close  association  of  last  time 
with  our  British  Indian  friends  had  rendered  such  a  course  un- 
necessary. With,  however,  some  new  colleagues — whom  we  are 
glad  to  see  amongst  us — it  was  perhaps  inevitable  that,  in  regard 
to  some  points,  we  should  at  some  time  or  other  have  to  traverse 
more  or  less  over  the  same  ground  as  we  did  last  year.  May  I  say 
straight  away  also  that  any  reasonable  and  feasible  suggestions 
coming  from  any  responsible  British  Indian  leaders  will,  of  course, 
receive  the  fullest  consideration  of  the  States  Delegation  and  of 
the  Princes  and  States;  but  I  would  ask  some  of  the  speakers  we 
ihave  heard  lately  to  bear  in  mind  that,  in  view  of  certain  vital 
-considerations,  it  is  not  fair  to  palace  any  one  of  us  in  the  State* 
Delegation  in  the  unpleasant  position  of  having  to  say  "  No  "  to 
certain  proposals  such  as  those  that  have  been  made  to  us.  I  need 
say  no  more  in  my  own  words.  No  less  eminent  a  leader  than 
Mahatma  Gandhi  has  stated  ns  his  opinion  that  no  one  has  the 
right  to  dictate  to  the  States  what  they  should  do  or  what  they 
should  not  do — a  point  which  I  emphasised  before  expressing  the 
States  Delegation's  view  on  the  questions  under  Head  2.  As 
emphasise  also  by  certain  British  InfHan  leaders,  including 
Mahatma  Gandhi,  "there  must  in  all  matters  between  British  India 
and  the  States  be  a  spirit  of  reasonable  give-and-take.  Without  it, 
to  quote  once  more  from  the  Mahatma's  words,  "  we  shall  not  be 
able  to  come  to  any  definite  scheme  of  Federation,  or  if  we  do, 
we  shall  ultimately  quarrel  and  break  up."  Above  all,  the  co- 
operation of  the  States  must  be  whole-hearted,  which  can  onlv  be 
secured  by  their  willing  consent  and  not  by  dictation  or  coercion. 

R.T.C. — I.  M 
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My  Lord  Chancellor,  I  cannot  help  thinking  that  some  of  the- 
proposals  and  statements  and  demanas  would  not  have  been  put 
forward  had  there  not  been  a  certain  lack  of  knowledge  as  regards 
the  conditions,  sovereign  status,  Treaties,  and  rights  of  States,  their 
relations  with  the  Crown  and  their  internal  affairs.  I  take  the 
liberty  of  stating  that  the  ideas  of  some  of  our  colleagues  would 
undergo  a  considerable  change  if  they  came  into  closer  touch  with 
us  ana  were  able  to  acquaint  themselves  with  facts  at  first  hand  bv 
visits  to  our  States.  And  I  take  this  opportunity  of  cordially 
extending  an  invitation  to  such  gentlemen  to  visit  Bikaner  as  the 
guests  of  my  State  and  of  myself,  and  to  travel  over  its  length  and 
breadth,  preferably  on  our  ships  of  the  desert,  the  camel.  I  make 
bold  to  predict  that,  by  such  visits,  their  eyes  would  be  opened, 
and  that  they  would  then  correctly  realise  that  the  relations  happily 
exisiin^  between  the  Rulers  and  the  ruled — the  vast  majority  of 
the  Princes  and  their  governments  on  the  one  hand  and  the  subjects 
of  the  States  on  the  other — are  totally  different  from  what  may  be 
their  present  conception,  or  as  some  papers  and  persons  have  tried 
to  paint  them.  Mav  I  say  also  that  it  was  particularly  gratifying 
to  us  to  hear  from  the  lips  of  Mahatma  Gandhi  that  he  knows  and 
feels  that  the  Princes  have  the  interests  of  their  subjects  zealously 
at  heart. 

In  the  words  of  some  of  those  gentlemen  who  have  attempted  to 
prescribe  to  the  States  in  regard  to  various  matters,  it  was,  I 
think,  admitted  that  logic  and  politics  do  not  always  go  together. 
Idealistic  principles  are  not  always  reconcilable  with  what  is 
attainable.  Certain  things  are  obviously  not  within  the  range  of 
practical  politics,  nor  in  accordance  with  the  sovereignty  of  the 
States  and  the  conditions  prevailing  therein.  And  it  is  impossible 
for  the  States  in  all  things  to  accept  a  uniform  practice  and  proce- 
dure with  British  India,  whether  in  the  field  of  Federation  or  in 
other  directions — if  for  no  other  reasons,  at  least  on  the  grounds  of 
the  diversified  conditions  amongst  the  States  inter  se.  If  impossible 
conditions  are  proposed,  it  is  obviously  out  of  the  question  for  the 
States  or  the  Princes  to  accept  them;  and  I  venture  to  add  that, 
not  only  the  vast  majority  of  the  States,  but  also  the  vast  majority 
of  the  population  and  subjects  of  the  entire  Indian  India,  will  share 
the  same  view.  Even  if  we  would,  we  could  not  possibly  accept 
anv  impracticable  propositions  which  would  not  be  accepted  by  the 
States,  and  their  Rulers  and  governments,  as  a  bodv.  It  therefore 
follows  that  the  decision  in  certain  matters — and  I  emphasise  the 
words  "  certain  matters  " — must,  in  the  very  nature  of  things, 
be  left  primarily,  and  -essentially,  and  solely,  to  the  individual 
crovernment  of  the  State  concerned,  or  for  the  States  to  settle 
amongst  themselves. 

Mv  own  personal  views  in  regard  to  matters  such  as  those  of 
sending  representatives  from  the  Bikaner  State  to  the  Federal 
Legislature  have  alreadv  been  made  clear:  and,  in  view  of  the 
conditions  happily  prevailing  in  mv  State,  I  and  my  crovernment 
are  in  no  way  opposed  to  our  Legislative  Assembly  having  in  some- 
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way  or  other  a  voice  in  the  selection  of  our  representatives.  Indeed, 
I  welcome  that.  His  Highness  of  Bhopal  has  similarly  made  that 
point  clear.  For  the  rest,  and  in  the  natural  solution  of  such 
problems,  time,  evolution  and  the  conditions  prevailing,  and  above 
all  public  opinion  in  our  States,  will  be  important  factors. 

Keference  has  been  made  to  the  German  and  other  federal 
constitutions  of  States  or  Dominions,  which  will  not  be  of  much 
avail  to  us  here.  The  States  do  not  keep  before  them  the  old 
German  or  any  other  constitution.  They  have,  as  has  been  made 
clear  repeatedly  from  the  beginning  of  our  present  deliberations 
and  in  the  past,  kept  before  them  the  position  of  the  States,  which 
is  without  its  parallel  in  history.  Need  it  once  again  be  emphasised 
that  we  have  to  evolve  a  special  Federation  to  meet  our  unique 
conditions?  In  Germany,  I  believe  it  is  beyond  dispute  that  all 
the  federating  German  States  were  sovereign  all  along.  This  is 
not  so  in  regard  to  India,  where  the  States  are  already  sovereign 
and  autonomous  and  British  India  and  its  Provinces  are  at  present 
not  sovereign.  It  is  upon  the  sovereignty  of  the  States  and  their 
right  to  exist,  as  one  of  the  two  great  entities  in  India,  that  the 
States  make  their  firm  stand. 

My  Lord  Chancellor,  before  we  came  here  last  year,  it  was  at 
one  time  suggested  that  the  Princes  and  States  should  come  under 
the  head  of  the  most  important  of  the  t4  minorities  "  throughout 
the  length  and  breadth  of  India.  It  is,  however,  on  much  stronger 
grounds  and  claims,  and  on  irrefutable  and  undisputed  constitu- 
tional and  historic  facts,  that  the  States  base  their  claims.  They 
stand  on  their  sovereign  status  and  powers,  and  on  their  Treaty  and 
other  rights,  as  already  stated.  In  these  circumstances,  as  has  been 
admitted  by  some  of  the  critics  of  the  scheme  as  evolved  by  us,  no 
other  federal  constitution  can  form  any  precedent  or  analogy.  We 
have  in  the  past  tried  to  meet  British  India  as  far  as  possible; 
indeed,  some  amongst  us  think  that  we  went  too  far.  We  have  met 
you  as  far  as  is  practicable  and  safe  for  the  States.  We  shall 
continue  to  do  so  jn  every  reasonable  manner  possible.  But  pray 
remember  that  all  of  us,  at  the  best  of  times,  are  of  a  conservative 
frame  of  mind,  and  that  there  is  already  a  certain  amount  of  alarm 
and  suspicion  which  we  have  to  overcome  in  our  States,  and  that 
there  is  a  limit  beyond  which  it  will  be  impossible  for  the  States 
and  the  Princes  to  go. 

It  hardly  needs  repetition  lhat  the  States  cannot,  therefore,  be 
coerced  or  driven  into  federation.  The  Treaties  of  the  States  are 
with  the  Crown,  and  they  can  enter  into  a  federation  only  through 
another  Treaty  with  the  Crown,  on  receiving  adequate  and  effective 
guarantees  from  the  Crown  ensuring  to  the  States  their  existence 
as  one  of  the  two  great  entities  of  India,  and  ensuring  the  continu- 
ance of  their  sovereignty  and  their  Treaty  and  other  rights  except 
in  so  far  as  these  may  mutually  and  voluntarily,  by  agreement 
between  us  here,  have  been  delegated  to  the  Ciown  for  the  specific 
purposes  of  federation,  and  on  the  specific  understanding  that  such 
delegated  sovereignty  will  be  shared  by  the  States  with  British 
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India  equally,  in  the  Federation,  including — I  do  not  emphasise 
the  word  "  equally  "  here — including  the  Legislature  and  the 
Executive. 

I  have  repeatedly  been  asked  whether  the  States  will  coine  into 
the  Federation.     My  faith  in  federation  remains  unaltered;  and 
I  consider  that  federation  is  the  only  alternative  which  will  help 
India  at  this  present  juncture.     But  if  I  am  asked  at  the  present 
moment  to  say  whether  the  States  will  come  in,  I  can  only  say  that 
I  very  much  hope  that  that  will  be  so,  and  that  we  are  going  to  da 
our  best  to  secure  that  very  desirable  end.     So  far  as  the  States  are 
concerned,  the  position  can  be  summed  up,  as  I  have  repeatedly 
said  in  the  past,  in  these  terms.     The  crux  of  the  question  to  my 
mind  is  that,  when  the  Princes  and  States  last  year  were  invited  to- 
join  a  federation,  they  generally  and  gladly  expressed  their  willing- 
ness to  consider  the  question  on  terms  of  equality  with  British 
India,  and  even  to  make  some  sacrifices  on  the  conditions  men- 
tioned.    Provided,    therefore,    that  the  remaining   principles  and 
details  are  dealt  with  as  satisfactorily  as  have  the  various  questions 
discussed  so  far— taking  out  the  whole,  both  the  last  Session  and 
the    present    Session — and    provided    that    the    Princes,    through 
essential    provisions,   feel    that   their   future    existence,    and    tne 
sovereignty  of  their  States,  big  and  small,  are  not  threatened,  I 
am  as  sure  to-day,  as  I  was  when  we  met  the  last  time,  that  the 
great  majority  of  the  States  will  join  the  Federation.     Otherwise, 
of  course,  no  Kuler  who  stands  as  a  trustee  of  his  State  and  subjects, 
and  the  custodian  of  their  rights,  will  be  a  free  agent  to  enter 
the    Federation.     If    we    are    asked,    however,    to    agree    to  any 
proposition  which  is  tantamount  to  the  disruption  of  the  States, 
big  and  small,  either  now  or  in  the  future,  we  can  best  reply  in 
the  words  of  Sir  Austen  Chamberlain.     I  would  beg  our  rriends 
who  have  criticised  the  past  scheme  to  bear  in  mind  the  words 
Sir  Austen  Chamberlain  addressed  to  the  League  of  Nations  not  so 
very  long  ago  when  faced  with  proposals  detrimental  to  the  solid- 
arity and  well-being  of  the  British  Empire.     He  said  :  — 

"  You  do  not  know  what  you  ask  us.  You  are  asking 
nothing  less  than  the  disruption  of  the  British  Empire.  1 
yield  to  no  one  in  my  devotion  to  this  great  League  of 
Nations ;  but  not  even  for  this  League  of  Nations  will  I 
destroy  that  smaller  but  older  League  of  which  my  own 
country  was  the  birth-place  and  of  which  it  remains  the- 
centre." 

Great  and  sincere  as  is  the  devotion  of  the  Princes  to  their 
Motherland,  and  ardently  as  they  desire  to  co-operate  with  British 
India  in  assisting  in  India's  progress  towards  Dominion  Status  as 
an  independent,  honoured,  and  equal  Member  of  the  British 
Commonwealth  of  Nations,  and  willing  as  they  are  even  to  make 
reasonable  sacrifices  in  this  direction,  it  will,  I  am  sure,  be  realised 
by  many  of  our  friends  on  the  other  side  that  it  would  be  both 
unreasonable  and  impossible  to  expect  the  States  to  agree  to  any 
which  would  in  effect  lead  to  their  disappearance  and  the 


loss  of  their  important  sovereign  rights  or  the  individual  entity  oi 
their  people.  Such  would  be  a  betrayal  of  the  trust  that  they  have 
inherited  and  of  the  mandate  that  they  have  from  their  brother 
Princes. 

One  of  the  speakers  spoke  of  the  States  coming  in  for  selfish 
reasons,  whilst  it  was  also  stated  that  the  real  gain  to  the  Princes 
from  federation  was  entry  into  the  Federal  Executive  Government. 
Ideas  differ.  Rather  it  is  considered  a  sacrifice  on  the  part  of  the 
States.  The  two  essential  conditions  precedent  to  entering  tho 
Federation  are,  as  already  stated,  the  safety  and  integrity  .rf  the 
States,  and  adequate  safeguards  or  guarantees.  But  what  of  the 
gain  to  British  India  in  unity,  stability,  experience,  and  especially 
in  defence  from  the  martial  traditions  and  the  fighting  races  of 
which  the  States  can  legitimately  boast  ?  We  were  told  that  certain 
matters  are  not  for  the  States  to  decide  but  for  the  Federal  Structure 
Committee.  We  have  been  incorrectly  told  that  the  Princes  have 
agreed  to  join  the  Federation,  and  that  they  have  agreed  to  accept 
interference  by  British  India  in  certain  domestic  affairs,  if  I  under- 
stood it  rightly.  To  the  second  point  our  answer  must  definitely 
and  inevitably  be  "  No."  To  me  first,  it  has  been  abundantly 
clear  that,  whilst  the  Princes  and  States  have  expressed  their 
willingness  to  consider  entering  the  Federation,  this  is  not  without 
qualification,  but  is  based  on  certain  essential  conditions.  Similarly 
we  have  made  it  clear  in  the  past  that  the  States  are  not  agreeable 
to  accepting  common  criminal  or  other  laws  and  legislation. 

So  far  as  the  representation  of  the  States  in  the  Federal  Legis- 
lature is  concerned,  and  subject  to  what  T  have  since  stated,  may 
I  be  permitted  to  quote  the  legal  language  used  by  Your  Lordship 
last  year,  namely,  that  the  States'  duty  will  be  to  deliver  their 
representatives  in  good  order  and  condition?  There  lias  been  a 
talk  of  divided  mandates  between  the  representatives  of  the  States 
and  of  British  India.  There  is  no  question  whatsoever  of  States 
forming  a  solid  bloc  to  oppose  British  India.  Most  of  us  on  this 
side  have  not  the  slightest  doubt  that,  for  the  most  part,  the  repre- 
sentatives of  the  States  and  British  India  will  vote  almost  entirely 
on  regional  lines.  And  may  I  also  state  that  the  Upper  House  need 
not  necessarily  be  a  conservative  body  as  in  the  India  of  to-day? 
It  would  represent  the  views  of  the  various  governments.  The  only 
points  of  conflict  that  I  can  conceive  between  British  India  and  the 
Indian  States  are»  these: — (1)  if  there  is  a  proposal  to  break  away 
from  the  Empire,  which  the  scheme  under  consideration  for  India'* 
being  placed  on  a  footing  of  equality  and  partnership  with  other 
parts  of  the  Commonwealth  happily  renders  it  unnecessary  to  touch 
on ;  (2)  if  the  very  existence  of  the  States  were  threatened,  or  there 
were  any  danger  to  the  existence  of  the  States  or  any  desire  to 
encroach  upon  the  Treaty  and  other  sovereign  rights  of  the  Statej, 
except  in  so  far  as  may  be  willingly  and  mutually  agreed  upon — • 
on  which  point  too  I  decline  to  believe  that  any  serious  proposition 
of  that  kind  can  be  put  forward  on  the  part  of  the  majority  of  our 
British  Indian  friends;  (3)  there  are  fiscal  and  financial  matters 
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regarding  which  we  hope  that,  by  previous  fiscal  enquiry  as  well  as 
the  discussions  which  will  take  place  here,  all  such  matters  will 
have  been  satisfactorily  settled  before  the  States  enter  into  the 
Federation,  and  on  which  matters  we  demand,  in  fairness  to  the 
States,  mutual  satisfaction  on  all  such  points. 

May  I,  in  the  interests  of  India,  and  of  the  federal  scheme 
which  I  have  so  much  at  heart,  express  the  earnest  hope  that  we 
shall  not  hear  any  more,  from  any  gentleman,  of  the  States  being 
permitted  to  exist  only  under  certain  conditions.  I  do  not  think 
I  need  say  more  on  that  point  except  that  this  would  involve  a 
violation  of  the  sovereignty  of  the  States  by  force,  and  that  their 
Treaties  should  be  torn  up,  involving  also  a  breach  of  faith  on  the 
part  of  Great  Britain.  I  decline  to  believe  that  the  doctrine  of 
Treaties  being  regarded  as  "  scraps  of  papers  "  could  ever  be 
accepted  by  the  great  majority  of  the  British  Indian  leaders.  I 
need  only  say  that  any  such  remarks  are  apt  to  lead  to  the  forfeiting 
of  the  general  sympathy  of  the  States  and  Princes  as  a  body  in  all 
matters  in  which  we  are  desirous  that  we  should  work  in  close 
harmony  and  co-operation  with  our  British  Indian  brethren. 

Sir  Maneckjee  Dadahhoij :  Maharaja,  as  far  as  I  am  aware, 
nobody  on  this  side  or  in  the  Committee  has  alluded  io  that  matter 
at  all. 

//.//.  The  Maharaja  of  Iti leaner :  I  heard  a  gentleman  say  that, 
if  the  States  wish  to  exist,  they  can  only  do  so  if  they  federate — or 
some  words  to  that  effect;  but  we  will  pass  over  that  matter. 

It  will  be  recalled  that  when,  at  the  first  Plenary  Session  of  the 
Round  Table  Conference  on  the  17th  November,  1930,  the  Princes 
and  States  were  invited  by  British  India  to  join  a  Federation  and 
to  visualise  an  India  which  will  be  one  single  whole — each  part  of 
which  may  be  autonomous  and  may  enjoy  absolute  independence 
within  its  borders,  regulated  by  proper  relations  with  the  rest — our 
response  was  as  sincere  as  it  was  spontaneous.  It  was  my  privilege 
on  that  occasion,  at  the  request  and  on  behalf  of  my  brother  Princes, 
to  state  that,  whilst  the  final  answer  must  obviously  depend  on  the 
structure  of  the  Government  indicated  and  on  other  points  involved 
(such,  for  instance,  as  certain  necessary  Safeguards — constitutional 
and  fiscal — which  we  regard  as  of  vital  importance  to  the  protection 
of  the  rights  and  interests  of  our  States  and  of  our  people),  the 
Princes  would  only  come  into  the  Federation  of  their  own  free-will 
and  on  terms  which  would  secure  the  just  rights  of  their  States  and 
subjects.  I  mentioned  two  essential  and  oroad  conditions  upon 
which  the  States  were  ready  to  consider  entering  the  Federation :  — 
(1)  that  India  retains  the  British  connection  as  an  equal  partner  in 
the  British  Commonwealth  of  Nations;  and  (2)  that  an  equitable 
agreement  is  reached  between  all  the  parties  concerned  to  govern 
the  relations  of  the  two  Indias,  ensuring  for  the  States  their  due 
position  in  the  future  constitution  as  co-equal  partners  with  British 
India,  guaranteeing  their  Treaties  and  internal  sovereignty,  and 
safeguarding  their  interests,  including  those  of  their  subjects,  on 
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terms  just  and  honourable  alike  to  the  States  and  British  India. 
Amongst  other  important  details  in  this  connection  I  need  only 
invite  attention  to  what  I  said  on  that  occasion  about  "  Para- 
mountcy,"  and  I  will  deal  later  similarly  with  the  important 
question  of  the  Federal  Court.  It  has  thus  "been  made  abundantly 
clear  on  many  occasions  that,  as  the  States  demand  freedom  from 
interference  in  their  own  internal  affairs,  equally  do  they  desire  to 
refrain  from  interference  in  the  purely  domestic  affairs  o{  British 
India,  and  that  the  States  ran  only  come  in  on  terms  of  absolute 
equality  with  British  India — not  in  a  position  of  subordination  or 
inferiority,  but  as  equal  partners  in  the  Federation.  I  equally 
clearly  stated  that  any  idea  of  the  States  desiring  to  dominate  over 
British  India  was  totally  foreign  to  our  thoughts  and  our  plans. 
On  the  other  hand,  it  will  be  generally  agreed  that  we  are  equally 
entitled  to  ask  that  the  States  should  not  be  dominated  by  British 
India  or  anyone  else,  which  would  be  totally  opposed  to  the  basic 
idea  of  any  true  federation.  At  the  same  time,  the  States  must 
take  care  to  safeguard  that  the  Federal  Executive  does  not  encroach 
upon  the  sovereignty  and  Treaty  rights  of  the  States,  or  interfere 
in  matters,  or  have  a  voice  in  questions,  other  than  those  which 
may  specifically  and  voluntarily  and  mutually  be  agreed  upon  and 
accepted  by  the  States. 

As  regards  the  vote  of  censure,  1  made  it  clear,  Sir,  last  year, 
on  behalf  of  TTis  Highness  of  Bhopal  and  myself  keeping  in  view 
the  list  of  Federal  subjects  as  drawn  up  at  present,  and  subject  to  a 
fair  and  just  and  equitable  settlement  of  the  question  of  the  number 
of  State  representative  in  the  two  Federal  Houses — that  the  Indian 
States  would,  we  thought,  be  perfectly  content,  as  regards  the 
percentage  of  the  majority  in  throwing  out  the  Federal  Govern- 
ment, to  leave  this  point  to  be  settled  by  British  India  with  the 
Crown.  But,  in  regard  to  the  Executive,  any  votes  of  non-confi- 
dence, likely  to  result  in  the  overthrow  of  the  Federal  Government, 
would  obviously  be  a  matter  of  great  importance  to  t  he  States ; 
and  if  the  States  are  invited  to  join  the  Federation  it  would  be  out 
of  the  question  for  them  to  sit  still  and  to  have  no  voice  lit  all  in 
the  overthrow  of  the  Executive  and  in  Governments  changing 
hands  repeatedly,  as  they  do  in  some  of  the  Continental  constitu- 
tional countries,  since  they  are  directly  concerned  with  a  sound  uucl 
stable  Government,  and  with  continuity  of  policy  as  far  as  possible 
in  regard  to  matters  of  common  concern  to  British  India  and  the 
States. 

At  the  same  time,  whilst  therefore  it  is  essential  that  the 
subjects,  or  representatives  of  the  States  must  also  in  no  way  be 
debarred  from  being  members  of  the  Federal  Executive  Cabinet, 
I  submit  that  the  right  standpoint  is  for  such  members,  while 
they  are  Cabinet  Ministers,  to  forget  that  they  represent  Britisn 
India  or  the  States,  and  not  to  attempt  to  look  at  any  question 
coming  before  the  Federal  Government  from  the  purely  British 
Indian  or  the  Indian  States'  standpoint,  but  to  view  all  matters 
coming  within  their  purview  from  the  standpoint  of  all-India,  its 
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honour  and  its  welfare,  and  with  due  regard  to  the  legitimate  rights 
and  interests  and  claims  of  the  two  entities. 

I  would  now  invite  the  attention  of  mv  colleagues  to  the 
mandate  which  we  on  this  side  have  received  from  the  Chamber  of 
Princes  and  the  Rulers  of  the  Indian  States  when  the  provisional 
decisions  taken  at  the  first  Session  of  this  Conference  were  subjected 
to  a  close  and  prolonged  examination  by  the  body  which  speaks, 
so  far  as  any  corporate  body  can,  for  the  Princes  and  States  as  a 
whole,  namely,  the  Chamber  of  Princes.  The  first  resolution 
passed  by  the  Chamber  in  March  last  was  as  follows :  — 

"  This  Chamber  places  on  record  its  high  appreciation  of 
the  single-minded  devotion  arid  statesmanlike  ability  with 
which  the  representatives  of  the  States,  both  Rulers  and 
Ministers,  represented  the  States  at  the  Conference,  and 
supports  in  principle  the  scheme  outlined  at  the  Round 
l*able  Conference,  which,  while  laying  the  foundations  of  a 
greater  India,  aims  at  securing  to  all  parties  in  the  country 
their  legitimate  cherished  rights  beyond  risk  of  future  en- 
croachment." 

The  following  is  the  second  resolution  adopted  by  the  Chamber  of 
Princes,  on  the  motion  of  His  Highness  of  Dholpur :  — 

"  This  Chamber  authorises  its  representatives  further  to 
carry  on  discussions  and  negotiations  with  due  regard  to  the 
interests  of  the  States  and  subject  to  the  final  confirmation 
and  ratification  by  the  Chamber  and  each  individual  State." 

I  will  not  touch  at  length  upon  certain  resolutions  passed  by  the 
Princes  at  a  meeting  of  our  own  which  precedes  the  formal  session 
of  the  Chamber  of  Princes,  where  we  design  to  obviate  and  aim  at 
obviating  as  far  as  possible  ventilating  in  public  any  differences 
of  opinion  amongst  ourselves.  Even  the  resolutions  passed  in  the 
Chamber  of  Princes  are  subjected  to  a  thorough  scrutiny,  though 
of  course  all  the  Princes  individually  cannot  be  bound  beforehand 
as  to  their  views  on  such  resolutions.  Amongst  the  resolutions 
passed  by  the  Princes  at  their  own  meeting,  a  day  or  so  before  the 
Chamber  of  Princes  met  and  passed  the  two  resolutions  I  have  just 
quoted,  were  resolutions  which  attached  importance,  naturally,  to 
tne  sovereignty,  internal  autonomy  and  independence  of  the  States 
bfeing  safeguarded,  and  to  an  equitable  adjustment  of  fiscal  matters. 
The  Princes  were  asked  by  the  resolution  to  agree  that  the  repre- 
sentatives of  the  Chamber  of  Princes  at  the  Round  Table  Confer- 
ence should  negotiate,  with  a  view  to  securing  individual  represent- 
ation in  both  the  Federal  Chambers  for  the  States  enjoying  full  or 
practically  full  powers. 

Now,  Sir,  before  coming  to  the  question  of  qualifications,  I 
should  like  to  say  one  word  about  another  matter.  A  reference  has 
been  made  to  there  being  something  like  570,  or  some  other  number 
of  States;  and  I  think  it  has  been  said  that  some  States,  with  a 
revenue  of  Rs.  20,  would  also  ask  for  individual  representation  in 
the  future  Federation.  I  can  only  say  that  this  again  represents 
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a  sad  confusion  of  thought  with  regard  to  the  position  of  the  State* 
possessing  sovereign  powers  and  that  of  the  minor  or  lesser  States, 
talukdaris,  jagirs,  etc.,  in  our  Indian  States  territory.  As  was 
made  clear  in  my  speech  in  this  Committee  on  December  5th  last, 
on  behalf  of  our  Delegation,  "  the  component  elements  of  the 
Federation  would  be  (1)  on  the  one  side,  the  States,  through  their 
representatives,  chosen  by  the  governments  of  their  States ;  and 
(2)  on  the  other  >side,  British  India."  One  of  the  important  details 
which  no  doubt  will  come  up  for  discussion  between  the  States, 
under  the  presidency  of  the  Viceroy — whose  friendly  offices  we  feel 
we  can  always  rely  upon — will  be  to  prescribe  some  test  for  the 
claims  of  States  for  individual  entry  into  the  Federation,  and  this 
leads  me  to  deal  with  the  question  put  to  us. 

Let  me  point  out  to  you,  Sir,  that  this  is  wo  new  question.  As 
anyone  acquainted  with  the  history  of  the  States  and  the  institution 
of  the  Chamber  of  Princes  will  know,  this  is  a  case  of  history 
repeating  itself.  Alarms  and  jealousies  were  very  naturally  created 
some  ten  or  twelve  years  ago,  when  we  were  dealing  with  the  consti- 
tution and  membership  of  the  Chamber  of  Princes.  Similar  alarms 
have  been  raised  to-day,  though  from  different  causes  and  for 
different  reasons,  in  regard  to  the  individual  entry  of  the  States 
into  the  Federal  Legislature.  TTI  regard  to  the  membership  of  the 
Chamber  of  Princes,  the  essential  qualifying  tests  prescribed,  with 
the  consent  of  the  States  and  after  mature  consideration  and 
approval  by  His  Majesty's  Government  arid  the  Viceroy,  are:  — 
(1)  Rulers  of  States  who  enjoy  permanent  dynastic  salutes 
of  eleven  guns  or  over;  and  (2)  Rulers  of  States  who 
exercise  full,  or  practically  full,  internal  powers  such 
as,  in  the  opinion  of  the  Viceroy,  qualify  them  for  ad- 
mission to  the  Chamber  of  Princes.  This,  I  think,  answers  the 
queries  put  to  us;  and  I  would  only  add  that  no  man  in  his  senses 
has  proposed,  or  could  propose,  that  small  uiiiis  of  Indian  States 
territory,  with  revenues  of  Rs.  20,  should  enter  the  Federal  Consti- 
tution individually  as  sovereign  States. 

Sir,  I  am  afraid  it  is  a  little  late ;  but,  if  I  am  not  out  of  order, 
before  concluding  my  general  remarks,  I  should  like  to  say  that  1 
did  not  deal  with  the  question  in  the  beginning,  because  I  wanted 
to  hear  the  views  of  our  British  Indian  friends.  But  should  any 
special  seats  be  reserved  for  any  important  special  interests  in  the 
constitution,  it  is  my  duty  to  urge  the  claims  of  the  important 
Indian  mercantile  community,  known  popularly  in  India  as  the 
Marwari  community,  large  numbers  of  whom  come  especially  from 
Bikaner  and  from  our  next  door  friendly  neighbour,  the  Jaipur 
State. 

Now,  Sir,  before  giving  you  the  views  of  the  Indian  States 
Delegation  on  Head  1,  I  should  like  to  appeal  strongly  for  greater 
trust  and  confidence  in  the  States.  Trust,  as  we  know,  begets  trust, 
and  it  is  only  by  having  confidence  in  one  another  that  we  can 
make  real  progress.  I  think  we  can  fairly  claim  that  the  very  fact 
that  the  Princes  agreed  to  consider  British  India's  invitation  to 
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enter  into  Federation,  and  that  they  are  still  proceeding  with  the 
matter,  is  a  practical  proof  of  their  having  confidence  in  all  men 
of  reason  amongst  our  British  Indian  brethren. 

Before  the  last  Conference  assembled,  and  long  before  that,  it 
was  freely  alleged  in  certain  quarters  that  the  Princes  were  entering 
into  an  unholy  conspiracy  with  the  British  and  Indian  Governments 
in  order  to  hinder  the  advance  of  British  India  towards  her  legi- 
timate goal.  When  that  libel  was,  happily,  finally  disposed  last 
year  at  this  Round  Table  Conference,  other  motives  were  assigned 
to  the  willingness  of  the  States  to  enter  into  the  Federation.  I 
appeal  no  less  for  acceptance  of  the  idea  that,  if  the  constitution 
is  satisfactorily  evolved,  and  if  the  States  feel  safe  and  confident 
of  their  security,  in  entering  the  Federation,  we  shall,  in  the  words 
of  Pandit  Madari  Mohan  Malaviya,  have  an  India  united  even 
though  divided  in  certain  aspects;  and  the  association  of  British 
India  and  the  States  leading  to  as  great  and  abiding  and  mutually 
beneficial  a  co-partnership  as  was  so  eloquently  pictured  by 
Mahatma  Gandhi  when  visualising  a  similar  partnership  between 
Great  Britain  and  India.  This  idea  I  have  for  years  thought  of 
and  worked  for,  and  still  confidently  hope  for. 

The  States  Delegation's  view  in  regard  to  the  questions  under 
Head  1  can  be  very  briefly  dealt  with.  I  shall  not  attempt  at  this 
stage  to  make  any  remarks,  though  I  shall  be  glad  to  explain  at 
a  later  stage,  if  desired,  the  reasons  for  these  views. 

In  the  view  of  the  States  Delegation,  the  total  strength  of  the 
Lower  Chamber  should  be  350  and  that  of  the  Upper  Chamber  250. 

Chfiirmfin  :  Would  it  be  possible  for  Your  Highness  to  deal  with 
the  next  question  on  the  assumption  that  all  the  Indian  Stales 
accede  to  the  Federal  ion  at  the  start — on  what  basis  is  the  appor- 
tionment of  seats  to  be  made? 

71 .77 .  The  ^faha^(1j(l  of  Tfiltaner :  Yes,  I  come  to  that.  We, 
after  taking-  everything  into  consideration,  were  originally  inclined 
in  India  to  ask  for  a  little  higher  number  in  the  Lower  House:  but, 
as  we  nre  not  here  to  try  and  secure  bargaining  points,  and  so  on, 
we  thought  we  should  try  and  put  down  what  we  think  is  likely 
to  command  general  acceptance  by  the  States,  and  in  the  Lower 
House  we  want  a  representation  of  33?,  per  cent,  and  British  India 
66$  :  and  in  the  Upper  House  50/50. 

Chairman  :  Now  come  to  the  next  question — 

"  On  the  assumption  that,  at  the  outset,  some  State* 
decline  to  enter  the  Federation — (a)  on  what  principles  is  the 
voting  strength  of  the  States  in  each  Chamber  to  be  deter- 
mined from  time  to  time,  until  such  time  as  all  the  States 
become  Units  of  the  Federation?  " 

H.H.  The  Maharaja  of  Bikaner :  Our  idea  is  that  other  States 
entering  the  Federation — and,  of  course,  there  is  nothing  to  debar 
any  State  individually  entering  the  Federation  (for  instance,  if  I 
want  to  enter  the  Federation,  even  if  other  States  do  not,  I  can 
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do  so) — that  other  States  entering  the  Federation  should  have  extra 
seats,  and  that  it  should  be  clearly  laid  down  that  they  will  make 
room  for  the  other  States  that  later  join  the  Federation. 

Sir  Maneckjce  Dadabhoij :  Some  of  us  did  not  follow  that. 

'#.//.  The  Maharaja  of  Bikaner :  That  States  entering  the  Fede- 
ration for  the  time  being  have  the  extra  seats,  and  they  will  auto- 
matically, by  provision  and  rules,  make  room  for  other  States  as 
they  federate. 

Sir  Maneckjee  Dtidabhoy :  Is  that  in  addition  to  the  33J  per 
cent.  P 

//.//.  The  Mahamja  of  Bikaner:  No;  according  to  the  other 
proportion  we  agree  upon. 

Sir  Samuel  Hoare  :  May  I  get  that  (juite  (dearly  in  my  heudP 

//.//.  The  Maharaja  of  Bikaner:  We  are  asking  for  125  seats. 
Supposing  only  75  per  cent,  of  the  States  enter,  then  those  75  per 
cent,  should  have  the  proportion  of  the  States*  seats  allocated  in 
excess  of  what  may  be  settled  for  each  State  individually;  and  they 
will  reduce  their  seats  as  other  States  come  in.  The  States  should 
have  their  full  proportion  in  the  House. 

Sir  Samnel  Hoare:  You  mean,  then,  Your  Highness,  to  put  it 
into  a  concrete  sentence,  that  in  the  Upper  House,  assuming  you 
have  your  50  per  rent,  of  the  representation,  whatever  the  number 
of  the  Princes  who  have  entered,  your  voting  power  should  be  half 
the  voting  power  of  the  Assembly? 

H.H.  The  Maharaja  of  Bikaner  :  Yes.  Of  course,  that  is  based 
on  the  assumption  that,  as  we  hope,  a  large  majority  of  States  will 
come  in. 

Sir  Samuel  Hoare :  I  also  would  accept  the  assumption ;  but  I 
just  wanted  to  be  quite  clear  what  your  proposition  was. 

//.//.  The  Maharaja  of  Bikaner :  Yes. 

Chairman  :  But  supposing,  merely  for  the  sake  of  argument, 
that  you  were  to  have  a  100  seats,  and  they  were  to  have  a  100 
seats,  and  that  at  the  beginning  you  had  only  70  coming  in,  the 
70  would  have  the  100  votes? 

// .H '.  The  Maharaja  of  Bikaner :  That  was  the  idea,  yes. 

Chairman  :  Now,  the  next  question  is  this:  — 

"  To  what  minimum  extent  must  the  adherence  of  Indian 
States   be   secured    in   order   to   justify   the    initiation    of 
Federal  Constitution  P  " 

H.H.  The  Maharaja  of  Bikaner:  Well,  Sir,  we  discussed  this 
question  once,  and  in  consultation  with  His  Highness  the  Chancellor 
since  then  we  have  come  to  the  conclusion  that  we  would  rather  deal 
with  this  matter  at  a  later  stage,  if  that  is  possible,  because  some 
of  us  have  doubts;  but  may  I  first  ask  a  question  of  you,  Sir,  to  put 
it  the  other  way  round  P 

Chairman:  Certainly. 
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JJ.ff.  The  Maharaja  of  Bikaher •  What  is  meant  by  that — 
numbers  or  population?  What  is  meant  exactly  by  this  question? 
What  is  the  test  you  are  thinking  of? 

Chairman :  May  I  just  tell  you.  I  am,  as  it  were,  thinking 
aloud  now,  and  I  am  not  expressing  any  view  or  any  decision*  or 
anything  like  that.  But,  for  example — merely  for  the  sake  of 
argument — if  only  one  State,  with  two  square  miles  and  three  people 
ttnd  four  rupees  of  revenue  came  in,  obviously  that  would  not  do. 
•f)n  the  other  hand  it  may  be — I  am  not  making  any  decision — that, 
in  answering  that  rather  difficult  question,  you  might  have  a 
number  of  questions  to  consider.  You  might  say,  "  What  is  the 
total  population  of  the  States?  What  proportion  of  that  population 
Is  coming  in?  "  Then  you  might  say,  "  What  is  the  total  area  of 
^the  States,  and  what  proportion  of  that  area  is  coming  in?  "  Then 
you  might  say,  "  What  is  the  revenue  of  the  State?  What  pro- 
portion of  that  revenue  is  coming  in?  "  And  now  I  am  going  to 
tread  upon  very  delicate  ground — that  is  to  say,  there  may  be  some 
States  which,  although  perhaps  they  have  not  the  same  revenue  as 
other  States,  or  the  same  area,  or  the  same  population,  have  con- 
siderable prestige. 

H .11 .  The  Mnharaja  of  Hikaner :   All  that  is  very  important. 

Chairman:  For  example,  I  have  a  list  of  the  States  which  I 
'hnve  been  working  at  last  night  and  this  morning,  which  I  will 
show  you  later  on.  T  have  come  to  the  conclusion,  in  the  table  T 
have  got,  that  of  salute  States  there  are  120.  Some  of  those  have 
21  guns,  some  19,  and  so  on ;  and,  with  regard  to  non-salute  States, 
there  are  458.  Therefore,  putting  together  those  foiir  things — I 
am  not  saying  they  are  the  right  things  to  put  together — (1)  popu- 
lation, (2)  area,  (3)  revenue, -(4)  prestige,  I  am  only  just  thinking 
how  far  those  would  bear  upon  the  consideration  of  the  question. 
But,  by  all  means,  Your  Highness,  do  not  answer  that  question 
now.  It  is  one  that  wants  consideration. 

II. H.  The  Maharaja  of  Bikaner :  I  should  like  to  deal  with 
that:  and,  if  I  may,  I  should  like  later  on,  at  any  time  you  call 
upon  me,  to  put  forward  certain  points  which  have  a  very  direct 
bearing  on  the  representation  of  the  States.  For  instance,  there  is 
a  problem  amongst  us,  not  only  of  the  bigger  States,  but  important 
States  in  many  ways,  possessing  sovereign  rights,  which  are  known, 
comparatively  speaking,  as  the  smaller  States — and  this  is  certainly 
u  point  of  very  great  importance  to  the  whole  Order  of  Princes  ami 
the  entire  body  of  States — particularly,  of  course,  to  this  category 
of  States — which  T  have  to  bring  forward.  And  similarly  with  it 
are  inter-linked  the  Questions  of  the  salutes  and  the  Treaties  and 
all  those  points.  Perhaps,  if  we  may,  you  would  allow  us  to  have 
a  little  further  discussion  amongst  ourselves  on  these  points  before 
I  answer  question  (iv). 

Mr.  Jothi:  Just  for  elucidation;  His  Highness  proposed  33.\ 
per  cent,  and  50  per  cent,  as  the  proportions  ot  seats  for  the  States. 
Does  he  include  the  States  and  the  Jagirdaris? 
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H.H.  The  Maharaja  of  Bikaner:  It  includes  the  entire  territory 
which  is  known  as  Indian  States  territory,  or  the  other  entity  in 
India  known  as  Indian  India. 

(The  Committee  adjourned  at  4*23  p.m.) 


PROCEEDINGS  OF  THE  TWENTY-EIGHTH  MEETING  OF  THK  FEDERAL 
STRUCTURE  COMMITTEE  HELD  ON  THE  23iu>  SEPTEMBER,  1931,  AT 
11-0  A.M. 

HEAD  1. 

Strength  and  Composition  of  the  Federal  Legislature — (continued). 

Sir  Maneekjee  Dadabhoy :  My  Lord,  We  all  heard,  with  consi- 
derable interest,  the  speech  of  His  High  new  the  Maharaja  of 
Bikaner  yesterday.  1  may  at  once  say  that  we  are  always  prepared 
to  consider  his  utterances  with  the  reverence  which  they  generally 
•deserve.  His  Highness  is  one  of  the  most  foremost  Princes  in 
India,  and  an  enlightened  Ruler  who  has  taken  considerable  interest 
in  the  progress  of  his  own  State.  lie  has  joined  on  many  occasions 
in  showing  his  active  sympathy  and  extending  his  support  to  the 
legitimate  grievances  of  Indians.  My  Lord,  I  am  not  a  bit  sur- 
prised at  the  sentiments  to  which  he  gave  expression  yesterday. 
The  other  day,  when  I  was  speaking  on  one  of  tne  Heads,  I  myself 
warned  this  Conference  that  it  would  be  futile  for  us  to  ask  to 
interfere  with  the  internal  economy  or  with  the  internal  adminis- 
tration of  the  Indian  States;  we  should  give  them  an  extensive 
•discretion  in  the  matters  affecting  their  own  personal  interest,  and 
we  should  allow  them  to  urge  as  many  safeguards  as  they  think 
proper  and  necessary  for  their  self-protection  before  they  agree  to 
come  into  the  Federation  of  India.  My  Lord,  His  Highness  stated 
yesterday  that  the  Princes  would  not  agree  to  any  dictation  or 
coercion  from  the  members  of  the  Round  Table  Conference.  I 
entirely  agree  with  him.  If  there  have  been  any  expressions  of 
•dissent  here  on  this  side  with  reference  to  the  powers  and  the 
privileges  of  the  Indian  States,  I  assure  His  Highness  that  they 
were  made  in  no  carping  spirit,  in  no  spirit  of  antagonism  to  the 
Indian  States,  in  no  spirit  of  opposition  to  Indian  Princes,  in  no 
spirit  of  reflection  or  criticism,  or  to  prevent  them  coming  into  the 
Federation  with  full  liberty  and  with  full  consideration  of  their 
policy,  their  measures  and  their  status. 

"But,  my  Lord,  at  the  same  time,  His  Highness  The  Maharaja 
of  Bikaner,  with  his  usual  natural  shrewdness,  will  be  able  to 
discern  that  there  should  be  a  certain  amount  of  criticism,  however 
unpleasant  and  unpalatable  it  may  be  to  the  Princes.  We  have 
assembled  here  honestly  to  represent  our  views  and  to  put  the  posi- 
tion of  British  India  before  this  Conference.  There  may  be  occa- 
sions when  we  differ  from  the  Princes  in  regard  to  certain  matters; 
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but  I  trust  the  Princes  will  receive  our  criticism  in  the  friendly 
spirit  in  which  they  are  made. 

His  Highness  of  Bikaner  stated  yesterday  that  all  the  vital  and! 
important  question  will  have  to  be  considered  very  carefully,  and 
that  such  matters  as  finance,  numerical  strength  and  representation 
and  so  on  will  require  most  careful  consideration.  Their  High- 
nesses have  imposed  certain  conditions  which  must  be  accepted 
before  they  will  consider  the  question  of  coming  into  the  Federation 
of  India.  If  I  have  rightly  understood  His  Highness  The  Maha- 
raja of  Bikaner,  he  has  insisted  on  the  proposition  that  only  on 
terms  of  equality,  not  only  with  the  British  Government,  but  with 
British  India,  will  the  Princes  come  into  the  Federation.  So  far 
as  equality  is  concerned — equality  in  the  matter  of  dignity,  equality 
in  the  matter  of  prestige,  equality  in  the  matter  of  the  assertion 
of  their  rights  and  privileges  and  in  regard  to  the  part  to  be 
played  by  them  in  the  Federal  Legislature — T  say  there  can  be  no 
dissent.  But,  if  that  equality  is  to  go  to  the  extent  of  demanding 
equal  representation  in  the  tipper  Chamber  of  the  Federal  Legis- 
lature, I  am  afraid  there  will  be  some  opposition,  and  T  am  afraid 
that  we  on  this  side  may  not  be  prepared  to  agree  to  that  condition 
of  equality. 

His  Highness  The  Maharaja  of  Bikaner  has  made  it  perfectly 
clear  that,  in  the  Upper  House,  he  thinks  there  should  be  equality 
of  representation.  T  heard  him  say — and  he  insists — that  the 
strength  of  representation  should  be  50/50.  Now,  so  far  as  the 
numerical  strength  of  the  Upper  House  is  concerned,  that  is  a  very 
difficult  matter  to  discuss  and  to  deride  at  this  stage,  particularly 
as  we  have  not  yet  settled  the  communal  question  and  the  numerical 
representation  of  the  Muhammadans  in  the  Upper  House — and  the 
number  of  seats  which  should  be  allotted  to  the  Muslims  has  a 
direct  bearing  on  the  total  numerical  strength  of  the  House.  I  may 
be  permitted  to  say,  however,  that  the  claim  put  forward  bv  the 
Princes  for  50  per  cent,  representation  in  the  Upper  House  is  not 
justified  either  by  the  area  which  the  Indian  States  comprise  or  by 
the  population  of  those  States  or  by  any  other  consideration.  I  do 
not  desire  to  be  misunderstood  in  any  wav.  I  have  the  highest 
respect  for  the  position  and  the  status  of  the  Princes.  T  have  the 
highest  respect  for  their  methods  of  administration.  But  I  think 
they  will  agree,  on  further  careful  consideration  of  this  matter, 
that  it  would  not  be  quite  reasonable  to  expect  a  50  per  cent, 
representation  in  the  Upper  House. 

My  Lord,  what  would  be  the  effect  of  such  a  scheme?  If  50  per 
cent,  representation  is  given  to  the  Princes,  I  am  afraid  it  ^vill 
become  a  somewhat  difficult  problem  in  the  matter  of  adjudication, 
for  the  simple  reason  that,  if  a  50  per  cent,  representation  is  given 
to  the  Princes,  it  means  an  absolute,  untrammelled  division  of 
opinion  and  control  in  the  deliberations  of  the  Upper  Chamber. 
What  would  be  the  most  important  and  foremost  effect  of  such  a 
representation?  I  fear  that  the  Indian  States  will  be  in  a  very 
large  measure  controlling  the  policy  of  the  Upper  Chamber.  My 
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Lord,  I  personally  think,  though  I  have  the  greatest  respect  for  the 
manner  in  which  the  Indian  States  have  carried  on  in  the  past  and 
*re  now  carrying  on  their  administrations,  I  would  prefer — and 
this  is  my  personal  opinion — to  remain  under  "the  benevolent  but 
despotic  influence  of  British  bureaucracy  to  coming  under  the  in- 
fluence of  the  untrammelled  autocracy  of  the  Princes. 

I  should  not  be  understood  to  mean  a  single  word  of  disparage- 
ment to  the  great  Indian  States  in  any  way.  What  I  wish  to  point 
out  is  that  such  a  proposal  may  well  be  considered  somewhat  un- 
fair; and,  in  my  opinion,  a  40  or  42  per  cent,  representation  of  the 
Princes — I  am  spqaking  at  present  only  of  the  Upper  Chamber — 
would  be  quite  an  adequate  representation,  considering  the  areas 
over  which  they  rule,  considering  the  total  population  which  they 
possess,  and  considering  all  other  circumstances  to  which  I  have 
given  my  most  careful  thought. 

Chairman :  Have  you  given  your  careful  consideration  to  this, 
Sir  Maneckjee?  We  just  want  to  work  this  out  a  little.  What 
did  you  envisage  as  the  number  of  the  Upper  Chamber?  What  do 
you  envisage  as  the  number? 

Sir  Ma/ieckjM  Dadabhoy :  I  am  in  agreement,  more  or  less,  with 
His  Highness. 

Chairman:  What  number  do  you  think  would  be  a  proper 
number  ? 

Sir  Maneckjee  Dudabhoy :   100  to  125. 

Chairman:  Now,  let  us  take  it  at  100.  Supposing  you  say  100 
in  the  Upper  Chamber,  40  per  cent.,  I  take  it,  would  mean  40. 
Supposing  that  there  are  100  in  the  Upper  Chamber,  and  the 
Princes  are  to  have  only  40,  they  may  be  in  a  difficulty.  I  am  not 
arguing  their  case;  I  am  only  making  the  suggestion  that  that  is 
not  enough  to  go  round  in  this  sort  of  way.  They  will  say — "  We 
want  to  attract  as  many  people  as  we  can  into  this  Federation; 
and,  if  we  have  only  40  seats  to  go  round,  we  may  not  be  able  to 
attract  as  many  as  we  would  like.  We  want  many  more  than 
that.0  That  might  be  worked  in  this  way  (I  do  not  say  that  it  is 
the  right  thing  to  do) — let  us  assume  that  your  proportion  of  40 
per  cent,  is  right,  then,  if  the  Piynces  wanted  to  have  rather  more 
than  40,  have  you  any  objection  to  increasing  the  number  of  the 
Upper  House? 

Sir  Maneckjee  Dadabhoy  :  None  whatever. 

Chairman:  You  have  no  objection  to  increasing  the  number  of 
the  Upper  House  to  what? 

Sir  Maneckjee  Dadabhoij :  So  far  as  I  am  able  to  see  from  the 
recommendation  of  the  Simon  Commission,  the  recommendation  of 
the  Government  of  India,  and  the  recommendation  of  other  bodies, 
there  is  a  general  desire  that  the  number  should  be  anything 
between  100  and  150.  If  you  take  up  to  half  the  numerical 
strength  of  the  Lower  House,  I  think  that  the  Princes  would  have 
no  legitimate  ground  of  complaint. 
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Chairman:  How  many  do  you  propose  to  give  them  on  your 
most  generous  estimate  ?  I  do  not  want  a  percentage ;  but  how 
many  in  actual  Members  do  you  propose  to  give  them?  Are  you 
prepared  to  say  that  you  will  not  go  beyond  60  Princes  in  the 
Upper  Chamber? 

Sir  Maneckjee  Dadabhoy :  I  am  at  present  inclined  to  take  the 
view,  as  regards  the  Tipper  Chamber,  that  it  ought  not  to  exceed 
that  number.  There  are  arguments  which  you  say  are  very  cogent, 
but  they  apply  equally  in  the  case  of  British  India.  What  Your 
Lordship  has  said  applies  equally  to  British  India.  In  the  case  of 
British  India,  the  Upper  Chamber  is  not  only  to  consist  of  elected 
Members  but  some  sort  of  nomination  will  also  have  to  be  provided 
for  as  regards  the  Upper  Chamber.  I  have  laid  my  views  before 
you,  and  that  is  what  i  have  said. 

Chairman:  Might  I  ask  you  this.  Assume,  for  the  sake  of 
argument,  that  the  number  is  150  (I  do  not  say  that  it  is  right),, 
and  assume  that  you  are  going  to  have  nominated  members  (I  am 
not  expressing  an  opinion  upon  that) — are  your  nominated  mem* 
bers  to  be  in  addition  to  the  150? 

Sir  Maneckjee  Dodabhoy :  No. 

Chairman  :  At  whose  expense  are  the  nominated  members  to  be- 
put  there?  Are  they  to  be  put  there  at  the  expense  of  British 
India,  or  at  the  expense  of  the  Princes? 

Sir  Maneckjee  Diulabhoy :  Certainly  at  the  expense  of  British 
India. 

I  feel  certain  that  the  Princes  themselves,  on  a  fair  consideration 
of  this  matter,  and  after  a  discussion  among  themselves,  will  think 
that  after  all  British  India  does  not  propose  to  treat  them  badly. 
I  have  great  confidence  in  the  wisdom  of  our  Princes.  I  have 
great  confidence  in  their  good  sense  and  judgment;  and  after  the 
sympathy  and  patriotism  that  they  have  shown  us  in  the  past,  and 
from  what  I  have  learned  from  their  speeches  at  the  last  Session, 
I  feel  certain  that  Their  Highnesses  will  treat  us  with  generosity 
and  also  with  consideration. 

//.//.  The  Maharaja  of  Bikttner :  You  do  not  want  generosity 
at  our  expense,  I  am  sure. 

Sir  Maneckjee  Dadabhoy :  No.  The  proposal  which  I  haver 
made,  as  I  have  pointed  out,  is  most  reasonable  anil  fair,  consider- 
ing the  position  of  the  Indian  Princes,  considering  their  population, 
considering  the  extent  of  their  area,  and  considering  tne  other 
vital  interests  over  which  they  rule. 

As  regards  the  Lower  Chamber,  whatever  may  be  the  numerical 
strength  fixed,  T  am  prepared  to  concede  to  the  Princes  33$  per 
cent. 

His  Highness  The  Maharaja  of  Bikaner  also  stated  yesterday 
that  there  should  be  a  full  settlement  of  fiscal  matters  before  the 
States  entered  Federation.  I  presume  that  he  only  referred  to 
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fiscal  matters  relative  to  Federal  finance,  which  we  are  discussing- 
to-morrow. 

H.H.  The  Maharaja  of  Bikaner :  We  were  talking  generally  of 
matters  in  which  the  States  will  be  concerned  or  affected  on  the 
question  of  federation.  We  will  be  discussing  those  views  w-heni 
tnat  subject  comes  up. 

Sir  Maneckjee  Dadabhoy :  If  the  question  refers  only  to  the 
position  of  the  Princes  in  regard  to  Federal  finance,  it  is  a  different 
matter;  but  if  there  are  other  matters  unconnected  with  Federal 
finance  in  which  the  Princes  think  themselves  interested,  and  they 
want  any  special  privileges,  I  am  not  aware  that  His  Highness- 
has  made  clear  to  us  what  they  are,  and  I  will,  therefore,  not  say 
anything  upon  the  matter. 

There  is  one.  other  matter  to  which  I  would  like  to  refer.  His 
Highness  yesterday  stated  also  that  the  States  are  not  going  to 
come  into  the  Federation  out  of  selfish  motives.  Nobody,  so  far 
as  I  remember,  has  alluded  to  any  such  sinister  motives  under 
which  the  States  would  propose  to  come  in ;  but,  at  the  same  time, 
if  you  will  permit  me  to  say  so,  although  we  welcome  the  advent 
of  the  States  into  the  Federal  Legislature,  it  cannot  altogether  be 
stated  that  they  will  not  be  benefited,  and  we  do  not  expect  them  to 
come  into  the  Federation  wholly  with  disinterested  motives.  Fede- 
ration is  going  to  help  British  India  as  well  as  the  Indian  States. 
This  corporate  and  joint  working  is  going  to  facilitate  the  advance- 
ment and  elevation  of  India  as  a  whole.  The  States  also  are  going 
to  be  distinctly  profited  in  many  ways.  They  will  be  able  to 
control  the  Customs  and  other  policies  of  the  British  Indian  legis- 
lation in  which  they  are  deeply  interested  and  on  which  the  welfare 
of  their  own  subjects  is  founded.  They  have  also  put  forward 
their  claims  to  share  in  the  Customs  duties,  though  that  will  now 
become  a  Federal  question  and  a  part  of  Federal  finance.  The 
indirect  benefit  to  Indian  States  will  be  in  many  ways  very  exten- 
sive. Further,  they  will  remain  constantly  in  touch  with  British 
Indian  legislation,  which  is  of  paramount  importance. 

My  Lord,  there  are  certain  other  matters  connected  with  this 
and  also  with  the  speech  made  by  His  Highness,  but  I  know  there 
are  many  other  speakers,  and  Your  Lordship  is  very  anxious  that 
we  should  begin  a  discussion  here  on  another  matter.  Therefore, 
I  will  not  dwell  on  the  other  questions. 

Sir  Akbar  HyAari :  My  Lord  Chancellor,  I  shall  proceed  at  once 
seriatim  with  the  order  of  the  questions  which  you  have  embodied 
under  Head  1.  With  regard  to  sub-heads  (i)  and  (ii),  as  to  the 
strength  of  the  Upper  Chamber,  I  should  like  to  read  the  decision 
that  we  came  to  in  the  last  Report  of  the  Federal  Structure  sub- 
Committee  (page  21,  para.  26):  — 

"  But  proceedings  simply  on  the  basis  that  there  will  be 
two  Chambers,  the  Upper  smaller  in  size  than  the  Lower, 
and  without  any  decision  as  to  the  relations  of  one  to  the 
other,  the  balance  of  opinion  was  to  the  effect  that  the  Upper 
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Chamber — which  might  be  described  as  the  Senate — of  the 
Federal  Legislature  should  be  a  small  body,  of  from  100  to 
150  members  .  .  ." 

The  sub-Committee's  Report  in  regard  to  the  size  of  the  Lower 
Chamber  was  as  follows  (page  22,  para.  30) :  — 

"  The  trend  of  opinion  as  to  the  size  of  the  Lower  Chamber 
was  that  it  should  consist  of  approximately  300  members, 
thus  providing  roughly  one  representative  for  each  million 
of  the  inhabitants  of  India.  On  the  other  hand  the  view  was 
strongly  expressed  that  the  requirements  of  efficiency  would 
not  be  met  if  the  Chamber  were  to  exceed  200  as  a  maximum. 
The  sub-Committee  as  a  whole  recognise  the  force  of  these 
considerations,  and  also  of  the  desire  for  a  Chamber  of 
sufficient  size  to  afford  a  reasonable  approach  to  adequate 
representation  of  the  population.  But  since  no  real  ap- 
proach to  this  latter  ideal  could  be  secured  without  enlarging 
the  Legislature  to  an  undue  extent,  the  sub-Committee  think 
that,  having  regard  to  the  great  importance  which  must  be 
attached  to  efficiency  of  working,  250  should  be  adopted  as 
the  number  of  seats  to  be  provided  in  the  Lower  Chamber.'7 

That  is  what  was  in  the  lleport  last  year.  Lord  Chancellor,  I  have 
during  the  present  Session  of  this  Committee  made  it  abundantly 
clear  that,  for  the  sake  of  efficiency,  I  a  in  in  favour  of  a  small 
House  or  Houses,  and  therefore  adhere  to  the  conclusions  arrived  at 
in  the  lleport  of  a  nub-Committee  from  which  I  have  just  now 
quoted. 

Chairman:  Might  I  just  ask  you  this.  Supposing  the  Chamber 
were  100,  and  you  had  50/50  representation,  you  would  be  satisfied 
with  50  members? 

Sir  Akbar  Hydari :  I  will  come  to  that  and  show  you  how  even 
50  seats  would  be  sufficient. 

//.//.  The  Maharaja  of  Bikaner :  May  I  say  that  is  an  indivi- 
dual expression  of  opinion;  it  is  not  made  for  the  Princes. 

Sir  Akbar  Hydari:  [  have  not  given  it  as  such;  I  have  said  this 
is  my  strongly  held  view.  But  here  again,  if  our  British  Indian 
colleagues  all  strongly  feel  that,  in  view  of  the  increase  in  popula- 
tion as  shown  by  the  Census  of  1931,  some  advance  should  be  made 
upon  these  figures,  I  submit  that  the  number  of  the  Lower  House 
should  not  be  advanced  beyond  350,  and  that  then  the  figure  for 
the  Tipper  House  should  be  not  beyond  250.  But,  as  T  have  already 
said,  Lord  Chancellor,  1  really  wish  that  the  figures  which  we  had 
hammered  out  at  the  last  Session  should  remain  where  they  are. 

I  take  this  opportunity,  Lord  Chancellor,  once  more  of  repeating 
— in  view  of  what  has  fallen  from  Mr.  Gandhi  and  Mr.  Ranga- 
swami  lyengnr — that  the  possibility  of  a  small  select  unicameral 
Federal  Legislature  should  be  explored.  My  friend,  Mr.  Jayakar, 
expresed  surprise  yesterday  that  Mr.  Rangaswarai  lyengar  and  I 
should  agree ;  he  thought  that  we  were  extremes  and  that  we  met 
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curiously — that  it  was  curious  that  Mr.  Bangaswami  lyengar  and 
I  should  agree  in  regard  to  the  advisability  01  having  a  unicameral 
Legislature.  And  I  think  it  was  my  honoured  friend,  Sir  Tej 
Bahadur  Sapru,  who  asked  Mr.  lyengar  whether  the  latter  agreea 
to  my  scheme.  I  do  not  know  what  scheme  he  referred  to.  It  is 
true  that  a  scheme  for  a  unicameral  Legislature  \\as  adumbrated 
in  the  Indian  States  Delegation;  but  British  Indian  opinion  was 
supposed  to  be  so  adverse  to  the  principle  of  a  unicameral  Legis- 
lature that  it  never  got  beyond  the  inchoate  stage.  Now,  however, 
that  distinguished  leaders  of  Indian  opinion,  who  have  a  claim  to 
be  considered  as  the  representatives  of  the  great  majority  of  Indian 
opinion,  seem  to  incline  toward  a  unicameral  Legislature,  all  I  ask 
is  that  the  proposal  might  be  further  explored.  The  reasons  why 
Mr.  Rangaswami  lyengar,  Mr.  Gandhi  and  I  agree  in  this  regard 
are  the  same.  They  are  that  a  comparatively  small  select  uni- 
cameral Legislature  for  the  subjects  which  are  to  be  left  to  the 
Federal  Legislature  will  result  in  economy  of  money,  economy  of 
time  and  economy  of  personnel,  without  necessarily  detracting  from 
the  democratic  character  which  a  bicameral  Legislature  would  have. 
It  is  possible  that  we  may  disagree  on  the  question  of  composition ; 
but,  in  the  first  place,  I  am  not  so  sure  of  that,  and  in  the  second,  the 
mere  possibility  that  there  may  eventually  be  a  disagreement 
demands  further  exploration  of  what  I  conceive  to  be  a  valuable 
idea  which  may  resolve  many  of  our  difficulties. 

Sir  Tej  B(ifi(idnr  Sa-prit :  May  F  put  a  question  at  this  point? 
When  Sir  Akbar  Hydari  talks  of  a  unicameral  Legislatures,  does  he 
mean  that  the  single  Chamber  would  be  entirely  an  elected  Cham- 
ber, as  contemplated  by  Mr.  Gandhi  and  Mr.  Rangaswami  fvengar, 
or  does  he  mean  a  Chamber  consisting  only  of  representatives  of 
the  States  and  Governments? 

Sir  Atfbar  ffi/dari:  My  main  object  it  to  keep  that  Chamber  as 
small  as  possible.  Having  in  view  I  he  fact  that  the  Provincial 
Legislatures  will  be  entirely  democratic,  I  hold  that  if  the  Provin- 
cial Legislatures,  which  would  be  reflected  in  their  Governments, 
were  to  send  delegates  to  this  Federal  Chamber,  it  would  meet  my 
point.  I  am  perfectly  prepared,  however,  to  consider  the  matter 
further  in  the  light  of  any  arguments  which  Mr.  Rarigaswami 
lyengar  or  Mr.  Gandhi  or  anybody  else  on  that  side  of  the  table 
may  bring  forward.  All  I  contend  is  that  we  should  try  our  best, 
in  view  of  the  subjects  with  which  the  Federal  Legislature  will 
have  to  deal,  to  make  it  as  small  as  possible,  and  as  select  as  pos- 
sible, and  with  as  much  administrative  experience  as  possible. 

Chairman :  Assuming  that  that  is  right — I  do  not  express  an 
opinion — should  we  have  to  consider  very  carefully  all  the  Provin- 
cial subjects  before  we  came  to  the  Federal  subjects? 

Sir  Akbar  Hydari:  Yes. 

Chairman :  It  would  be  important,  therefore,  to  get  the  Provin- 
cial subjects  right  before  we  really  got  on  to  the  Federal  subjects; 
is  that  right  f 
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Sir  Akbar  Hydari:  Of  course,  Lord  Chancellor,  I  envisage  Pro- 
vincial autonomy  to  such  an  extent  that  all  the  subjects  are  ex* 
hausted. 

Chairman:  How  are  we  going  to  start  that  Provincial  matter? 
Are  we  to  look  carefully  into  it  here  and  make  the  Provincial 
constitutions  water-tight,  and  on  a  water-tight  Provincial  scheme 
set  up  the  Federal  one? 

Sir  Akbar  Hydari:  Certainly.  I  should  not  allow  the  Federal 
Legislature  to  be  seized  with  any  subjects  which  bear  on  Provincial 
autonomy. 

Chairman  :  What  I  was  wondering  was  whether  we  should  not 
have  to  do  the  Provincial  one  first  ? 

Sir  Akbar  Hydari :  Thai  is  a  matter  for  you,  Lord  Chancellor. 

As  to  the  relative  strength,  if  we  are  to  endow  the  two  Chambers 
with  equal  powers,  it  follows  that  the  proportion  as  between  the 
States  and  British  India  should  be  the  same  in  both  Houses.  I 
would  deprecate  one  Chamber  coining  to  be  considered  as  more  the 
Indian  States'  Chamber  than  the  other.  I  want  the  Indian  States 
and  British  India  to  consider  tbat  they  are  equally  interested  in  the 
work  and  equally  responsible  for  the  reputation  of  both  Houses. 
I  would  therefore  give  the  Indian  States  an  equal  degree  of  weight- 
age  in  both  Houses.  As  to  what  that  amount  of  weightage  should 
be,  that  is  a  matter  for  adjustment  and  compromise  between  us  and 
British  India.  His  Highness  The  Maharaja  of  Bikaner  yesterday 
asked  that  in  tbe  Upper  House  the  States  should  have  representa- 
tion on  a  50/50  basis,  and  in  the  Lower  House  on  a  33  J  :  66 §  basis. 
I  realise  that  I  cannot  ask  for  representation  on  a  50/50  basis  in 
both  Houses.  But  I  am  so  keen  on  both  Houses  being  regarded 
as  equally  the  concern  of  British  India  and  the  States  that  I  am 
prepared  to  moderate,  so  far  as  I  am  concerned,  my  attitude  in 
respect  of  one  House,  if  British  India  will  agree  to  compromise  in 
regard  to  the  other  House. 

Coming  to  the  next  question,  you  referred  yesterday,  Lord 
Chancellor,  to  the  many  tests  which  might  be  taken  into  considera- 
tion in  assessing  tbe  relative  importance  of  the  States.  Population 
and  area  seem  to  rny  mind  important,  as  also  such  imponderables 
us  dignity  and  the  amount  of  what  I  may  call  the  Federal  content. 
Revenue,  however,  is,  1  submit,  a  somewhat  unreliable  test,  as  the 
basis  of  the  figures  of  revenue  differ  so  widely  in  different  States. 
For  example,  taking  the  Budget  of  my  own  State,  it  does  not 
include  gross  railway  earnings  or  the  revenue  of  Crown  lands  or  of 
alienated  lands.  In  other  State  Budgets  there  is  not  the  same 
exclusion  of  such  receipts. 

Chairman:  Would  you  help  me  in  this  matter?  You  have  the 
facts  at  your  fingers'  ends.  Taking  the  Chamber  of  Princes,  I  have 
certain  figures  here,  but  I  am  not  sure  whether  they  are  right  or 
not,  because  they  are  only  my  own  figures.  Taking  the  108  States 
— I  know  there  are  109  now,  because  Lord  Irwin  added  another, 
but  we  will  take  the  108  if  you  do  not  mind — I  understand  those 
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108  States  in  the  Chamber  of  Princes  represent  514,000  square 
miles,  60  million  inhabitants  and  42  crores  of  revenue,  and  that 
with  regard  to  the  127  States  which  are  represented  by  12  members, 
they  total  74,000  square  miles,  8  million  inhabitants  and  2-89 
•crores  of  revenue.  Is  that  about  right  ? 

Sir  Akbar  Hydari:  I  have  not  added  up  the  figures  on  that 
basis,  and  I  thought  the  Census  figure  for  the  population  of  the 
Indian  States  was  nearer  80  millions  than  60  millions. 

Chairman  :  60  millions  is  for  those  States  which  have  special 
representation  in  the  Chamber  of  Princes. 

Sir  Akbar  Hydari:  I  have  not  looked  into  the  figures  on  that 
basis.  I  will  give  some  of  my  own  when  I  come  to  that,  according 
to  my  own  classification. 

H.H.  The  Nairab  of  Uhopal :  These  are  1921    figures. 

Chairman :  Yes.  The  reason  I  have  not  the  1931  figures  is 
because  some  of  them  are  not  out.  These  are  for  1921. 

Sir  Akbar  Hydari:  Thai  was  my  difficulty  also. 

There  is  not  the  same  exclusion  in  the  Budgets  of  other  State* 
-of  such  receipts,  or  even  a  severe  exclusion  of  receipts  which  would 
more  properly  come  under  non-service  Budget  heads,  like  capital 
and  other  non-recurring  receipts.  If,  therefore,  revenue  is  to  he 
considered,  you  will  have  to  examine  very  carefully  the  figures  of 
the  Budget  of  each  State  and  what  they  mean. 

It  is  abundantly  clear  to  us  all,  I  think,  that,  having  regard  to 
their  number,  it  is  not  possible  to  give  individual  representation  fo 
all  the  States.  It  is  obviously  impossible  to  give  one  seat  per  State 
and  have  equal  representation  for  the  smallest  and  biggest  in  either 
of  the  two  Houses. 

Chairman:  I  want  you  to  give  me,  if  you  can,  a  figure  with 
regard  to  one  adjective.  You  say — and  I  quite  agree  with  you — 
that  it  is  impossible  to  give  representation  to  all  States.  What  do 
you  mean  by  all  States?  How  many  are  there? 

Sir  Akbar  Hydari:  Or  even  all  the  112  States. 

Chairman :  That  is  what  I  mean.  It  is  impossible  to  give  re- 
presentation even  to  all  the  States  which  are  separately  represented 
in  the  Chamber  of  Princes? 

Sir  Akbar  Hydari:  Yes;  because  it  is  equally  impossible  to  con- 
cede representation  for  the  smallest  and  the  biggest  in  either  of 
the  two  Chambers.  That  is  my  view.  A  line  will  nave  to  be  drawn 
somewhere  unless  we  are  to  make  the  two  Houses  unwieldy  beyond 
the  limits  of  practical  politics,  and  a  grouping  of  States  below  that 
line  is  inevitable.  It  is  in  regard  to  the  principle  of  grouping  that 
there  comes  in  the  valuable  element  of  the  Dholpur-Pattani  scheme 
(if  I  may  so  call  it)  with  which,  of  course,  so  far  as  it 
creates  a  bloc  of  Indian  States  against  a  bloc  of  British  India,  I  do 
not  agree.  This  scheme  gives,  if  I  have  understood  it  aright,  a 
certain  number  of  permanent  seats  to  each  of  the  larger  States  and 
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groups.     The   return   of  the  representatives  of  any   one   State  to 
monopolise  the  college  would  be  avoided  by  a  system  of  rotation. 

Mr.  Jayakar:  If  Sir  Akbar  is  referring  to  the  Dholpur-Pattani 
scheme,  are  we  going  to  have  a  copy  of  that  scheme  circulated  in 
order  that  we  may  be  able  to  follow  these  remarks  intelligently? 

Sir  Akbar  Hydari :  I  do  riot  think  a  copy  of  that  scheme  will 
be  necessary  for  you  to  follow  my  remarks,  because  I  am  really 
illustrating  them  by  figures  which  I  obtained  before  that  scheme 
was  put  forward.  I  am  simply  adverting  to  the  fact  that  the 
Dholpur-Pattani  scheme  has  also  tried  to  solve  this  question,  recog- 
nising how,  on  the  one  hand,  there  is  a  desire  for  every  State  to 
have  some  sort  of  individual  representation,  and,  on  the  other  hand, 
how  difficult  it  is  to  secure  that  without  making  the  House  unwieldy. 
I  will  make  it  clearer  when  T  come  to  a  concrete  illustration. 

Let  me  put  my  ideas  before  you  on  this  point  in  concrete  shape. 
They  are,  let  me  emphasise  most  emphatically,  very  rough,  and 
only  serve  to  bring  out  more  concretely  the  elements  of  the  problem 
— a  possible  method  of  approaching  it.  I  think  \ve  may  take  it  for 
granted  that,  if  there  are  to  be  two  Houses,  the  representation  of 
the  States  in  the  Upper  House  will  at  least  be  equal  to  their  repre- 
sentation in  the  Lower  House.  For  the  sake  of  argument,  taking 
the  lowest  figures  possible — namely,  only  150  for  the  Lower  House 
— and  taking  only  a  representation  of  ?WJ  per  cent,  for  the  States 
in  such  a  small  House,  there  will  be  only  50  seats  to  go  round.  It 
is  clear  that  the  claim  for  representation  purely  on  a  percentage 
of  population  basis  would  ignore  the  fact  that  some  States,  though 
comparatively  small,  have  a  recognised  position,  more  or  less  indi- 
cated by  gun  salutes,  which  cannot  be  ignored.  Taking  for  granted 
that  all  the  21 -gun  salute  States  will  be  represented,  these  number 
five,  and  contain  over  one-third — to  be  more  accurate,  37-81  per 
cent. — of  the  total  Indian  States'  population.  Then  there  are  six 
19-gun  States,  which  amongst  them  contain  almost  111  per  cent. 
of  the  population.  These  are  Kolhapur,  Travancore,  Inaore,  Udai- 
pur,  Bhopal  and  Kalat.  These  must  all  have  seats.  Then  come 
the  17-gun  States,  which  are  13  in  number,  absorbing  over  15  per 
cent,  of  the  population.  They  are  Rewa,  Cochin,  Bahawalpur, 
Patiala,  Bharatpur,  Bikaner,  Bundi,  Jaipur,  Jodhpur,  Karauli, 
Kotah,  Tonk,  Cutch.  These  all  must  have  seats.  There  are  thus 
24  seats  allotted  with  due  regard  to  all  the  factors,  including 
dignity,  and  absorbing  64-24  per  cent,  of  the  population — 24  seats 
allotted  out  of  50  seats. 

There  remain  then  a  mimber  of  States  which  must  be  represented 
in  some  way,  and  they  can  either  elect  their  representatives  through 
the  Chamber  of  Princes  or  arrange  on  a  territorial  basis.  If  the 
arrangement  is  on  a  territorial  basis,  some  such  arrangements  as 
the  following  might  be  adopted.  I  am  simply  indicating  a  way 
in  which  the  problem  can  be  approached,  and  I  am  trying  to  make 
my  illustration  concrete.  For  Assam  and  Bengal  States,  1;  for 
Bihar  and  Orissa  States,  1 ;  Bombay  States,  1 ;  Central  India  States, 
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2 ;  Punjab  States,  1 ;  Rajputana  States,  1 ;  Western  India  States, 
3;  United  Provinces  States,  1;  Central  Provinces  States,  1.  You 
will  observe  that  I  have  allowed  for  territorial  blocs  which  are 
already  well  represented  by  individual  States — for  example,  Raj- 
putana only  gets  one.  I  have  followed  the  reverse  process  for 
Western  India  and  Central  India,  which  do  not  come  in  for  indi- 
vidual representation.  You  have  thus  now  24  seats  for  States  of 
higher  dignity  and  12  for  groups  of  smaller  States.  The  total  is 
thus  36,  leaving  14  for  disposal. 

It  is  understood  that  the  five  major  States  all  claim  special 
representation,  and  the  other  four  of  these  five  are  prepared  to 
concede  a  premier  position  to  Hyderabad,  but  are  not  inclined  to 
make  any  concessions  to  each  other.  In  any  case,  Hyderabad 
would  be  entitled  on  a  population  basis  to  8,  but  would  be  content 
with  6.  These  supplementary  seats  might  be  arranged  somewhat 
as  follows:  Hyderabad  5,  Mysore  3,  liaroda  2,  Gwalior  2,  and 
Kashmir  2.  Thai  is  how  the  remaining  J4  seats  go  round.  You 
will  find  that  these  represent  the  population  covered  by  the  areas, 
and  the  votes  follow  that.  I  hope  thai  J  have  made  it  abundantly 
clear  that,  even  taking  the  number  at  HK  worst,  namely,  f)0  seats 
only,  it  is  possible  to  make  them  go  round. 

I  will  now  argue  as  to  why  we  should  really  try  to  limit  the 
number  as  much  as  possible.  My  reasons  are  these.  Not  only 
would  a  system  of  grouping  ensure  that  the  Federal  Legislature, 
whether  unicameral  or  bicameral,  was  kept  small  in  numbers,  but 
that,  in  so  far  as  the  States  are  concerned,  the  quality  of  the 
Members  was  good.  Whereas  it  would  be  quite  possible  for  groups 
of  the  smaller  States  to  select  men  of  real  eminence  as  their  repre- 
sentatives, it  would  be  beyond  the  resources  of  each  small  State 
to  do  so.  It  is  extremely  probable  that,  having  regard  to  the 
nature  of  the  subjects  which  we  propose  to  make  federal,  the 
smaller  States,  which  presumably  would  be  grouped  regionally, 
would  have  a  common  interest  in  Federal  questions.  Moreover, 
some  system  of  rotation  would  provide  that  each  individual  State 
within  the  group  would  get  a  chance  at  stated  periods  to  send  a 
representative  on  behalf  of  the  group,  so  that  no  one  member  of 
the  group  would  be  able,  for  all  time,  to  monopolise  that  seat.  I 
am  so  convinced  of  the  necessity  of  small  numbers  that,  for  my 
part,  I  should  not  hesitate  to  sacrifice  one  or  two  seats  which  would 
be  mv  right  on  the  basis  of  area,  population,  Federal  content,  and 
dignity,  in  order  to  keep  down  the  numbers  of  the  whole. 

I  come  now  to  question  (iv),  which  is:  — 

"  On   the   assumption   that,    at   the   outset,    some   States 
decline  to  enter  the  Federation — 

(a)  On  what  principles  is  the  voting  strength  of  the 
States  in  each  Chamber  to  be  determined  from  time  to 
time,  until  such  time  as  all  the  States  become  Units  of 
the  Federation? 
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(6)  To  what  minimum  extent  must  the  adherence  of 
Indian  States  be  secured  in  order  to  justify  the  initiation 
of  a  Federal  Constitution  ?" 

As  regards  the  first  part  of  the  question,  I  envisage  the  procedure 
to  be  somewhat  as  follows.  From  the  outset  it  should  be  decided 
what  the  representation  of  each  State  or  group  of  States  will  be 
if  all  the  States  enter  the  Federation.  The  quota  of  those  States 
who  are  not  at  any  time  members  of  the  Federation  should  be 
distributed  proportionately  among  the  States  who  have  joined  the 
Federation.  The  latter  would  give  these  additional  seats  up  a* 
the  States  joined.  The  question  as  to  which  State  or  States  should 
give  up  these  supplementary  seats  first  may  be  decided  afterwards. 
For  example,  they  mirfit  be  given  up  by  rotation,  beginning  with 
the  State  that  has  the  largest  quota  to  give  up.  This  is  my  answer 
to  that  question. 

My  answer  to  question  (iv)  (6)  is  that,  if  States  representing  51 
per  cent,  of  the  total  population  under  Indian  States'  rule  decide 
to  adhere  to  the  Federation,  that  should  be  taken  as  sufficient  to 
justify  the  initiation  of  a  Federal  constitution.  In  this  connec- 
tion talking  by  numbers  is  misleading.  The  first  five  States  contain 
37-81  per  cent,  of  the  total  Indian  States'  population;  the  next 
seven,  14-67  per  cent.  That  means  that,  if  the  first  twelve  States 
in  respect  of  population  join  the  Federation,  you  will  have  States 
representing  just  over  51  per  cent,  of  the  Indian  States'  population 
adhering  to  tne  new  constitution. 

Question  (v)  is  not  one  which  concerns  Indian  States,  at  least 
at  present. 

Chairman :  You  have  given  us  very  clearly  your  personal  views r 
for  which  we  are  all  very  grateful ;  but  who  would  decide  upon  this? 
Would  some  Committee  of  the  Princes  decide? 

Sir  Akbar  Hydari:  Yes,  I  think  so.  I  am  expressing  the  same- 
views  as  Mysore. 

H .//.  The  Nawab  of  Bhopal:  I  have  only  to  add  that  we  have 
listened  with  great  interest  to  what  Sir  Akbar  has  said ;  but  I 
should  like  to  make  it  definitely  clear  that  the  question  of  the  dis- 
tribution of  seats  among  the  States  inter  se  is  the  concern  of  the 
States,  and  it  has  already  been  decided  that  they  (namely  the 
States)  shall  settle  this  matter  amongst  themselves  as  soon  as  the 
total  number  of  seats  to  be  allotted  to  them  has  been  settled.  Thi& 
question  does  not  concern  this  Conference. 

Sir  Akbar  Hydari:  I  entirely  agree  with  what  His  Highness 
has  said — that  it  does  not  concern  this  Conference.  I  gave  this 
merely  as  an  illustration  to  show — in  reply  to  the  question  you 
put  to  Sir  Maneckjee  Dadabhoy — that  even  50  seats  could  be  worked 
in  such  a  way  that  they  would  be  sufficient  to  go  round. 

Sir  Mirza  Ismail :  I  am  afraid  I  cannot  agree  with  His  Highness 
of  Bhopal ;  and  I  think  the  fact  that  I  do  not  agree  with  him  here 
seems  to  be  sufficient  justification  for  the  appointment  of  a  special 
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independent  committee  to  decide  this  question.  It  is  a  very  diffi- 
cult and  intricate  problem.  It  is  impossible  that  the  States  can 
«ver  come  to  any  agreement  on  the  subject  of  the  distribution  of 
seats.  The  easiest  and  simplest  way  is  to  refer  it  to  am  independent 
and  impartial  committee. 

Mr.  lyengar :  Have  I  understood  Sir  Mirza  correctly  in  con- 
sidering that  this  independent  and  impartial  committee  will  deal 
with  the  general  allocation  of  seats  in  regard  to  the  Upper  and 
Lower  Chambers,  or  only  with  the  very  restricted  question  as  to 
how  the  seats  shall  be  distributed  among  the  Princes? 

Sir  Mirza  Ismail :  You  will  have  to  have  an  extensive  grouping 
of  the  smaller  and  the  smallest  States.  It  is  a  very  big  question 
— how  these  various  States  have  to  he  grouped  together,  and  how 
many  seats  are  to  be  allotted  to  the  bigger  States.  All  these 
questions  would  have  to  be  gone  into  very  carefully  by  the  com- 
mittee. Let  me  emphasise  the  character  of  the  committee.  It  should 
be  a  perfectly  independent  committee,  on  which  there  should  not  be 
a,  single  representative  of  the  Indian  States,  so  that  everybody 
might  have  the  fullest  confidence  in  its  recommendations. 

Dr.  Ambedkar:  Will  the  recommendations  of  the  committee 
be  final? 

Sir  Mirza  Ismail :  They  would  have  to  be  submitted  to  the 
Viceroy  and  by  the  Viceroy  to  Hifl  Majesty's  Government.  The 
decision  of  His  Majesty's  Government  should  be  final  with  regard 
to  this  matter.  As  to  those  States  which  do  not  accept  the  seats — 
I  mean  whatever  seats  have  been  allotted  to  them — it  would  be  open 
to  them  to  stand  out  of  the  Federation.  There  must  be  some 
finality  in  this  matter.  I  think  a  tribunal  or  a  committee  like 
that  would  be  in  the  best  possible  position  to  decide  ri  question 
of  so  much  complexity  and  difficulty. 

H.H.  The  Nawab  of  Bhopal :  Lord  Chancellor,  I  have  spoken 
in  the  name  of  the  Chamber  of  Princes,  whatever  that  may  be 
worth  to  you. 

H.H.  The  Maharaja  of  Bikaner:  Shall  we  have  an  opportunity 
later,  Sir,  of  dealing  with  some  of  these  points? 

Chairman:  Certainly. 

H.H.  The  Maharaja  of  Bikaner:  In  the  meanwhile,  all  I  need 
tell  you  ivS  that  yesterday,  after  my  general  observations  as  far  a* 
Head  1  was  concerned,  I.  was  merely  voicing  the  views  generally 
of  the  Indian  States  Delegation. 

Sir  Mirza  Ismail :  I  am  speaking  not  only  on  behalf  of  Mysore, 
but  also  of  the  two  biggest  States  in  Raj  put  an  a — Jaipur  and 
Jodhpur — which  I  have  the  honour  to  represent. 

Dr.  Shafa'at  Ahmad  Khan:  Lord  Chancellor.  It  is  a  great 
handicap  to  follow  an  experienced  statesman,  and  I  am  speaking, 
therefore,  under  a  sense  of  disadvantage;  but,  Sir,  as  a  member 
of  the  Committee,  I  would  like  to  put  a  few  points  before  this 


314 

body.  The  first  point  which  we  have  to  decide  is  the  total  strength 
of  the  Lower  Chamber.  Lord  Chancellor,  I  suggest  that  the  total 
strength  should  be  300  Members.  I  do  so  because  I  regard  300 
as  a  reasonable  figure  which  will  satinfy  the  requirements  both  of 
Head  1  was  concerned,  I  WHS  merely  voicing  the  views  generally 
efficiency  and  of  representation.  We  cannot  have  too  large  a  body, 
because  if  the  body  at  the  Centre  is  ioo  large  it  will  not  be  able 
to  do  really  good  and  efficient  work. 

Sir  Tej  Bahadur  Sapru :  You  want  300  for  the  Lower  House? 

Dr.  Shafa'at  Ah-mad  Khan:  300  for  the  Lower  House,  yes\ 
If,  on  the  other  hand,  it  is  too  small,  the  constituencies  will  be  so 
large  and  so  unwieldy  that  it  will  be  quite  impossible  for  the 
Members  to  keep  in  touch  with  their  constituents.  There  is  another 
reason,  Lord  Chancellor,  why  I  advocate  this  number,  and  it  is  this. 
India  is  a  country  of  long  distances,  and  it  is  very  difficult  for  a 
body  of,  say,  600  or  800  persons — to  take  figures  which  have  been 
proposed  by  some  members — to  secure  the  presence  of  all  its  Mem- 
bers. It  woiild  be  difficult  for  all  the  Members  to  attend  the 
Lower  House  regularly.  Moreover,  the  class  from  which  the  Mem- 
bers come  is  not  what  I  may  call  a  professional  class.  We  have, 
of  course,  persons  who  devote  their  whole  time  to  political  work ; 
but,  apart  from  that,  we  have  a  very  large  number  of  persons  who 
regard  it  as  their  duly  to  devote  some  part  of  their  time  only  to 
political  work,  and  who  cannot  therefore  attend  the  meetings  of 
the  Assembly  regularly  if  the  meetings  are  too  lon^r. 

With  regard  to  the  Upper  Chamber,  I  think  there  should  be 
150  Members.  An  Upper  Chamber  should,  I  think,  in  all  cases 
be  much  smaller  than  the  Lower  Chamber,  because  the  Upper 
Chamber  will,  I  believe,  do  very  solid  work  and  very  good  work  if 
its  numbers  are  kept  very  small.  The  Senate  of  the  United  States 
of  America  has,  T  believe,  06  Members;  in  the  Upper  House  of 
the  Union  of  South  Africa  there  are,  I  think,  only  41  Members; 
while  in  Australia  the  number  is  also  not  very  large —I  do  not 
think  more  than  about  50  all  op-ether. 

Dr.  Ambedknr:  What  is  ibe  population? 

Dr.  Sit  a  fa9  at  Ah  mod  Khan  :  The  population  of  the  United  States 
of  America  is  large  enough. 

Dr.  Ambedkar:  Compared  with  that  of  India? 

Dr.  Slta/a'at  Ahmad  Khan:  You  cannot  go  by  population  in 
every  case;  but  in  this  case  the  Senate  T  propose  is  certainly  bigger 
than  the  Senate  of  the  United  States  of  America,  which  has  only 
96  Members. 

The  next  point,  Lord  Chancellor,  is  the  basis  on  which  the 
apportionment  of  the  number  of  seats  between  the  States  and  British 
India  should  be  made.  That  is,  if  I  may  say  so.  the  crux  of  the 
whole  problem ;  and  if  we  decide  this  question  satisfactorily  we 
shall  be  able  to  achieve  what  all  of  us  desire — federation.  In  con- 
sidering this  question  T  submit  that  we  must  keep  certain  principles 
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in  view.  If  we  do  not  keep  certain  principles  in  view  we  are  likely 
to  frame  proposals  for  the  representation  of  the  British  Indian 
Provinces  and  for  the  Indian  States  on  an  inconsistent  basis.  I 
propose  that  the  basis  of  apportionment  should  be  population  both 
in  the  Lower  Chamber  and  in  the  Upper  Chamber,  both  for  the 
Indian  States  and  for  British  India.  That  is  my  proposal;  and 
I  make  it  because,  if  we  introduce  any  other  principle,  1  feel  it 
will  lead  to  infinite  confusion,  complexity  and  inextricable  diffi- 
culties in  the  working  of  our  constitution.  We  know  how  difficult 
it  would  be  to  assign  seats  among  the  States  themselves.  We  have 
to  take  not  only  the  question  of  population  but  also  it  is  suggested, 
such  questions  as  salute,  area  and  so  on.  Various  bases  have  been 
suggested.  If  we  try  to  work  out  any  scheme  on  the  bases  sug- 
gested from  various  quarters,  it  will  be  found  that  the  number  of 
Members  of  the  two  Chambers  will  become  too  large  and  they  will 
be  unwieldy;  and  there  will  be  no  finality  or  complete  satisfaction 
so  far  as  the  representation  both  of  British  India  ana  of  the  Indian 
States  is  concerned.  I  submit,  therefore,  that  the  population  basis 
is  the  safest,  the  soundest,  and  on  the  whole  the  best  which  could 
be  Adopted  in  considering  this  question,  I  therefore  suggest  Unit 
the  Indian  States  should  be  given  representation  both  in  the  Lower 
Chamber  and  in  the  Upper  Chamber  according  to  population.  It 
is  said  that,  in  considering  the  representation  of  the  States,  regard 
should  be  had  to  areas,  t  do  not  agree  at  all  with  this  view.  If 
we  have  to  pay  regard  to  area,  let  us  consider  what  would  happen, 
for  instance,  in  the  case  of  the  Sahara  Desert,  if  we  had  a  Union 
of  Africa.  Are  we  going  to  give  full  representation  according  to 
area  to  that  large  and  inhospitable  tract?  Or  take  the  Gobi  Desert. 
[  submit,  therefore,  that  area  should  not  be  taken  into  account. 

Then,  Sir,  it  is  said  that,  at  least  so  far  as  the  Upper  Chamber 
is  concerned,  there  ought  to  bo  equality  of  representation  of  the 
different  Units,  and  that  the  Indian  States  should  have  50  per  cent, 
of  the  seats  because,  in  the  United  States  of  America,  every  State 
has  the  same  number  of  Members  in  the  Upper  House.  I  beg  to 
submit,  however,  that  the  conditions  in  the  two  countries  are 
entirely  different.  You  cannot  compare  the  heterogeneous  condi- 
tion of  the  Indian  States  with  the  absolutely  sovereign  character 
of  the  American  States  before  they  joined  the  Union.  Before  they 
joined  the  Union  they  were  absolutely  sovereign  in  the  truest  sense 
of  the  terra,  and  they  came  and  joined  it  because  they  had  been 
told  that,  so  far  at  least  as  the  Upper  House  was  concerned,  they 
would  be  given  equality.  If,  in  India,  the  Provinces  and  States 
occupied  precisely  the  same  position  as  the  American  States  occu- 
pied in  1787,  I  would  certainly  say  that  there  might  be  equality 
of  representation  in  the  Upper  House.  But  what  do  I  findP  On 
the  one  hand  I  find  the  highly  efficient  and  developed  Provinces  of 
British  India,  possessing  an  organic  unity  and  uniformity,  which 
have  the  stamp  of  an  all-India  character,  if  I  may  say  so,  on  them. 
On  the  other  hand  I  find  levels  of  cultural,  political,  economic  and 
administrative  development  which  vary  considerably.  Unless  and 
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until,  therefore,  there  is  complete  similarity  between  the  conditions 
of  the  two  sections  of  the  country,  it  is  very  difficult  for  us  to  concede 
that  point. 

Another  argument  which  has  been  adduced  in  certain  quarters 
is  that  the  German  Federation  before  the  War  also  conceded  ade- 
quate representation  to  the  States;  but  may  I  point  out  that  the 
very  principle  of  the  German  Federation  was  inequality.  The 
German  Federation  was  based  essentially  on  the  principle  of 
inequality.  You  had  at  the  top  Prussia,  and  then  you  had  a 
number  of  other  States  possessing  votes  ranging  from  six  for  Bavaria 
to  one  for  fourteen  States.  It  was  because  of  the  inequality  that 
the  Federation  was  brought  about. 

It  is  also  said  that,  in  the  States  possessing  large  areas,  there 
is  bound  to  be  expansion  of  population  later  on.  Well,  that  can 
be  met,  as  it  has  been  met  in  many  constitutions,  by  laying  down  a 
provision  that  after  each  Census  (say,  after  10  years)  the  propor- 
tion of  the  Indian  States  as  well  as  of  the  British  Provinces,  should 
be  increased  both  in  the  Lower  and  in  the  Upper  House. 

Sir  Muhammad  Shaft :  Readjusted  ? 

Dr.  Shafa'at  Ahmad  Khan:  Readjusted,  yes.  This  is  done  in 
Canada  every  10  years,  in  Australia  every  10  years,  in  South 
Africa  also;  and  I  may  say  that  it  is  provided  for  in  the  new 
German  Constitution  and  other  constitutions.  So  that  argument 
can  be  met  by  the  successful  working  of  this  provision  in  many  other 
constitutions. 

I  now  come  to  the  next  point  : 

11  On  the  assumption  that,  at  the  outset,  some  States  decline 
to  enter  the  Federation — (a)  on  what  principles  is  the  voting 
strength  in  each  Chamber  to  be  determined  from  time  to 
time ?" 

This  is  a  point  which  has  cropped  up  whenever  there  have  been 
projects  of  federation.  It  is  not  an  entirely  new  point.  This 
difficulty  has  been  faced  by  all  the  framers  of  constitutions  before, 
if  I  may  say  so.  I  will  take  up  (iv)  (6),  first,  with  your  permission  : 

"  To  what  minimum  extent  must  the  adherence  of  Indian 
States  be  secured ?M 

I  propose  that,  unless  and  until  at  least  half  of  the  States,  possess- 
ing half  the  population — about  40  millions,  that  is  to  say — come 
in,  the  initiation  of  a  Federal  Constitution  cannot  be  justified. 

Sir  Muhammad  Shaft:  79  millions  is  the  total  population. 

Chairman:  You  are  in  agreement  with  Sir  Akbar.  So  long  as 
there  is  51  per  cent,  of  the  population,  you  say  **  go  ahead." 

Dr.  Skafa'at  Ahmad  Khan :  Yes ;  but  if  other  States  do  not  join 
later  on,  if  50  per  cent,  come  in,  I  should  give  them  a  voting 
strength  in  both  the  Chambers  o*ly  according  to  tke  amount  of 
their  actual  representation  in  the  respective  Chambers.  I  would 
not  allow  them  to  exercise  all  ike  votes  to  which  they  would  be 
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entitled  if  every  one  of  them  joined  the  Federation.  This  provision 
would  also  simplify  the  difficult  and  intricate  problem  of  grouping. 
So  far  as  this  question  is  concerned,  I  am  not  going  to  enter  into 
it,  because  I  believe  it  is  entirely  the  concern  of  the  States  and 
that  the  British  Indian  representatives  have  nothing  to  do  with  it. 
The  grouping  may  be  effected  according  to  any  principle  that  may 
be  arrived  at  among  the  States  themselves;  out  I  beg  to  submit 
that,  if  this  principle — the  principle  of  population — is  followed 
throughout,  then  their  difficulties  also  will  be  greatly  simplified 
and  lessened,  because  they  will  get  representation  in  the  Lower 
Chamber,  say,  at  the  rate  of  about  one  Member  per  million  of  popu- 
lation, and  one  per  two  million  in  the  Upper  Chamber.  If  60 
persons  come  in  in  both  the  Chambers,  we  can  make  the  necessary 
readjustments  from  time  to  time;  but  I  am  not  prepared — and  I 
think  very  few  persons  on  this  side  are  prepared — to  give  them 
the  votes  to  which  they  would  be  entitled  if  all  of  them  joined 
the  Federation.  The  principle  in  all  federations  has  been  that  « 
State  should  be  given  the  right  to  vote  in  either  Chamber  only  if  it 
had  joined  the  federation. 

Dr.  Shafaat  Ahmad  Khan  :  I  now  come  to  the  last  point.  Here 
again  I  would  apply  precisely  the  same  principle — the  principle 
of  population — both  in  the  Lower  House  and  in  the  Upper  House. 
At  the  present  time,  the  amount  of  representation  enjoyed  by  vari- 
ous Provinces,  both  in  the  Lower  Chamber  arid  in  the  ITpper  Cham- 
ber of  the  Central  Legislature,  is  not  based  on  any  sound  lines. 
Some  Provinces  have  been  given  a  larger  representation  than  others. 

Chairman  :  Then  you  would  rather  suggest,  for  example,  thai 
the  Central  Provinces,  which  have  only  13  millions,  if  I  remember 
aright,  while  Bengal,  for  example,  has  40  millions,  should  only 
have  about  one-third  of  the  representation  of  Bengal!'' 

Dr.  Shafa'at  Ahmad  Khan :  It  should  be  done  according  <o 
population,  whatever  it  may  be.  The  Franchise  Committee  of  1919 
allotted  seats  to  the  various  Provinces  on  no  principle  at  all.  The 
three  Presidencies — Madras,  Bengal  and  Bombay — were  given  a 
disproportionate  amount,  while  the  United  Provinces  and  other  Pro- 
vinces were  not  really  given  their  due  share. 

Chairman:  Would  the  effect  of  that  be  that  the  Punjab  would 
only  have  half  the  number  of  places  that  Bengal  had  ? 

Dr.  Shafa'at  Ahmad  Khan:  I  think  it  would  be  so. 

Chairman:  And,  for  example,  the  Punjab  would  only  have  half 
the  number  of  Members  that  Madras  had? 

Dr.  Shaja'at  Ahmad  Khan:  Yes. 

Mr.  Joshi:  Sir,  Before  I  offer  any  remarks  on  the  particular 
subjects,  I  would  be  permitted  to  make  one  or  two  general  obser- 
vations. In  his  speech,  His  Highness  The  Maharaja  of  Bikaner 
yesterday  said  that  som«  members  of  thin  Committee  maintained 
that  they  had  a  right  to  interfere  in  the  domestic  affairs  of  the" 
Indian  States.  I  feel  that,  so  far  a»  I  could  follow  the  proceedings 
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of  this  Committee,  there  was  not  a  single  member  who  maintained 
that  he  would  advocate  interference  in  the  domestic  affairs  of  the 
Indian  States.  What  some  of  us  did  maintain  was  that,  if  the 
Princes  desired  to  enter  the  Federation,  the  matters  which  are 
concerned  with  that  Federation  are  not  domestic  affairs  of  the  Indian 
States — they  are  matters  of  common  concern,  and  to  that  extent 
the  approval  of  both  British  India  and  Indian  India  is  absolutely 
necessary.  If  interference  in  these  matters  is  to  be  regarded  as 
interference,  then  we  claim  that  it  is  a  legitimate  interference.  We 
feel  that  the  character  of  the  Legislatures  in  India  is  not  a  domestic 
affair  of  the  Indian  States;  it  is  a  matter  of  common  concern. 
And  when  we  claim  what  the  character  of  the  Federal  Legislature 
should  be,  we  claim  that  wo  offer  no  interference  in  the  domestic 
affairs  of  the  States;  and  if  that  is  an  interference,  we  again  claim 
that  it  is  a  legitimate  interference. 

May  I  also  say  that  it  was  said  that  there  were  some  members 
who  had  imputed  selfish  motives  to  the  Princes  in  joining  the  Indian 
Federation.  Again,  Sir,  I  have  not  heard  any  member  attribute 
merely  selfish  motives  to  the  Princes.  I  myself  referred  to  this 
point;  and  I  made  it  quite  clear  that  the  Princes  are  desirous  of 
entering  the  Federation  both  out  of  consideration  for  their  own 
interests  and  out  of  patriotic,  motives. 

//, 77.  The  Maharaja  of  Bikaner :  I  think  the  words  you  used 
were  "  selfish  and  patriotic  reasons." 

Mr.  Joshi:  I  maintain  that  the  Princes  are  desirous  of  enter- 
ing the  Federation  out  of  consideration  of  their  own  interests,  as 
well  as  out  of  patriotic  motives.  I  feel  that,  if  the  Princes  are 
entering  the  Federation  only  from  philanthropic  motives,  they  are 
not  likely  to  secure  the  kind  of  Federation  which  will  be  in  the 
interests  of  the  whole  of  India.  I  feel  that  the  Federation  must 
serve  the  interests  of  British  India  as  well  as  of  Indian  India. 

Chairman:  I  rather  want  to  think  of  India  as  India;  not  as 
British  India  and  Indian  India.  Let  us  drop  the  adjectives. 

Mr.  Joshi :  His  Highness  made  an  appeal  to  the  members  re- 
presenting British  India  to  place  greater  confidence  in  the  repre- 
sentatives of  the  States.  I  felt,  on  account  of  the  unique  position 
which  His  Highness  The  Maharaja  of  Bikaner  holds,  that  his 
appeal  should  have  been  for  greater  mutual  confidence  rather  than 
an  appeal  for  greater  confidence  in  the  Indian  States.  It  is,  I 
believe,  a  greater  measure  of  mutual  confidence  that  will  lead  to 
the  proper  settlement  of  this  question,  rather  than  one  side  putting 
greater  confidence  in  the  other. 

I  wish  now  to  discuss  very  briefly  the  various  sub-heads.  The 
first  one  to  which  I  will  refer  is  the  total  strength  of  the  two 
Chambers.  My  own  view  is  that,  the  larger  the  number,  the  better 
it  is  for  the  representation  of  the  various  interests  in  India.  I 
would  roughly  suggest  that  the  number  should  be  about  600  for  the 
Lower  House.  My  object  in  stating  this  number  is  that,  for  the 
proper  representation  of  the  various  interests  and  communities,  it  is 
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a  better  plan  to  be  able  to  secure  multi-Member  constituencies  of 
manageable  size.  I  feel  that  a  constituency  for  an  area  of  manage- 
able size  should  not  include  more  than  an  area  equal  to  the  average 
area  of  two  British  Indian  Districts.  A  District  is  a  defined  term 
in  India.  There  would  be  about  125  constituencies.  If  we  are 
going  to  have  multi-Member  constituencies,  there  should  be  on  at\ 
average  three,  if  not  four.  Members  for  each  constituency.  I  would 
have  on  an  average  between  throe  and  four  Members  for  each  con- 
stituency, so  that  we  may  have,  out  of  this  number,  a  representa- 
tion of  the  majority  population,  a  representation  of  the  minority 
communities,  and  a  representation  of  the  major  economic  interests, 
I  fee]  that  this  arrangement  is  a  much  better  arrangement  if  we 
take  a  longer  view  of  our  needs.  Therefore,  unless  we  have  a 
sufficiently  large  number,  approaching  600,  we  shall  not  be  able 
to  get  a  multi-Member  constituency  of  a  manageable  size.  For  that 
reason  I  have  suggested  the  ninnber  600.  It  is  quite  possible  that, 
when  a  committee  is  appointed,  and  when  we  know  all  the  facts  as 
to  the  number  of  Provinces,  and  the  method  of  the  representation 
of  the  States,  we  may  be  able  to  fix  a  definite  number;  but  my 
view  is  that  it  cannot  be  less  than  600.  T  also  say  that  it  should 
not  very  much  exceed  700.  I  would  put  tho  number  between  600 
and  700. 

As  regards  the  (Council  of  State,  T  would  put  the  number  at 
approaching  400;  and  making  an  adjustment  of  the  Provinces,  the 
numbers  in  the  Legislature,  and  the  representation  of  various 
interests,  might  increase  that  number  to  500.  I  would,  therefore, 
keep  the  number  between  400  and  500.  T  feel  here  again  that  a 
larger  number  will  facilitate  the  proper  representation  of  the  various 
communities  and  interests. 

Sir  Mancckjee  Dadabhoy :  At  any  rate,  His  Highness  The  Maha- 
raja of  Bikaner  will  have  no  grouse  if  it  is  500. 

//.//.   The  Maharaja  of  Jiiktinrr :   T  do  not  know  about  500. 

^fr.  Joxhi :  Taking  it  for  granted  that  the  election  of  the  Upper 
House  will  be  by  the  Members  of  the  Provincial  Legislatures,  still, 
if  all  interests  are  to  be  represented,  the  number  of  Members  to 
be  elected  by  each  Provincial  Council  must  be  sufficiently  large. 
Fnless  that  number  is  large,  many  interests  will  go  without  repre- 
sentation, or  we  shall  have  to  find  methods  of  representation  which 
will  not  be  satisfactory  to  those  interests.  I  feel  that,  if  we  keep  a 
larger  number  in  view,  that  will  also  be  convenient  for  the  proper 
representation  of  the  States.  I  know  that  it  may  be  said  that  it  ift 
not  our  business  to  discuss  how  the  representation  of  the  States 
should  be  effected;  but  it  is  open  to  us  to  say  that,  if  we  keep  in 
view  a  large  number,  it  will  be  more  convenient  for  the  representa- 
tion of  the  States.  It  is  not  quite  correct  to  say  that  it  is  not  the 
concern  of  the  representatives  of  British  India  how  the  States  should 
be  represented.  I  feel  that  the  settlement  of  this  great  issue  which 
is  before  us  depends  also  to  some  extent  upon  how  the  States  are 
represented.  If  every  State,  or  the  larger  number  of  States,  are 
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to  be  represented  only  by  one  Member,  we  shall  have  to  consider 
how  the  representation  which  is  claimed  by  the  minority  commu- 
nities is  likely  to  be  affected.  The  minority  communities  have 
claimed  a  representation.  The  Muslim  minority  especially  has 
claimed  a  representation  of  33£  per  cent,  of  the  total  Federal  Legis- 
lature. We  are  not  yet  told  by  Their  Highnesses  whether  they 
propose  to  reserve  any  proportion  of  their  representation  for,  say, 
the  representation  of  the  Muslim  interests,  or  for  the  representation 
of  the  Depressed  Classes,  or  for  the  representation  of  Labour.  They 
have  not  stated  anything  upon  this  point.  I  do  not  know  whether 
they  propose  to  say  anything  upon  the  point ;  but  I  feel  that,  unless 
there  is  some  fair  representation  of  the  different  communities  and 
interests  within  the  representation  of  the  States  also,  there  is  not 
going  to  be  a  settlement  in  this  Conference  at  all.  For  that  proper 
representation  of  the  various  interests,  even  from  the  quota  of  the 
Indian  States,  what  is  really  necessary  is  ihat  the  number  of  repre- 
sentatives should  be  large,  and  that  there  should  be  multi-Member 
constituencies.  It  is  on  that  account  that  I  feel  that  the  institu- 
tion of  multi-Member  constituencies  and  the  largeness  of  the  number 
will  help  in  the  solution  of  the  most  difficult  questions  which  are 
before  us. 

I  shall  now,  Sir,  take  up  question  (iii) — the  basis  of  the  appor- 
tionment of  the  total  number  of  seats  between  the  States  and 
British  India.  On  this  point  my  view  is  that  the  seats  in  the 
Legislature  should  be  distributed  between  British  India  and  the 
Indian  states,  and  even  between  the  Provinces  in  British  India,  on 
the  only  possible  basis — that  of  population.  I  feel,  Sir,  tfcat  if  all 
the  difficulties  that  we  are  likely  to  meet  in  this  Conference  are 
to  be  avoided,  it  is  better  to  accept  a  principle  which  will  be  found 
by  all  to  be  a  reasonable  principle.  Then  everybody  should  accept 
that  principle;  and  then  only  will  there  be  a  settlement.  From 
that  point  of  view,  I  feel  that  there  is  no  better  principle  than  the 
principle  of  distributing  the  representation  according  to  population. 
Judging  by  that  principle,  I  feel,  Sir,  that  the  proposal  made  by 
His  Highness  The  Maharaja  of  Bikaner  is  likely  to  lead  to  diffi- 
culty. He  is  asking  on  behalf  of  the  States  a  representation  in 
the  Lower  Chamber  of  33^  per  cent.  He  is  asking  lor  a  weightage 
of  10  per  cent,  over  the  population  basis.  In  the  Upper  Chamber 
he  is  asking  for  a  50  per  cent,  representation.  According  to  popu- 
lation the  representation  should  oe  23-8  per  cent. ;  so  that,  in  the 
Upper  Chamber,  the  States  are  asking  for  more  than  double  their 
representation  on  the  population  basis.  Whatever  may  be  the  feel- 
ing of  the  people  who  are  gathered  round  this  table,  I  feel  that  a 
demand  to  have  a  representation  more  than  double  the  share  which 
is  due  to  that  part  of  the  Federation  on  the  basis  of  population  is 
likely  to  create  difficulty.  I  therefore  feel  that  the  distribution 
should  be  merely  on  the  basis  of  population. 

There  is,  Sir,  another  justification  for  that  principle.  His 
Highness  The  Maharaja  of  Bikaner  stated  that  the  States  will  not 
agree  to  any  other  but  an  indirect  tax.  If  you  now  take  that  as  a 
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foasis,  and  if  yon  consider  the  contributions  from  the  various  Units 
of  the  Federation  to  the  Federal  Government,  you  will  come  to 
the  conclusion  that  the  contributions  of  the  various  Units  of  the 
Federation  to  the  Federal  Government  will  be  in  accordance  with 
their  population.  Sir,  I  am  pointing  out  that,  if  the  distribution 
is  likely  to  be  based  upon  the  revenue  which  each  Unit  brings  to 
the  Federal  Government,  then  the  basis  of  population  is  the  only 
basis  that  will  be  arrived  at.  If  the  taxation  is  to  be  indirect — 
if  the  taxes  are  customs  and  the  salt  tax — then  the  taxes  are  bound 
to  be  contributed  on  the  population  basis.  Each  State  will  con- 
tribute revenue  to  the  Federal  Government  in  proportion  to  its 
population,  roughly  speaking.  Judging  the  question,  therefore, 
on  the  basis  of  the  contribution  made  by  each  Unit  to  the  Federa- 
tion in  revenue,  I  feel  that  the  population  basis  will  be  found  to  be 
the  only  just  and  fair  basis. 

Then,  Sir,  His  Highness,  on  behalf  of  the  Stales,  claims  that, 
whatever  be  the  number  of  States  that  join  the  Federation,  those 
vStates  must  get  the  total  quantity  of  representation  which  may  bo 
allotted  to  all  the  States.  I  did  not,  hear  any  argument  in  justi- 
fication of  this  claim.  I  know  that  His  Highness  of  Bikaner  is 
going  to  speak  later  on,  and  we  shall  all  be  very  interested  to  hear 
any  justification  of  this.  I  myself  feel,  Sir,  that,  so  far  as  I  can 
judge,  there  is  no  justification  for  this  claim.  If  the  States  were 
one  single  unit  acting  on  behalf  of  all,  then  T  could  understand 
that  group  saying  that  any  one  of  them  can  exercise  the  vote  on 
behalf  of  all;  but  if  the  States  cannot  do  that,  I  do  not  think- 
there  can  be  any  justification  for  the,  claim  that,  even  if  only  a 
few  States  join,  they  should  get  the  full  quota  of  representation 
which  is  due  to  the  whole  of  Indian  India.  I  am  not,  therefore, 
in  favour  of  the  claim  made  on  behalf  of  the  Indian  States. 

I  do  not  wish  to  speak  much  on  the  question  of  the  division  of 
representation  between  the  different  provinces.  1  again  hold  there 
that  the  fairest  way  of  distributing  the  representation  in  the 
Federal  Legislature  between  the  Provinces  is  on  the  basis  of  popu- 
lation. I  quite  realise  that  there  are  some  Provinces  which  may 
have  their  representation  reduced,  while  there  are  some  Provinces 
which  may  get  more  representation  ;  but,  Sir,  if  this  question  is 
likely  to  be  settled,  it  inunt  be  settled  on  the  basis  of  justice  and 
fairness.  T  fully  realise  that  my  own  Province  will  lose  its  repre- 
sentation to  a  great  extent;  but  I  feel  that,  if  my  Province  wants 
to  join  the  Federation,  it  must  accept  a  principle  which  is  fair 
and  which  is  just. 

Mr.  Sastri:  Has  your  Province  or  any  British  Province  a  choice? 

Mr.  Joshi:  Well,  the  Provinces  may  not  have  a  choice;  but, 
if  the  Provinces  want  now  to  have  a  Federation,  and  a  Federation 
of  a  right  kind,  of  a  just  and  fair  kind,  they  must  accept  a  principle 
which  is  a  fair  principle.  I  therefore  feel  that  we  should  accept 
the  principle  of  distributing  the  representation  between  the  Pro- 
vinces of  British  India  on  the  basis  of  population. 

R.T.C. — r.  N 
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Sir,  before  I  close  I  want  to  say  one  word  as  to  this.  Some 
of  us,  who  differ  from  the  views  of  some  distinguished  leaders  in 
this  Committee,  are  told  that  we  do  not  face  the  realities.  I  do 
not  consider  it  to  be  a  discredit  to  be  an  idealist ;  but,  Sir,  I  hold 
that  the  principles  which  we  enunciate  and  the  proposals  which 
we  make  are  made  with  a  full  realisation  of  the  realities  of  the 
situation.  But  there  is  this  difference :  some  people  understand 
some  realities  but  forget  the  other  realities.  When  we  were  asked 
to  face  realities,  what  was  meant  was  that,  if  we  insisted  upon 
certain  things,  the  Federation  might  not  come  into  existence.  I 
feel,  Sir,  that  if  the  members  who  are  gathered  round  this  table 
make  proposals  and  then  insist  that,  unless  those  proposals  are 
accepted  as  they  stand  there  will  be  no  Federation,  this  is  not 
facing  realities.  This  is  facing  ultimatums;  and  I  hope  there  will 
be  nobody  in  this  Comuiitee  who  will  confront  us  with  such  ulti- 
matums. We  have  gathered  here  to  discuss  different  proposals, 
and  nobody  should  make  us  feel  that,  unless  we  agree  to  certain 
principles,  we  shall  not  be  facing  realities. 

(The  Cojnmittee  adjourned  at  1-5  p.m.  and  resumed  at  2-30  y.m.) 

Mr.  Sastri :  Lord  Chancellor,  May  I  begin  by  making  one  or 
two  general  observations  ?  Last  year,  federation  appeared  to  most 
of  us  as  the  only  solution  of  the  difficulties  in  which  India  found 
herself;  and  every  .section  of  those  represented  here  was  willing, 
in  order  to  make  federation  possible,  to  meet  the  views  of  the  other 
sections  and  agree  to  as  many  modifications  of  their  own  pet  ideas 
as  might  seem  necessary  for  the  purpose.  I  was  very  happy  to 
hear  yesterday  that  the  Maharaja  of  Bikaner,  who  represents  the 
Order  of  the  Princes  with  such  great  ability,  was  still  an  adherent 
of  federation.  There  could  never  have  been  the  slightest  question 
on  that  head ;  if  any  single  person  here  drives  this  coach  of  federa- 
tion it  is  His  Highness.  Our  debt  to  him  is  incalculable. 

For  that  reason  he  appealed  to  us  yesterday — not  for  the  first 
nor  even  for  the  second  time — to  appreciate  the  difficulties  of  the 
Princes  and  the  governments  of  the  Princes,  and  to  make  as  large 
allowances  as  possible  for  their  special  points  of  view.  I  believe, 
Lord  Chancellor,  that  upon  this  side  there  has  been,  in  general, 
no  inadequate  response  to  that  demand.  The  difficulties  of  the 
Princes  are  only  partially  known  to  us — the  rest  can  be  guessed 
from  occasional  references  that  occur  in  the  speeches  made  by 
their  representatives — and  I,  for  one,  am  prepared  to  believe  that 
the  task  to  which  the  Chancellor  of  the  Chamber  of  Princes,  and 
those  who  work  with  him,  have  set  their  hands,  is  by  no  means 
easy.  I  am  willing,  therefore,  to  go  very  much  out  of  the  way.  as 
it  were,  to  meet  these  very  special  difficulties. 

But  there  is  one  point  of  fact  which  requires,  in  my  judgment, 
to  be  put  right  in  this  matter.  In  speaking  about  federation  and 
the  work  of  this  Committee  in  India,  His  Highness  of  Bikaner 
and  some  other  members  of  his  Order  have  constantly  said  that  we- 
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-on  this  side  requested  them  to  enter  into  a  scheme  of  federation 
and  that  they  willingly  agreed  to  meet  our  request.  This  state- 
ment has  been  so  often  made — and  it  was  made  again  by  Hie 
Highness  yesterday — that  it  acquires  some  little  importance;  for 
it  is  made  the  basis  of  a  request,  often  repeated,  that  we  on  the 
British  Indian  side  should  therefore,  for  the  reason  that  we  were 
the  initiators  of  this  idea,  make  it  easy  for  the  Princes  to  come  in. 

My  Lord,  that  is  only  a  correct  representation  of  what  took 
place  at  the  final  stage  when  we  met  here  last  year.  The  real 
fact  is  that  British  India  alone  was  concerned  in  the  political  agi- 
tation that  led  to  the  summoning  of  this  Conference.  We  always 
thought  that  it  was  British  India  that  was  going  to  have  Dominion 
Status ;  and  for  my  own  part,  as  you  all  remember,  I  admitted 
that  I  was  a  slow  convert  to  the  federation  idea. 

Lord  Chancellor,  if  I  may  lift  the  veil  somewhat  from  the  pro- 
ceedings that  went  on  in  my  own  heart,  I  became  such  a  convert 
because  of  the  blandishments  of  Ilis  Highness  of  Bikaner  and 
others  here.  I  listened  to  him  and  to  other  representatives  of  the 
Order,  and  especially  the  able  and  talented  Secretariat  that  have 
been  carrying  on  propaganda  on  behalf  of  federation.  It  is  there- 
fore the  Princes  that  started  the  idea  of  federation — it  is  the  Princes 
who  drew  us  in — and  it  would  not  be  too  much  to  ask,  therefore, 
that  from  the  Princes  some  consideration  is  clue  to  us  for  the 
difficulties  of  the  British  Indian  side ;  and  that,  instead  of  all 
"'the  demands  proceeding  from  one  side  and  the  concessions  from  the 
other,  sometimes  we  might  also  make  requests  of  Their  Highnesses, 
and  they  should  be  willing  to  listen  to  our  difficulties. 

H.H.  The  Maharaja  of  Bikaner:  Reasonable  give  and  take. 

Mr.  Sastri :  Now,  His  Highness  yesterday  mentioned  the  figure 
of  250  as  perhaps  the  safest  and  soundest  figure  for  the  Upper  Cham- 
ber. We  all  thought  last  year  of  a  much  smaller  figure.  I 
remember  His  Highness  of  Bikaner  always  foresaw  that  pressure 
would  be  brought  to  bear  from  one  side  and  another  and  that  the 
number  would  have  to  be  increased.  I  admire  his  prescience  in 
this  as  in  other  matters ;  but  His  Highness  did  not  make  it  clear 
to  us  how  he  arrived  at  the  figure  of  250.  Apparently,  125  is  the 
figure  to  be  set  apart  for  the  representation  of  the  Princes  in  the 
Upper  Chamber,  and  thus  he  arrives  at  a  total  of  250,  because 
he  gose  in  for  the  50/50  basis.  Now,  how  is  the  125  arrived  at? 
His  Highness  again  was  silent  on  the  point;  but  I  gather  that 
one  of  their  difficulties  is  that  those  Princes  and  States  which  are, 
in  their  own  right,  members  of  the  Chamber  of  Princes,  desire  that 
they  should  have  at  least  one  Member  to  represent  them  in  the 
Upper  Chamber,  and  that,  as  that  number  exceeds  100  by  a  small 
figure,  we  have  to  provide  for  125.  I  think  that  roughly  represents 
the  process  of  reasoning  by  which  that  figure  is  arrived  at.  I 
sympathise  very  much  with  that  idea.  It  is  impossible,  when 
certain  Princes  find  places  in  the  Chamber  in  their  own  right, 
^to  go  and  tell  them  that  they  should  come  into  a  Federation  in 
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favour  of  which  they  part  with  some  of  their  sovereign  rights,  but 
that,  neither  in  the  Tipper  nor  in  the  Lower  Chamber,  will  these 
weighty  and  considerable  Princes — some  of  them  at  least — find 
representation . 

I  am  willing,  therefore,  that  we  should  take  the  figure  so  far 
as  the  Princes  are  concerned,  up  to  125.  Then  what  follows?  I 
part  company  with  His  Highness  as  to  the  50/50  basis.  I  adhere 
still  to  the  proportion  which  I  mentioned  last  year — 40  to  60.  In 
that  case  the  figure  in  the  Upper  Chamber  would  be  much  larger 
than  250;  possibly  it  would  be  something  like  350  or  375.  And 
if  that  is  the  case,  as  in  this  country,  we  shall  have  the  two 
Chambers  nearly  equally  large  numerically.  For  the  Lower 
Chamber  our  idea  roughly  is  that  there  should  be  one  representa- 
tive to  each  million  of  India's  population ;  and  as  it  would  be 
impossible  to  keep  it  rigidly  at  that  figure,  we  must  have  some- 
higher  figure.  Four  hundred,  I  should  think,  would  be  the  least 
that  would  satisfy  tlie  demands  of  the  situation.  Mr.  Joshi 
apprehends,  riot  without  reason,  that  under  pressure  from  the 
various  interests  and  communities  that  ask  for  special  representa- 
tion— and  not  only  for  special  representation  but  for  special  repre- 
sentation with  weight  age — it  will  be  necessary  to  bring1  the  figure 
to  somewhere  in  the  neighbourhood  of  GOO.  I  do  not  know;  but 
it  is  much  easier  to  increase  the  figure,  I  am  sure,  than  it  is  to 
keep  it  within  bounds.  However,  about  350  for  the  Tipper  and 
400  for  the  Lower  appear  to  me  at  present  to  be  the  figures  that  we 
may  take  as  our  starting  point. 

There  is  one  other  matter  of  importance  to  which  it  appears  to 
me  that  I  had  better  draw  the  attention  of  the  Committee  at  once. 
An  idea  has  been  put  forward,  in  answer  to  one  of  the  sub-heads 
of  your  questionnaire,  that  the  States  which  initially  come  in, 
although  only  a  fraction  of  the  total  number  of  States,  should  get 
all  the  representation  that  we  assign  to  the  States  as  a  whole 
until  such  time  as  other  States  come  in,  when,  by  prescribed  rota- 
tion, seats  should  be  surrendered  by  those  that  enjoy  extra  repre- 
sentation. I  still  do  not  understand  the  principle  upon  which  this 
arrangement  is  proposed.  I  have  heard  in  regard  to  physical 
nature  that  nature  abhors  a  vacuum.  Is  it  also  to  be  understood 
that,  if  certain  States  should  not  come  in,  their  seats  should  not  lie 
vacant  for  them  until  they  come  in,  but  that  somebody  should  snap 
them  up?  Let  me  take  Mysore  as  an  instance  of  a  State  that 
chooses  to  stay  out  for  a  time.  I  take  Mysore  as  an  example 
because  it  seems  to  me  the  least  probable.  Supposing  Mysore  had 
two  seats  under  our  scheme,  and  it  did  not  come  in,  say,  for  two 
years,  is  it  more  in  the  nature  of  things  that  the  adjoining  Presi- 
dencies of  Madras  and  Bombay  should  get  that  representation,  or 
that  Jaipur  and  Jhodpur  and  Kashmir  should  claim  it?  Is  it  to 
be  understood  that,  as  between  the  Indian  States,  there  is  some 
subtle  bond  which  makes  them  the  residuary  legatees  of  each  other? 
I  cannot  see  why  this  is  put  forward.  On  the  other  hand,  I  heard 
His  Highness  of  Bikaner  himself  say  yesterday  that,  as  he  foresaw 
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the  working  of  our  Legislature  in  the  future,  there  could  be 
regional  bonds  created  rather  than  bonds  upon  the  question  of 
whether  it  was  British  India  or  Indian  India.  If  that  is  the  case, 
it  is  much  more  natural  for  these  vacant  seats  to  be  given  to  neigh- 
bouring British  India  than  to  other  Indian  States.  But  I  am 
not  asking  for  that ;  I  am  only  asking  that  the  seats  which  remain 
vacant  should  remain  warm  for  those  Slates  to  which  thev  naturally 
belong.  I  cannot  see  how  States,  for  instance,  like  fcishmir  or 
Jodhpur  should,  relatively  to  British  India,  relatively  to  Mysore, 
relatively  to  Madras  and  Bombay,  not  only  start  with  an  addi- 
tional representation  due  to  weigh  tape,  but,  furthermore,  receive 
an  accession  of  strength  by  reason  of  some  other  States  standing 
out  for  the  time.  It  seems  to  me  that  that  is  an  arrangement  for 
which  very  little  justification  can  be  pleaded. 

There  in  another  point  to  which  I  would  like  to  draw  the  atten- 
tion of  the  (Ymimittee.  My  friend,  Dr.  Shaiu'at  Ahmad  Khan, 
and  Mr.  Joshi  to  some  extent  following  him,  have  pleaded  that, 
in  both  Houses,  the  representation  should  be  determined  according 
to  the  population  of  the  "Units  represented.  Now,  My  Lord,  if  we 
were  speaking  of  a  homogeneous  India,  that  arrangement  would 
work  very  well;  but  India  is  not  homogeneous  politically  or  racially 
or  by  any  other  criterion  that  we  may  think  of.  It  is  not  possible 
to  apply  any  one  principle  rigidly  and  without  qualifications. 
Population  is  perhaps,  on  the  whole,  a  most  just  and  sound  factor 
to  be  taken  into  consideration ;  but  other  factors  have  also  to  be 
taken  into  consideration.  So  that,  when  we  distribute  the  seats 
between  British  India  and  the  Indian  States,  it  is  not  possible  to 
confine  ourselves  solely  to  this  criterion.  I  go  further  and  say 
that,  even  as  between  the  Provinces  of  British  India,  it  will  not 
be  possible  to  carry  this  test  too  rigidly  into  our  arrangements.  I 
was  a  member  of  the  Franchise  Committee  which  settled  the  pro- 
portions in  the  various  Legislatures  last  time,  in  the  year  1920. 
As  we  went  round  and  enquired,  we  found  very  different  considera- 
tions brought  to  bear  upon  our  work;  population,  area,  prestige, 
representation  hitherto  enjoyed,  the  enterprise  and  wealth  of  the 
populations,  and  so  on,  and  so  on.  I  do  not  believe  that  any 
Franchise  Committee  that  we  may  appoint  in  future  will  be  able 
to  reject  all  these  considerations,  and  confine  itself  to  this  criterion 
of  population  alone.  We  must  be  prepared  to  accept  various  re- 
laxations of  this  principle,  however  sound  it  may  appear  to  be, 
and  however  just  and  equitable  it  may  appear  to  be,  and  to  abide 
by  arrangements  which  an  impartial  and  influential  committee,  to 
be  appointed  hereafter,  may  determine.  I  do  not  think  that  we  are 
going,  round  this  table,  to  settle  this  problem  altogether. 

There  is  one  thing  to  which  this  last  observation  natutally 
leads.  Their  Highnesses  will  allow  ine  for  a  moment  to  refer  to  this 
question  of  the  distribution  of  the  Indian  India  quota  among  the 
various  States.  This  subject  is  so  important  that,  although  I  am 
unwilling,  I  feel  almost  compelled  to  make  one  observation.  The 
Indian  States,  as  has  been  repeatedly  pointed  out,  include  a  Very 
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large  number  of  unimportant  entities  which  have  been  included 
in  the  list.  His  Highness  The  Maharaja  of  Bikaner  has  pointed 
out  repeatedly  that  we  on  this  side  are  wrong  to  mention  the  figure 
of  570  to  600.  He  says  that  this  large  figure  is  mentioned  merely 
to  frighten  everybody.  That  may  be  the  case;  but  in  all  his  state- 
ments I  have  never  yet  met  with  his  own  figure.  What  are  the 
criteria  according  to  which  he  would  exclude  some  of  this  large 
number  which  any  Government  of  India  list  gives  us;  and,  so 
excluding  them,  what  is  the  residual  figure  that  he  gives?  No  one 
has  made  a  pronouncement  upon  this  subject  hitherto,  and  I  should 
very  much  like  that  matter  thrashed  out  a  little  more  so  that  we 
can  see  the  magnitude  of  the  problem.  I  am  mentioning  this  only 
to  show  thai,  while  we  are  all  agreed  upon  general  considerations, 
no  one  (not  even  His  Highness  The  Maharaja  of  Bikaner,  whose 
knowledge  of  this  matter  is  unrivalled)  is  able  to  give  us  a  satis- 
factory solution.  The  satisfactory  solution  is  very  difficult  to 
arrive  at.  Already  this  morning  the  representative  of  one  of  the 
very  important  States  in  India,  not  included  in  the  Chamber  of 
Princes,  lias  definitely  told  us  that  the  distribution  of  seats  as 
between  the  Princes  is  so  difficult  a  matter  that  it  could  not  be  left 
to  the  Chamber  of  Princes,  or  to  any  of  its  representatives,  but  it 
should  be  referred  to  an  impartial  Committee.  Machinery  of  that 
kind  it  may  be  necessary  to  devise;  arid,  from  this  side  of  the 
table,  I  wish  to  make  an  appeal  to  Their  Highnesses  to  take  the 
lead  in  this  matter.  Do  not  consider  that,  in  giving  advice,  or  in 
making  a  suggestion,  we  are  overstepping  the  bounds  of  propriety. 
Your  Lordship  is  never  tired,  when  we  speak  of  this  subject,  of 
reminding  us  that  we  mu^t  think  of  India  as  a  whole,  and  not  of 
this  section  or  of  that  section  of  India.  The  distribution  of  seats 
among  the  Indian  States  is  a  matter  upon  whose  settlement  so 
much  depends  for  the  safe  working  of  our  federal  machiner}r.  I 
would,  therefore,  beg  Their  Highnesses  to  take  Sir  M.  Ismail's 
suggestion  into  very  earnest  consideration,  and,  if  possible,  to  arrive 
at  somo  solution  of  the  problem  which  will  embrace  not  only  that 
part  of  the  Indian  States  which  are  represented  in  the  Chamber, 
nut  those  others  also  which,  either  by  their  own  act,  or  by  the 
arrangements  under  which  the  Chamber  is  constituted,  do  not  yet 
play  a  part  in  the  deliberations  of  that  Chamber. 

Sir  Sfijmicl  Hoare  :  "Nfr.  Sastri  has  explained  eloquently,  as  he 
always  does,  the  process  of  conversion  through  which  we  all  went 
last  autumn.  He  has  told  us  how  the  words  of  His  Highness  The 
Maharaia  of  Bikaner  converted  us  all  to  the  idea  of  all-India 
Federation.  I  went  through  the  same  process  as  Mr.  Sastri;  and 
I  should  like  to  say — and  this  is  my  first  observation — that  I  am 
•just  as  anxious  to  see  an  effective  all-India  Federation  brought  into 
being  as  I  was  last  autumn  when  His  Highness  The  Maharaja  of 
Bikaner  and  his  Princely  colleagues  first  made  the  proposal  to  the 
Conference.  When  I  say  "  an  effective  all-India  Federation,"  I 
mean  a  Federation  that  is  based,  first  of  all,  upon  a  definitely 
federal  foundation;  and  I  mean,  secondly,  a  Federation  with  defi- 
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nitely  federal  organs  to  carry  out  its  duties.  I  do  not  now  wish 
to  go  into  details  upon  these  two  main  conditions.  During  the 
course  of  our  discussions  we  shall  have  ample  opportunity  of 
discussing  the  details  that  arise  in  connection  with  them.  To-day 
I  would  only  say  in  a  sentence,  taking  up  in  particular  the  point 
of  view  expressed  by  the  Princes  this  morning,  that  I  do  regard  as 
one  of  the  conditions  of  an  effective  all-India  Federation  a  suffi- 
cient participation  of  the  Princes.  Here  and  now  I  do  not  want 
to  be  drawn  into  a  controversy  about  numbers.  I  would  much 
rather  hear  the  views  of  gentlemen  around  the  table  upon  that  very 
important  point;  but  I  should  like  to  make  it  clear  that,  so  far  as 
my  own  views  are  concerned,  I  do  really  regard  an  effective  parti- 
cipation of  the  Princes  at  a  reasonably  early  date  as  one  of  the 
basic  conditions  of  the  constitution  that  we  are  discussing. 

When,  Lord  Sankey,  I  come  to  the  further  questions  of  detail 
that  have  been  discussed  this  morning — what  that  percentage 
should  be,  what  numbers  of  seats  the  Princes  should  have  in  both 
the  Chambers — I  would  much  rather  not  to-day  state  my  view  as 
definitely  made  up  upon  either  one  or  the  other.  I  do  quite 
honestly  wish  to  hear  the  views  of  gentlemen  around  the  table,  and 
I  do  most  sincerely  wish  to  see  agreement  reached  between  the 
various  sections  of  Indian  opinion  gathered  together  around  this 
table.  If  I  might  make  nothing  more  than  an  obiter  dictum  to-day, 
I  would  venture  to  say  that  it  seems  to  me  personally  that  the  51 
percent,  of  the  population,  the  test  suggested  by  Sir  Akbar  Hydari, 
is  not  a  very  full  representation  of  the  Princes.  I  do  not  wish  to 
say  more  than  that  to-day. 

Then,  when  it  comes  to  the  numbers,  here  again  I  would  very 
much  like  to  hear  further  discussion  around  the  table  from  repr^sen- 
tatives  of  various  bodies  of  Indian  opinion.  Let  mo  only  say  at 
this  stage  that,  speaking  for  myself,  I  am  genuinely  nervous  of 
making  these  two  Chambers  too  big.  I  do  not  way  that  for  any 
partisan,  political  reasons.  T  do  say  it  because  I  do  believe  that 
the  kind  of  Chambers  that  we  want  are  Chambers  of  a  manageable 
size,  that  can  effectively  carry  out  the  explicit  Federal  duties  that 
we  are  assigning  to  them.  And  therefore,  if  I  may  say  so  at  this 
stage,  I  somewhat  regretted  the  tendency  that  hun  shown  itself 
to-day — exhibited  even  in  Mr.  Sastri's  very  interesting  npeech — of 
putting  these  numbers  higher  and  higher;  but  at  this  stage  T  would 
not  say  more  than  that  single  word  of  caution. 

Then  there  was  another  detail,  a  very  important  detail,  that  was 
raised  this  morning,  namely  this.  Supposing  a  large  number  of 
Princes  do  not  enter  the  Federation  at  once,  what  is  to  be  their 
voting  power  until  the  full  number  enters?  I  understood  Mr. 
Sastri  to  say  that  he  thought  that  the  voting  power  should  be 
strictly  proportionate  to  the  number  of  Princes  actually  in  the 
Assembly  at  a  given  time.  Now,  that  sounds  all  very  well  from 
a  logical  point  of  view,  but  we  must  remember  this,  that  in  creating 
this  Federation  we  are  bringing  together  two  separate  interests, 
and  I  myself  can  quite  believe  that  the  Princes'  would  say  them- 
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selves  that  they  really  would  be  placing  themselves  at  an  unfair 
disadvantage  if  they  entered  the  Federation,  even  though  it  be  in 
comparatively  small  numbers,  without  having  an  effective  voting 
power.  I  venture,  therefore,  just  to  throw  that  out  in  the  discus- 
sion as  a  word  of  general  caution. 

Then,  my  Lord  Chancellor,  my  last  observation  here  is  this. 
Tn  all  these  questions,  I  was  very  much  struck  by  the  concluding 
observation  of  Mr.  Joshi  this  morning.  Mr.  Joshi  stated  his  view 
very  clearly  and  very  ably,  but  he  said  quite  definitely  at  the  end 
that  these  are  not  matters  for  ultimatums  from  one  side  or  the  other; 
and  the  last  thing  in  the  world  that  I  wish  to  do — and  I  believe 
here  I  am  spanking  for  all  my  British  colleagues — is  to  lay  down 
ha  I'd  and  fast  (Conditions  at  this  stage  in  our  discussion  as  to  the 
various  details  that  we  have  been  considering  this  morning. 

I  venture  to  make  this  intervention  at  this  time,  and  perhaps 
I  may  end  it  by  saying  this  word  of  apology.  My  attendances  at 
the  Committee  have  not  been  as  continuous  as  I  should  have  wished. 
I  have  been  called  out  constantly  upon  very  urgent  business  con- 
nected with  the  Cabinet.  Hut  I  can  assure  my  colleagues  that  I 
Lave  read,  1  think,  every  word  that  they  have  said;  and,  so  far  as 
I  ran,  I  am  following  all  the  arguments  that  they  are  urging  upon 
the  Committee. 

Sir  Prova&h  (llvunJer  Mitter  :  Sir,  I  will  take  up  the  first  and 
second  sub-heads  first.  In  coming  to  a  decision  as  to  the  numbers 
in  the  Lower  and  Upper  Chambers  I  venture  to  think  we  should 
take  the  following  points  into  our  consideration;  namely,  facility 
of  providing  adequate  representation,  the  expense,  and  the  ability 
to  find  men  in  sufficient  numbers  who  can  go  ironi  the  distant  parts 
of  the  Indian  continent  to  Delhi  or  Simla.  Then,  if  we  have  to 
find  sufficient  men  of  ability  and  probity,  the  question  of  payment 
of  salaries  or  subsistence  allowances  and  travelling  expenses  will 
have  to  be  considered.  Then,  lastly,  there  is  the  very  important 
consideration,  namely,  that  too  huge  a  number  may  lender  it  diffi- 
cult to  transact  business  quickly  and  efficiently. 

With  regard  to  the  first  point,  Sir,  namely,  facility  of  represen- 
tation, it  is  patent  that,  in  a  vast  country  like  ours,  with  the  varied 
interests  which  the  IVderal  Legislature  will  have  to  represent,  a 
large  number  is  very  attractive.  Therefore  I  find,  on  the  one  side, 
If  is  Fli»-hnexs  of  Bikaner  willing  to  go  to  a  figure  which  is  larger 
than  that  for  which  some  representatives  pleaded  last  year.  On 
the  other  side,  we  find  Mr.  Joshi  would  go  to  as  high  a  figure  as 
000  or  TOO.  Well,  that  is  no  doubt  a  very  important  factor, 
namely,  facility  of  representation;  but,  as  I  have  said,  that  is  not 
the  only  factor.  If  we  can  give  adequate  and  suitable  representa- 
tion without  making  the  strength  of  either  House  too  large,  I  think 
in  the  beginning  we  should  try  to  do  so.  Our  aim  should  be  to 
come  to  u  decision  after  taking  into  consideration  these  various 
factors,  which,  I  venture  to  say,  are  all  relevant. 

Then,  Sir,  the  question  of  expense  is  a  matter  which  we  cannot 
The    larger    the    House  the  more  expensive  it  must  be. 
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Then,  ability  to  find  meu  in  sufficient  numbers,  who  are  willing  to 
go  to  Delhi  or  Simla,  is  a  point  which  cannot  be  ignored.  I,  for 
one,  think  there  are  any  number  of  able  men  amongst  Indians 
who  can  adequately  fill  the  position  of  a  Member  of  either  Chamber. 
At  the  same  time,  we  know  that  our  men  are  generally  poor.  At 
the  same  time,  I  know  that  many  of  our  best  men  are  not  inclined 
to  enter  the  lists  for  the  polls.  It  may  be  unsatisfactory,  but  there 
are  very  many  good  men,  not  only  in  my  country,  but  I  venture 
to  think  in  other  countries — perhaps  iu  yours — to  whom  a  political 
life  does  not  appeal.  But  we  want  ability;  we  air  starting  on  a 
new  experiment.  We  want  our  best  men;  and  we  want  our  best 
men  to  come,  not  as  you  want  in  this  country,  a  comparatively 
easy  distance  to  London.  You  can  approach  your  Westminster 
very  quickly  from  any  part  of  your  country;  but  take  my  friend 
Diwan  Bahadur  Itamaswami  Mudaliyar — he  has  to  travel  for  per- 
haps three  or  four  days  in  order  to  arrive  at  Simla.  Look  at  the 
difficulties  of  distance.  Therefore  that  is  also  a  factor  which 
cannot  be  ignored,  and  mere  numbers  will  not  help  us.  We  want 
numbers  undoubtedly,  but  we  want  our  ablest  and  best  men  who 
are  willing  to  enter  the  lists  by  going  through  the  difficulties  of 
an  election. 

Sir,  I  mention  payment  of  Members  for  this  reason.  F  per- 
sonally am  opposed  to  payment  of  Members;  but  there  are  many 
men  who  are  able,  but  who  may  not  find  it  possible  to  keep  them- 
selves at  Delhi  arid  Simla  unless  you  pay  them.  If  you  do  not 
pay  Members,  then  you  rule  out  a  number  of  possible  candidates. 
If  you  do  not  aim  at  making  the  number  too  high — if  vou  do  not 
have  (>00  or  700,  but  if  you  would  aim  at  something  like,  300  or 
400  in  your  Lower  House — 1  think  it  will  b«  easier  to  get  the  men 
without  paying  your  Members.  Therefore,  that  is  a  point  which 
we  cannot  ignore. 

After  these  preliminary  observations,  I  will  venture  to  suggest 
what,  in  my  opinion,  should  be  the  strength  of  the  Lower  Chamber 
and  what  should  be  the  strength  of  the  Upper  Chamber.  I  think 
that  150,  the  figure  that  was  mentioned  last  year,  may  not  be 
enough  for  the  Upper  Chamber.  ITis  Highness  of  Bikaner  suggest- 
ed 250  for  the  Upper  Chamber.  Mr.  Sastri  hns  given  very  cogent 
reasons  for  suggesting  say  about  400  for  the  Upper  Chamber.  I 
venture  to  differ  from  both  of  them. 

Mr.  Jayfiknr  :  350  for  the  Upper  House. 

Sir  Prorash  Clnnulcr  Mi  tier  :  Never  mind;  1  will  take  it  as 
350.  350  in  my  opinion  is  too  much,  and  even  250  is  too  much  for 
the  Upper  Chamber.  I  suggest  frankly,  as  a  compromise,  not  more 
than  200;  and  T  should  prefer  175.  But  the  actual  number,  in  my 
opinion,  should  be  finally  decided  by  His  Majesty's  Government 
after  a  committee  has  investigated  the  matter.  His  Majesty's 
Government  has  got  the  views  of  the  representatives  in  this  Com- 
mittee. They  ran  find  out — they  will  find  out — what  are  the 
various  views  of  the  different  representatives.  Ultimately,  the 
decision  is  theirs  and  must  be  theirs.  The  object  of  ft  committee 
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or  of  a  Hound  Table  Conference  is  to  place  before  them  the  various 
view-points;  but  a  committee  specially  appointed  for  the  purpose 
of  setting  important  matters  as  to  what  the  constituencies  are 
going  to  be,  how  the  number  of  members  is  to  be  allotted  to 
different  Provinces,  and  as  between  Indian  India  and  British  India, 
will  throw  further  light  on  this.  Therefore,  I  suggest  it  should 
be  something  between  175  and  200. 

Then,  with  regard  to  the  Lower  Chamber,  again  partly  as  a 
matter  of  compromise  between  these  conflicting  standpoints,  I  say 
that  it  should  be  about  326,  but  certainly  not  more  than  350.  I 
would  prefer  325. 

Sir,  I  will  next  proceed  to  the  next  sub-head,  namely:  — 

"  (iii)  On  the  assumption  that  all  the  Indian  States  accede 
to  the  Federation  at  the  start,  on  what  basis  is  the  apportion- 
ment of  the  total  number  of  seats  between  the  States  and 
British  India  to  be  made — (a)  in  the  Lower  Chamber,  (6)  in 
the  Upper  Chamber?  " 

His  Highness  has  asked  for  33  J  per  cent,  in  the  Lower  Chamber, 
which  is  one-third.  In  reading  the  Proceedings  of  last  year,  I 
found  that  some  people  wanted  to  allow  them  seats  on  a  population 
basis.  In  a  question  of  this  character  there  are,  in  my  humble 
opinion,  reasons  why  we  sho\ild  trv  to  defer  as  much  as  we  can  to 
the  views  of  Their  Highnesses,  but  consistently  with  the  interests 
of  British  India.  I  have  heard  nothing  either  upon  this  side  of 
the  table,  including  Mr.  Joshi,  or  anything  on  the  other  side, 
including  His  Highness,  which  savours  of  the  nature  of  an  ulti- 
matum, although  both  sides  sometimes  refer  to  that  word.  Stand- 
ing outside  that  controversy,  I  do  not  think  that  any  ultimatum 
was  offered  by  one  side  1o  the  other. 

H.H.  The  Maharaja  of  Bikaner :   Not  by  us. 

Sir  Prornsh  Clnmdcr  Mittcr:  Nor,  if  I  may  say  so,  by  Mr. 
Joshi.  If  Mr.  Joshi  pressed  his  belief  with  enthusiasm, 
then  he  was  merely  doing  his  duty;  but  I  do  not  think  that 
Mr.  Joshi  ever  said — "  Unless  we  have  so  much  representation 
there  will  be  no  Federation."  Therefore,  as  on  both  sides 
we  are  proceeding  on  the  basis  of  a  give-and-take,  there 
are  certain  factors  whirh,  I  think,  from  the  point  of  view 
of  the  good  of  India,  we  should  take  into  consideration. 
Those  factors,  to  my  mind,  are  as  follows.  Their  Highnesses  can 
produce  men  of  administrative  experience.  It  is  for  the  good  of 
India  that  there  should  be  men  with  administrative  experience  in 
the  Federal  Legislature.  That  is  a  factor  which,  apart  from  party 
considerations,  we  should  not  ignore.  Then  there  is  the  other 
factor,  that  representative  government  is  a  matter  with  which  we 
in  British  India  are  more  familiar  than  Their  Highnesses  are.  It 
is  true  that  some  of  them  have  started  Advisory  Councils,  but 
certainly  they  have  not  the  same  experience  that  we  in  British 
India  have.  Is  it  strange  that  they  feel  some  diffidence  in  entering 
into  a  new  form  of  government  and  a  new  form  of  administration? 
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It  would  be  to  the  good  of  India  to  give  some  difference  to  their 
views,  and  to  give  them  a  little  more  than  the  population  basis, 
which  prima  facie  ought  to  be  the  correct  basis.  From  the  point 
of  view  of  the  good  of  India  we  should  defer  to  their  wishes  and 
give  them  a  little  more. 

There  is  another  point  which  I  might  mention.  In  the  past, 
I  do  not  think  that  they  got  the  full  benefit  of  some  of  the  items 
of  taxation,  lief  erring  to  page  172  of  the  Nind  Iteport  I  find, 
taking,  Customs  as  an  item,  that  the  Report  gives  the  States'  share 
as  less  than  one-eighth  of  the  amount  collected  in  that  year.  They 
might  have  got  from  the  expense  of"  Defence  the  benefit  thereof : 
but  they  did  not  get  a  benefit  out  of  the  Customs  duty  or  the  Salt 
duty  to  the  same  extent  as  British  India  did.  Therefore,  from  that 
point  of  view  too,  we  may  allow  them  a  little  more  representation. 
These  figures  in  the  Nind  Report  show  that  their  subjects,  generally 
speaking,  are  poorer  than  the  British  Indian  subjects. 

Mr.  Joshi  :  These  things  are  admitted. 

Sir  Provash  Chunder  M  liter  :  I  am  giving  my  opinion  upon 
materials  and  facts.  It  does  not  matter,  as  far  as  I  am  concerned, 
whether  they  are  admitted  or  denied.  What  are  the  subjects  that 
are  likely  to  come  up  in  the  future  constitution?  The  levying  of 
Customs  duties  is  an  important  matter,  and  it  is  a  matter  of  all- 
India  concern.  If,  by  the  weight  of  numbers,  we  do  a  certain  thing 
with  regard  to  the  constitution,  then,  even  if  they  get  50  per  cent, 
in  the  Upper  House  and  33-J-  per  cent,  in  the  Lower  House,  they 
cannot  stop  it.  Therefore  my  point  is  that,  if  they  are  appre- 
hensive, their  apprehension  is  not  absolutely  without  reason.  But 
I  began  by  saying  that  we  must  look  to  the  interests  of  British 
India  as  well,  and,  looking  to  the  interests  of  British  India,  I 
would  appeal  to  Their  Highnesses  that  in  the  Lower  J louse  they 
should  not  claim  anything  more  than  »M)  per  cent.  In  the  Upper 
House  there  is  a  difference  of  opinion  between  40  per  cent,  and  60 
per  cent.  I  think  that  the  diil'erence  is  not  HO  great  that  it 
cannot  be  adjusted  by  give-and-take.  I  will  not  mention  the 
figure. 

The  next  question  is:  — 

"  On    the    assumption    that,    at  the  outset,  some  States 
decline  to  enter  the  Federation — 

(a)  On   what   principles   is  the  voting   strength   of  the 
States  in  each  Chamber  to  be  determined  from  time  to  time, 
until    such    time    as    all  the  States  become  Units  of  the 
Federation  ? 

(b)  To  what  minimum  extent  must  the  adherence  of 
Indian  States  be  secured  in  order  to  justify  the  initiation 
of  a  Federal  Constitution?  " 

On  this  head  I  agree  generally  with  the  observations  of  Mr.  Sastri. 
I  say  further  that,  if  50  millions  of  the  representative  population  pf 
the  'Indian  States  agree,  I  think  that  we  ought  to  enter  into 
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federation;  but  even  if  it  be  not  50  millions  but  something  less, 
say  45  millions,  I  would  not  object.  Here  I  would  again  appeal 
to  Their  Highnesses  that  it  is  not  fair  that,  if  a  smaller  number 
should  join  the  Federation,  they  should  claim  the  whole  represen- 
tation. There  is  also  another  aspect.  If  they  get  the  whole 
representation  there  will  be  less  incentive  for  those  who  stand  out 
to  join.  On  the  other  hand,  if  those  who  stand  out  find  that,  by 
joining,  they  can  get  more  representation,  and  they  can  get  their 
voices  heard,  then  they  are  likely  to  join.  In  any  view  of  the 
matter,  it  is  not  fair  that,  because  a  smaller  number  join,  the 
remaining  seats  should  be  allocated  to  those  who  have  joined.  Mr. 
Sastri  has  given  very  adequately  other  reasons,  and  I  adopt  those 
reasons. 

The  next  question  is :  — 

"  What  is  to  be  the  apportionment  of  the  British  Indian 
seats  between  the  Provinces  inter  se,  and  on  what  principles 
is  it  to  be  based — . 

(a)  in  the  Lower  Chamber, 

(b)  in  the  Upper  Chamber?  " 

I  am  of  opinion  that  population  basis  is  the  soundest  basis.  It  is 
true  that  my  friend,  Mr.  Sastri  (for  whose  opinion  not  only  I  and 
every  one  in  this  room,  but  every  one  throughout  the  length  and 
breadth  of  India,  has  the  very  highest  respect)  gave  a  different 
opinion.  He  referred  to  his  experience  oil  the  Franchise  Com- 
mittee of  which  he  was  such  a  distinguished  member;  but  when  the 
]Vhmtagu-Chal  ins  ford  Report  was  being  considered,  and  the  Govern- 
ment of  India  Act  of  1919  was  being  considered,  the  position  was 
different,  and  the  problem  was  different.  There  was  no  question 
of  responsible  government  in  the  Centre  at  that  time.  There 
was  no  question  even  of  responsible  government  in  the  Provinces 
at  that  time.  Our  present  question  is  not  merely  responsible 
government  in  the  Centre  but  responsible  federal  government. 
Now,  on  subjects  affecting  a  responsible  federal  government,  popu- 
lation plays  a  large  part.  How  can  you  allocate  how  much  of  the 
52  crores  realised  in  the  year  1928-1929  as  Customs  revenue  was 
the  contribution  of  each  Province?  If  you  proceed  on  a  popula- 
tion basis  you  proceed  on  a  sound  basis.  It  may  be  that  there  may 
be  differences — it  may  be  that  the  people  of  one  Province  are  richer 
and  the  people  of  another  Province  are  poorer ;  but  the  aim  of  the 
future  Federal  Parliament  will  be  to  equalise  the  wealth  of  all 
the  Provinces.  From  that  point  of  view,  the  population  basis  is 
a  sound  basis.  It  may  be  that  one  Province  may  gain  and  another 
Province  may  lose,  but  you  thereby  proceed  on  a  principle;  and 
when  you  are  determining  the  future  constitution  of  a  country 
like  India,  the  less  you  depart  from  principles  the  better  for  it. 
Therefore  I  suggest  that  it  should  be  on  a  population  basis.  But 
I  realise  that  politics  are  not  wholly  logic.  It  may  be  that  an 
important  Province  like  Bombay,  where  tke  population  is  com- 
paratively small,  nmy  have  something  to  say.  Therefore  I  should 
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3>e  prepared  to  coine  to  some  compromise  in  suitable  cases;  but 
•that  will  merely  be  for  the  transition  period,  for  the  intermediate 
*tage.  For  example,  Bombay's  population  is  19  millions  and  the 
population  of  the  United  Provinces  is  45  millions. 

Chairman  :  Bengal  46  millions,  United  Provinces  45  millions, 
Madras  42  millions,  Bihar  and  Orissa  34  millions,  Punjab  20 
millions,  Bombay  19  millions,  Central  Provinces  13  millions. 
Population  is  not  the  safe  guide  always. 

Sir  Provosh  Chunder  Aiitter  :  Population  does  play  an  im- 
portant part ;  but  in  order  that  there  may  not  be  too  wide  a  depar- 
ture from  existing  practice,  I  am  ijuite  willing  to  take  into  account 
•other  factors — for  example,  the  importance  of  Bombay.  Bombay, 
on  the  basis  of  19  millions,  may  get  less  than  half  what  Bengal 
.or  the  United  Provinces  get.  I  am  quite  willing  to  give  them 
.more;  but  proceed  on  the  population  basis,  deviate  when  necessary 
for  gome  definite  and  cogent  reason,  and  on  the  population  basis 
you  are  not  likely  to  go  wrong.  Madras  is  a  very  important 
Province,  too.  Bengal  also  is  a  very  important  Province.  Bihar 
.and  Orissa,  considering  its  importance,  in  not  badly  placed ;  but 
in  the  division  you  must  give  something  to  those  wno  suffer  most 
.on  too  strict  adherence  to  the  population  basis,  but  that  only  for 
the  transition  period.  After  we  have  got  full  self-government, 
Ifull  responsible  government  on  a  Federal  basis,  say  twenty  years 
hence  or  fifteen  years  hence — I  do  not  know  when — or  il  may  be  100 
years  henre,  though  I  hope  not — then  let  it  be  wholly  on  a  popula- 
tion basis.  Therefore  I  would  strongly  urge  a  population  basis. 

Mr.  Zajrullah  Khan  :  Lord  Chancellor,  With  your  permission 
I  shall  discuss  the  sub-heads  in  the  following  order:  (i),  (ii),  (v), 
t(iv)  and  (iii),  as  I  consider  that  that  is  their  order  having  regard 
to  the  difficulties  that  they  present.  On  the  first  two  heads  it  is 
.not  necessary  to  say  very  much.  Of  course,  as  Your  Lordship 
•pointed  out  in  the  beginning  of  this  agenda,  there  cannot  be  much 
.argument  with  regard  to  figures.  One  has  to  draw  a  line  Bome- 
where.  But  the  main  consideration,  of  course,  must  be  the  effi- 
ciency and  workable  character  of  these  two  Chambers.  Figures 
as  high  as  000  for  the  Lower  Chamber  and  400  for  the  Upper 
iChamoer  have  been  suggested.  There  are  only  two  considerations 
which  I  wish  to  put  forward  in  support  of  the  lower  figures  men- 
tioned to-day  in  connection  with  both  the  Chambers.  One  is  that 
the  Upper  Chamber,  as  we  visualise  it,  will  be  elected  by  an  indirect 
franchise;  and,  therefore,  with  regard  to  the  Upper  Chamber, 
there  should  be  no  such  serious  difficulty,  on  the  score  of  what  Sir 
Provash  Mitter  has  described  as  "  facility  of  representation/'  as 
there  might  exist  in  connection  with  the  Lower  Chamber.  The 
figure  of  300  mentioned  with  regard  to  the  Lower  Chamber  is  no 
doubt  the  highest  of  the  three  figures  mentioned  in  the  Report  of 
the  Federal  Structure  sub-Committee;  but,  having  regard  mainly 
to  the  fact  that  it  will  be  a  directly  elected  chamber,  I  consider 
that  that  figure  is  not  too  high — and  we  must  always  temember 
rthafc  we  have  *lmost  unanimously  agreed  (I  believe  we  have  un- 
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to  be  resolved  by  Joint  Sessions,  and  we  have  also  agreed  that  in 
these  Joint  Sessions  all  the  Members  of  both  Houses  should  take 
part.  Well,  that  means  that  even  taking  these  two  lower  figures, 
150  for  the  Upper  Chamber  and  300  for  the  Lower  Chamber,  you 
will  have  as  many  as  450  members  sitting  in  Joint  Session,  and 
the  questions  to  be  discussed  in  Joint  Session  will  probably  be  of 
greater  importance  on  many  occasions  than  the  questions  that  each 
Chamber  has  to  discuss  separately.  You  will  find  it  difficult  to 
manage  as  many  as  450  members  sitting  in  Joint  Session,  and  you 
may  find  it  almost  impossible  to  manage  1 ,000,  which  number 
would  be  reached  if  Mr.  Joshi's  figures  were  accepted.  A  good 
deal  has  been  said  on  both  sides,  and,  as  I  have  said,  one  cannot 
quarrel  with  ten  more  this  side  or  ten  more  the  other  side;  but  we 
must  have  regard  to  the  question  of  efficiency.  I  therefore  agree 
with  those  of  my  colleagues  who  have  suggested  150  and  300  as 
the  figure*  for  the  Upper  and  the  Lower  Chambers. 

Now,  My  Lord,  I  proceed  to  submit    my    observations    under 
Head  (v) ;  and  I  realise  that  this  is  a  matter  which  is  not  very  easy 
of  adjustment.     On  both  sides  arguments  have  been  advanced  as 
to  why  the  population  basis  offers  a  very  easy  and  a  reasonable 
basis,  and  also  as  to  why  and  on  what  considerations  it  may  be 
necessary  to  modify  it.     Some  of  these  considerations  are  mentioned 
in  paragraph  29  sit  page  22  of  the  lleport  of  the  Federal  Structure 
sub-Committee.     T  do  not  want  to  go  into  those  considerations  at 
length.     Corning  from  a  Province  which  has  not  a  very  large  popu- 
lation, but  which,  from  its  geographical  position,  as  well  as  from 
the  military  point  of  view,  has  a  very  special  importance,  T  would 
l>e  very  reluctant  to  accept  the  basis  of  population  alone  as  a  basis 
for  the  distribution  of  seats  between  different  Provinces.     On  the 
other  hand,  when  I  look  at  the  other  questions  and  considerations 
involved  under  the  different  sub-heads,  in  spite  of  my  reluctance 
on  this  score  and  my  very  keen  desire  that  the  quantum  of  represen- 
tation allowed  to  my  Province  in   each  Chamber  of  the  Federal 
Legislature  should   be   commensurate  with   its   importance,  I   am 
constrained  to  consent  to  a  priind  facie  distribution  on  the  basis  of 
population — subject  to  this,  that  this  part  of  my  submission  is  a 
part  of  the  whole  of  the  submission  that  I  am  going  to  make  under 
this  Head :  and  T  shall  have  to  put  forward  a  limitation  with  regard 
to  this  point  when  I  go  on  to  discuss  sub-head  No.  (iii). 

Coming  to  sub-head  No.  (iv),  I  have  very  little  to  add  to  what 
has  been  said  in  reference  to  part  (i).  I  think  51  per  cent,  should 
certainly  be  the  lowest  proportion  of  the  population  of  the  Indian 
States  which  could  be  insisted  upon  for  the  starting  of  a  federal 
constitution — that  this  percentage  must  participate  in  the  Federa- 
tion. Again,  it  is  a  matter  for  discussion;  and  I  should  not  wish  to 
develop  any  argiiment  as  to  whether  a  higher  figure  should  or 
should  not  be  insisted  upon. 

As  regards  part  (a)  of  sub-head  (iv)  my  submission  is— and  I 
wish  to  make  it  clear — that  it  would  be  inequitable,  if  I  may  so 
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put  it,  on  either  side,  either  that  the  seats  which  have  not  been 
filled  on  the  side  of  the  States  should  be  distributed  among  the 
States  who  are  for  the  time  being  represented  in  the  Federation,  or 
that  they  should  be  distributed  among  the  neighbouring  Provinces — 
I  realise  that  that  was  not  a  suggestion  put  forward;  it  was  only  an 
illustration  given — or  that  they  should  be  distributed  between 
British  India  and  the  States.  1  would  wish  to  proceed  on  a  basis 
which  I  am  going  to  submit  with  regard  to  sub-head  No.  (iii) ;  and 
if  any  of  the  States'  seats  are  left  unfilled  for  the  reason  that  the 
Stales  or  groups  of  States  to  whom  they  would  have  been  allotted 
hail  they  joined  the  Federation  have  not  yet  joined  it,  I  would 
leave  them  vacant  for  the  time  being,  and  leave  the  strength  of 
€  it  her  Chamber  at  less  than  the  strength  which  may  be  fixed  as 
tho  normal  strength  of  that  Chamber. 

My  Lord,  I  now  proceed  to  submit  my  observations  under  sub- 
head No.  (iii);  and  here  I  would  beg  Your  Lordship's  indulgence 
to  submit,  with  very  great  respect,  certain  considerations  for  Their 
Highnesses  to  consider  under  this  head  while  they  are  considering 
the  quantum  of  their  representation  in  the  Federal  Legislature. 
All  of  us  realise  that  this  is  an  extremely  important  matter,  and  all 
of  us  are  anxious  that,  as  far  as  possible,  we  should  be  able  to  meet 
each  other's  views.  It  is  in  no  spirit  of  arrogance  or  dictation 
that  I  proceed  to  make  my  submission;  it  is  with  the  utmost  humi- 
lity and  respect  towards  all  my  colleagues,  and  more  particularly 
towards  Their  Highnesses.  My  Lord,  on  this  question,  in  the  first 
place,  along  with  my  colleagues  on  tin's  side,  I  wish  to  assure  Their 
Highnesses  that  they  are  right  in  insisting  upon  certain  matters 
being  guaranteed  and  secured  to  them.  Wo  realise  that  those  are 
matters  which  peculiarly  concern  the  States;  and  with  regard  to 
those  matters  T  do  not  think  there  is  the  slightest  desire  on  the  part 
of  any  one  that  Their  Highnesses  should  not  insist  upon  tliose 
guarantees.  It  is  for  Their  Highnesses  to  say  what  guarantees 
they  want,  and  those  guarantees  should  be  forthcoming.  These 
are  questions  of  sovereignty,  succession,  dynastic  questions,  their 
Treaty  rights  and  their  internal  autonomy.  Onco  these  matters 
are  secured  to  them  as  securely  as  they  desire,  and  in  such  manner 
as  they  desire.  I  am  sure  that,  on  this  score,  they  should  have  no 
misgivings  whatsoever.  With  regard  to  internal  autonomy  I  wish 
to  add  only  this  sentence,  that  not  only  do  we  not  desire,  but  we  do 
not  arrogate  to  ourselves  the  position  that  we  have  anything,  if  I 
may  so  put  it,  to  teach  Their  Highnesses  in  the  matter  of  how  they 
should  rule  their  own  territories.  As  a  matter  of  fact,  as  time  goes 
on,  we  may  have  to  learn  some  very  profitable  lessons  from  them. 
But  I  want  them  to  consider  this — that  these  matters  being  outside 
the  Federal  sphere,  the  Federal  Government  will  have  nothing  to 
do  with  them.  On  the  other  hand,  there  is  one  other  consideration 
which  I  would  ask  them  also  to  bear  in  mind  when  they  approach 
the  consideration  of  this  question  which  is  outlined  under  sub-head 
(iii).  It  is  this — that  they  agree  to  put  into  the  Federation  only 
<?ertain  subjects  which  they  regard  as  being  of  common  interest 
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and  in  regard  to  which  they  are  at  this  moment  willing  to  give  up> 
certain  rights.  But  there  is  also  that  category  of  subjects  with 
regard  to  JJritish  India  which  is  described  as  t(  Central  "  subjects. 
I  am  aware  that  Their  Highnesses  have  expressed  their  unwilling- 
ness to  share  in  the  discussions  or  debates  in  the  Federal  Chambers 
on  the  "  Central  "  subjects — that  is  to  say,  subjects  which  are  com- 
mon to  British  India  alone.  But  I  want  to  point  out  that,  in  the 
nature  of  things,  when  we  are  going  to  have  one  Federal  Legis- 
lature and  no  separate  "  Central  "  Legislature  for  British  India, 
and  when  we  are  going  to  have  only  one  Federal  Executive,  the 
position  in  practice  will  be  that,  at  least  so  far  as  the  Executive 
is  concerned,  Their  Highnesses  will  be  sharing  in  the  administra- 
tion of  subjects  which  are  purelv  British  Indian  subjects.  That  is- 
a  consideration  which  I  hone  Their  Highnesses  will  bear  in  mind 
with  regard  to  what  I  am  anout  to  submit. 

Coming  to  the  question  of  what  has  briefly  been  described  as 
weigh tage,  with  regard  to  the  representation  of  Their  Highnesses 
in  these  Chambers,  I  must  repeat  one  more  consideration.  That  is 
that  the  Federal  Structure  sub-Committee  lias  made  a  recommen- 
dation— it  has  expressed  its  view  that  the  federating  Units  will 
be  the  Indian  State.-  or  groups  of  States  on  one  side  and  British 
Provinces  on  the  other.  Therefore,  as  I  submitted  in  my  very 
first  speech  in  this  Committee,  there  will  be  no  question  of  prepon- 
derance of  any  Unit  in  this  Federation.  But  let  us  go  further 
than  this  theory,  and  let  us  look  at  actualities  for  a  moment.  I 
realise  that,  if  British  India  were  coming  into  the  Federation  as 
one  Unit — if  British  India  as  one  entity  had  common  interests 
which  might  under  some  possible  circumstances  come  into  clash 
with  the  common  interests  of  the  States  among  themselves — if 
British  India  had  one  separate  culture  and  the  States  another — if 
British  India  were  inhabited  by  one  race  and  the  States  by  another 
race — if  the  people  of  British  India  were  the  adherents  of  one  faith 
and  the  people  of  the  Indian  States  of  another  faith — if  there  were 
any  such  cleavage  or  division  between  British  India  as  a  whole  on 
the  one  side  and  the  Indian  States  as  a  whole  on  the  other — these 
would  have  been  the  strongest  reasons  for  Their  Highnesses  insisting 
that*  being  the  smaller  partner  in  the  Federation,  they  should  be 
given  a  certain  amount  of  weightage ;  and  that  would  have  been  met 
generously  on  the  side  of  British  India.  But,  happily,  there  is 
no  such  difference.  As  Their  Highnesses  have  themselves  said, 
very  often  the  division  of  interests  and  the  question  of  voting  will 
be  decided  on  the  ground  of  regional  distribution  rather  than  on 
the  question  of  the  yellow  or  the  red  colour  on  the  map.  As  one 
can  see,  when  these  Federal  questions  are  being  discussed,  that  is 
bound  to  be  the  case.  To  take  only  one  instance — supposing  the 
question  of  Customs  was  being  discussed,  it  is  possible  that  the 
Maritime  States  both  British  and  Indian,  might  take  one  view, 
and  the  States  in  the  interior  of  the  country,  both  British  and 
Indian,  might  take  another  view.  It  will  be  no  question,  I  con- 
ceive, of  Indian  States  versus  British  India,  as  Customs  is  going  ta 
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be  one  of  the  sources  of  Federal  revenue.     There  will  not  be  that 
difference  to  which  Sir  Provash  Chunder  Mitter  has  alluded. 

That  being  so,  my  submission  is  that,  having  regard  to  the  fact 
that  matters  that  are  of  supreme  importance  to  the  States  and  are 
peculiar  to  them,  are  being  excluded  from  the  Federation — the 
Federation  relating  only  to  certain  matters  of  common  interest 
between  Indian  India  arid  British  India,  and  also  including  the 
policy,  legislation  and  administration  of  certain  subjects  that  are 
entirely  British  Indian  subjects — I  would  beg  Their  Highnesses  to 
reconsider  this  question  of  weigh tage.  In  such  an  Assembly,  ques- 
tions might  arise  relating  to  British  India  alone;  British  India 
might  have  an  apprehension  that  a  common  executive  dealing  with 
these  questions  would  not  deal  with  them  sympathetically  in  the 
interests  of  British  India  alone.  But  Their  Highnesses  can  have 
no  apprehension  that,  with  regard  to  mutters  that  are  put  into  the 
Federation,  there  will  be  any  such  division  as  the  States  on  one 
side  and  British  India  on  the  other.  My  submission  is  that,  on 
the  ground  on  which  presumably  (he  Indian  Slates  claim  a  higher 
representation  than  their  population  basis,  it  is  possible  for  each 
British  Province  also  to  claim  weightage.  The  Punjab,  as  I  huve 
said,  might  come  forward  on  the  ground  of  its  martial  importance; 
Assam  might  claim  it  on  the  ground  of  her  backwardness;  Bombay 
might  claim  it  on  account  of  its  supreme  commercial  interests; 
Bengal  might  claim  it  on  account  of  the  political  lead  that  if,  has 
given  to  the  country,  on  account  of  its  commerce,  on  account  of 
intellectual  superiority;  and  so  on;  and  weightage  could  not  bo 
allowed  to  all.  My  submission,  therefore,  is  that  Their  Highnesses 
should  be  content  to  be  represented  in  the  Legislative  Chambers 
on  the  population  basis,  not  because  there  is  any  desire  on  this  sido 
to  minimise  the  importance  of  the  States,  nor  that  there,  is  any 
desire  on  this  side  to  get  a  greater  share,  as  it  were,  of  the  spoils 
in  any  sense,  but  because,  having  regard  to  the  character  of  the 
Federal  Legislature  and  the  subjects  with  which  it  will  have  to 
deal.  Their  Highnesses  should  have  no  apprehension,  that  that 
representation  does  not  give  them  an  adequate  representation. 
Therefore,  upon  this  basis,  both  in  the  Upper  Chamber  and  in  the 
Lower  Chamber  I  would  submit  that  Their  Highnesses  should 
accept  that  position.  T  would  repeat  the  appeal  made  to  them  by 
Mr.  Sastri  that,  whereas  there  is  every  desire  on  this  side — und 
proof  has  been  given  of  that  desire — to  take  into  consideration  the 
difficulties  of  Their  Highnesses,  Their  Highnesses  should  take  into 
consideration  the  difficulties  under  which  British  India  labours  and 
may  have  to  labour  with  regard  to  the  decision  of  these  matters, 
and  make  it  easy  for  British  India  to  come  into  the  Federation  as 
it  is  the  desire  of  British  India  to  make  it  easy  for  Their  High- 
nesses to  come  into  the  Federation.  Tf,  however,  (and  this  is  that 
limitation  which  T  said  I  would  wish- to  stress  with  regard  to  sub- 
head (v)  after  I  had  dealt  with  sub-head  (iii)  under  any  combination 
of  circumstances,  it  is  subsequently  found  that  the  States  must  be- 
given  representation  in  the  Federal  Chambers  higher  than  that  justi- 
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fied  by  their  population,  then  my  consent  to  the  distribution  of  the 
British  Indian  share  among  the  Provinces  upon  the  basis  of  popu- 
lation, reluctant  as  it  is,  would  disappear;  and  I  would  wish  the 
British  Indian  share  to  be  distributed  among  the  Provinces, 
primarily  on  the  basis  of  population,  but  supplemented  by  other 
considerations  which  are  peculiar  to  each  Province. 

Naturally,  the  question  of  how  the  quantum  of  the  seats  allotted 
to  the  States  should  be  distributed  inter  se  among  the  States,  is  a 
matter  entirely  for  the  States  to  decide;  and,  with  regard  to  that, 
British  India  would  have  nothing  to  say. 

These  are  the  considerations  on  the  basis  of  which  I  have  made 
'my  submissions,  and  on  the  basis  of  which  the  suggestion  was  put 
forward  this  morning  that  the  distribution  of  seats  between  British 
India  and  the  States  should  be  in  proportion  to  population. 

Sartlar  Ujjal  Singh  :  I  shall  be  as  brief  as  possible.  With 
regard  to  the  strength  of  the  Lower  Chamber,  the  general  opinion 
on  this  side  of  the  Committee  on  the  last  occasion  was  that  it  should 
be  300.  We  were  led  to  this  conclusion  by  the  consideration  that 
the  House  should  not  be  too  big  for  the  proper  transaction  of 
business,  and  that  it  should  not  be  so  small  that  different  interests 
could  not  be  adequately  represented.  The  view  also  prevailed  that 
•  at  least  one  Member  should  represent  a  million  of  population. 
According  to  that  basis  too  we  ought  to  have  at  least  350  Members, 
because  the  population  has  gone  up  from  303  millions  to  335 
millions.  But  there  are  other  considerations  which,  to  my  mind, 
have  a  bearing.  I  realise  the  difficulties  with  which  the  States 
are  faced,  and  also  that  a  higher  figure  would  facilitate  direct 
election,  and  would  make  direct  contact  of  the  Members  with  their 
constituencies  more  possible.  If  we  increase  the  number  of  the 
Lower  Chamber  to  400,  I  believe  that  it  will  find  satisfaction  both 
in  the  States  and  in  British  India.  This  number  is  not  too  high  at 
all.  The  Simon  Commission,  after  carefully  going  into  the  diffi- 
culties of  election,  suggested  that  the  strength  of  the  Lower  House 
should  be  300  io  400;  and  their  conclusions  were  based,  not  upon  a 
Federal  Legislature  in  which  the  States  would  be  represented,  but 
for  British  India  alone.  Now,  what  I  am  suggesting  is  that  we 
should  have  400  Members  both  for  British  India  and  the  States. 
If  you  compare  this  number  with  that  in  any  other  federation,  not 
of  the  sumo  size,  but  even  of  a  smaller  size,  you  will  find  that  it 
is  not  too  big.  Canada,  with  a  population  of  8  millions,  has  a 
strength  of  245  in  the  Lower  House.  If  you  come  to  the  modern 
constitutions,  Ireland  has  one  Member  for  30,000  population.  In 
Czechoslovakia,  a  small  country,  there  are  300  Members  in  the 
Lo wer  House. 

Coming  to  the  second  point,  I  would  like  to  have  200  Members 
for  the  Upper  House.  Last  time  we  generally  agreed  upon  the 
number  of  150.  The  consideration  that  is  weighing  in  my  mind  is 
that  at  the  last  Session,  we  roughly  fixed  the  strength  of  the  Upper 
House  at  one  half  of  the  Lower  House.  If  we  are  going  to  have 
400  Members  for  the  Lower  House,  we  should  not  have  less  than 
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200  Members  for  the  Upper  House.  This  proportion  prevails  in< 
many  other  countries.  In  Australia  the  strength  of  the  Upper 
House  is  half  that  of  the  Lower  House.  In  Canada  the  strength 
of  the  Upper  House  is  less  than  half  that  of  the  Lower  House. 
In  Czechoslovakia  the  strength  of  the  Upper  House  is  exactly  half 
that  of  the  Lower  House.  At  the  same  time,  if  we  have  200* 
Members  for  the  Upper  House,  it  will  help  to  solve  the  difficulties 
of  the  States. 

Coming-  to  the  third  point,  I  am  of  opinion  that,  in  the  Lower 
House  at  any  rate,  the  States  should  not  have  any  great  weightage. 
Their  proportion  on  a  basis  of  population  is  23-8  per  cent.,  and  at 
the  utmost  they  should  have  25  per  cent,  representation.  Accord- 
ing to  that,  they  will  have  100  Members  in  the  Lower  House  out  of 
400.  It  ought  to  be  remembered  that  there  is  going  to  be  a  certain 
number  of  official  Members,  not  exceeding  ten.  Those  Members 
will  have  to  be  provided  for,  and  they  will  be  provided  for  from 
the  quota  of  the  British  India  Members. 

Turning  to  the  Upper  House,  I  realise  that  the  population  basis, 
as  one  of  my  friends  remarked,  is  not  always  a  fair  guide.  The 
importance  of  the  States  imist  bo  taken  into  consideration;  and  their 
sacrifice  in  joining  the  Federation  should  certainly  be  taken  into 
consideration.  At  any  rate,  on  the  part  of  any  member  who  claims 
a  weightage  for  his  own  community,  it  would  not  be  just  to  deny 
a  weightage  to  the  States.  Last  time  some  of  us  wero  prepared  to 
go  as  far  as  40  per  cent,  representation  to  be  given  to  the  States. 
That  was  the  utmost  that  some  of  us  agreed  to.  My  friend,  Mr. 
Sastri,  agreed  to  one-third  representation.  For  myself,  I  shall  be 
wiKing  to  give  them  35  per  cent.,  which  represents  an  average  of 
their  area  and  population,  but  if  that  is  not  sufficient  to  accom- 
modate certain  States  and  1o  make  feasible  and  possible  for  some 
other  States  to  join  the  Federation,  I  would  be  prepared  to  go  as 
far  as  40  per  cent.,  but  no  further.  By  that  the  States  will  be 
getting  80  seats  out  of  200;  and  here,  too,  it  should  be  remembered 
that  official  members  have  to  be  provided  for,  and  they  will  have 
to  be  provided  Iroin  the  quota  of  the  British  Indian  Members. 

With  regard  to  the  fourth  point,  I  would  suggest  that  the  vacant 
seats  of  the  States,  which  may  not  consider  it  possible  to  join  the 
Federation  for  some  time,  should  be  left  unfilled,  and  as  they  go 
on  joining  the  Federation  the  seats  will  be  automatically  occupied. 

As  regards  point  (i),  in  my  opinion,  at  any  rate,  if  50  per  cent, 
of  the  sovereign  States  which  in  their  own  right  are  members  of 
the  Chamber  of  Princes,  representing  50  per  cent,  of  the  population, 
joined  the  Federation,  then  it  would  be  possible  to  start  with  the 
scheme. 

On  point  (v)  I  am  not  in  favour  of  the  seats  being  distributed 
among  the  Provinces  on  a  population  basis.  I  speak  for  my  own 
Province,  and  my  friend,  Mr.  Zafrullah  Khan,  has  already  spoken 
about  the  importance  of  the  Punjab.  On  account  of  its  geogra- 
phical position,  and  on  account  of  the  contribution  it  makes  to  the 
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Indian  Army,  it  does  require  a  little  weightage.  And  there  is 
.another  reason.  The  minority  interests  cannot  be  adequately 
represented  if  the  Punjab  is  given  representation  on  a  population 
basis.  The  Sikhs  tvill  certainly  demand  weightage.  How  are  they 
going  to  get  weightage  in  the  Central  Legislature  if  you  are  going 
to  distribute  seats  to  the  Punjab  on  a  population  basis  alone?  At 
present  the  Punjab  is  given  12  per  cent,  representation  both  in  the 
Assembly  and  in  the  Council  of  State.  I  would  not  go  further  than 
that;  but  I  would  certainly  press  that  the  existing  representation 
ought  to  be  maintained. 

Mr.  Joshi  :  You  propose  that  there  should  be  one  Member  for 
one  million  of  population.  That,  according  to  the  present  popula- 
tion, means  250.  Then  we  have  to  add  certain  weightage  in  the 
Upper  and  Lower  Chamber.  The  weightage  asked  for  by  the 
Princes  is  about  JO  per  cent.  That  may  require  about  40  Members. 
'Then  the  weightage  claimed  by  the  Muslims  may  require  about  40 
new  seats.  Then  the  special  representation  claimed  by  Europeans, 
Landlords  and  Labour,  Industry  and  Commerce,  would  be  about 
•JJ5  or  40.  Then  the  special  representation  of  the  Depressed  Classes 
haw  to  be  considered,  and  10  official  Members.  That  will  make  the 
number  more  than  400. 

Sardtir  U jjal  Sinyh  :  No,  400  I  said;  and  you  will  give  the 
States  100,  /'.?.,  25  per  rent.  That  is  roughly  the  population  basis. 

Mr.  Joshi  :  I  take  the  whole  of  India  on  the  population  basis — 
350. 

Sardur  V'jjal  tiinyh  :  You  will  realise  that  there  is  not  much 
.difference  between  your  contention  and  mine. 

Mr.  Joshi  :  1  am  thinking  in  mathematical  terms. 

Sardar  U  jjal  tfinyh  :  Not  much  difference.  Out  of  400,  you 
will  have  25  per  cent,  for  the  States,  which  is  near  about  the  popu- 
lation basis.  Twenty-four  per  cent,  is  their  population. 

//.  ff.  The  Chief  of  Sanyll :  My  Lord  Chancellor,  His  Highness 
The  Maharaja  of  Bikaner  has  already  set  forth  with  his  usual 
.ability,  in  his  speech  of  yesterday,  the  view-point  of  the  Indian 
States  Delegation  regarding  the  strength  of  the  Federal  Houses 
,and  the  proportion  of  the  representatives  of  the  Indian  States  to 
those  of  British  India  in  those  Houses.  I  should  like  to  lend  my 
strong  support  to  the  view  that  the  States  should  be  represented  as 
fully  as  possible,  especially  in  the  Upper  House,  not  only  in  pro- 
portion to  the  representation  from  the  British  Indian  Provinces, 
.but  also  in  actual  numbers.  My  reasons,  briefly,  are  that  all  the 
States  being  constituent  Units  in  the  new  Federation,  it  is  desirable 
'both  that  as  many  as  possible  should  be  individually  represented 
and  that  those  which  cannot  be  granted  individual  representation 
should  at  least  have  enough  grouped  representation  to  permit  of 
iheir  particular  interests  being  voiced  and,  as  far  as  may  be, 
conserved.  I  trust  that  I  shall  not  be  accused  of  striking  a  dis- 
cordant note  if  I  venture  to  express  a  doubt  whether  the  numbers 
which  have  been  proposed  for  the  two  Houses  will  prove  adequate 
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if  the  legitimate  claims  and  aspirations  of  the  States  haye  to  be 
duly  met.  The  minimum  number  which  I  consider  necessary  for 
their  requirements  is  150,  so  far  as  the  Upper  House  is  concerned. 
If  the  representation  of  the  States  in  this  House  is  reduced  to  125, 
or  any  similar  number,  it  is  obvious  that  fewer  States  will  be 
represented  individually,  and  that  the  representation  of  the  com* 
paratively  small  States  must  be  small  in  amount  and  inconvenient 
in  distribution.  I  am,  of  course,  aware  that  in  any  case  a  consi- 
derable degree  of  grouping  is  inevitable.  But  the  smaller  the 
number  of  seats  allotted,  the  larger  will  be  the  geographical  extent 
of  the  groupings.  A  wide  geographical  area  involves  not  merely 
physical  inconveniences,  but  the  junction  in  one  electoral  area  of 
peoples  of  differing  affinities  and  interests. 

The  arguments  which  have  been  advanced  in  favour  of  a  small 
Upper  House  are:  (1),  that  it  would  be  of  a  manageable  size;  (2), 
that  it  would  be  less  expensive;  and  (3),  that  it  will  consist  of 
representatives  of  experience,  weight  and  character.  I  acknowledge 
the  force  of  these  arguments ;  but  I  cannot  help  feeling  that  these 
advantages  will  be  dearly  bought  if  they  reduce  the  representation 
of  what  are,  after  all,  federating  Units,  though  small  individually, 
io  a  nominal  figure.  Indeed,  the  smaller  States  may  have  occa- 
sionally special  points  of  view  to  urge  in  regard  to  Federal 
questions,  which  may  even  justify  some  weightage  being  given  to 
their  representatives. 

While,  however,  I  am  urging  the  requirements  of  the  States  as 
a  whole  before  this  Committee,  I  do  not  wish  it  to  be  understood 
for  a  moment  that  T  am  opposing  the  demand  for  an  Upper  House 
of  250  Members.  But  1  would  strongly  appeal  to  our  British 
Indian  friends  here,  no  less  than  to  the  members  of  the  States 
Delegation,  who  have  shown  such  a  generous  spirit  of  accommoda- 
tion, to  give  their  liberal  consideration  to  the  requirements  and 
aspirations  of  the  comparatively  small  States.  Any  increase  in 
the  numbers  of  the  Upper  House  which  will  permit  of  a  more 
complete  representation  of  the  States  will  be  very  welcome  to  them. 
Without  entering  into  details  of  distribution,  which  I  think  should 
be  a  matter  for  consideration,  in  the  first  place,  by  the  States  them- 
selves, I  do  not  know  how  their  full  representation  may  be  possible 
within  the  limit  of  125. 

First  of  all,  there  are  109  States,  the  Rulers  of  which  are 
members  of  the  Chamber  of  Princes  in  their  own  right.  Then 
there  are  the  126  States,  the  Rulers  of  which  are  represented  in 
the  Chamber  by  12  members  of  their  Order,  elected  by  themselves. 
It  is  well  known  that  many  of  these  States  have  consistently 
protested  against  their  exclusion  from  membership  of  the  Chamber 
in  their  own  right.  The  justice  of  the  protest  has  been  recognised 
by  the  decision  of  the  Government  of  India  to  give  one  of  them, 
namely  Mayurbhanj,  the  right  of  membership.  It  is  also  known 
that  the  Political  Department  i«  re-examining  the  whole  question 
.and  considering  the  right  to  similar  membership  of  the  other  States 
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which  are  now  excluded  from  permanent  membership ;  and  it  is 
likely  that  some  of  them  may  be  promoted,  on  investigation,  from 
what  is  known  as  the  second  class  to  what  is  known  as  the  first. 
Then  there  is  the  large  number  of  the  third-class  States;  they  are 
327.  Many  of  these  are  inconsiderable  in  individual  size;  but  their 
aggregate  size  and  influence  is  considerable.  They  are  bound  to 
the  British  Empire  by  agreement  which  can  as  little  be  regarded  as 
"  scraps  of  paper  "  as  the  Treaties  of  their  greater  brethren. 
Above  all,  it  is  essential  that  this  Federation  of  India  should  be 
universal,  and  that  no  discontented — T  may  almost  say  outcast — 
residue  should  be  left  without  voice  and  without  representation. 
It  is  in  view  of  all  these  considerations  that  I  venture  to  think  that 
150  should  be  the  number  allotted  to  the  States  in  the  Upper  House. 

As  regards  the  Lower  House,  T  see  that  the  numbers  must  be 
based  more  largely  upon  population.  I  recognise,  therefore,  that 
there  must  be  considerable  groupings  of  the  comparatively  smaller 
States,  if  the  figures  of  population  are  to  be  the  main  factor  on 
which  representation  is  to  be  based.  Here  again,  however,  it  is 
essential  that  the  electoral  areas  should  be  of  manageable  size  if 
there  is  to  be  any  real  representation  of  the  generally  widely- 
scattered  States.  I  fully  support  the  desire  of  my  colleagues  on 
the  States  Delegation  that  a  percentage  of  33*  of  the  seats  should 
be  given  to  these  States.  A  House  of  350  would,  however,  only 
allow  of  117  Members  being  sent  from  States.  For  the  reasons  I 
have  already  given,  T  believe  this  would  yield  an  insufficient  re- 
presentation. I  would  therefore  prefer  a  Lower  House  of  450,  with 
150  representatives  from  the  Stotos,  if  the  Upper  House  also  has  a 
strength  permitting  of  150  State*'  representatives.  In  any  case  the 
States  should  have,  in  the  Lower  House,  a  representation  propor- 
tionate to  their  representation  in  the  Upper  House. 

It  has  been  stated  by  some  of  my  colleagues  that,  if  a  few  large 
States,  representing  51  per  cent,  of  the  total  population  of  the 
Indian  States,  were  to  join  the  Federation,  the  new  constitution 
might  start  working.  It  lias  further  beeia  said  that,  pending  the 
entry  of  the  other  States,  those  that  have  already  joined  the 
Federation  would  exercise  the  aggregate  voting  strength  allotted 
to  the  States  as  a  whole.  While  I  generally  agree  with  the  idea 
underlying  the  suggestion,  I  venture  to  hope  that,  whatever  con- 
stitution is  evolved  out  of  our  deliberations,  it  will  be  as  much 
attractive  to  the  smaller  States  as  to  the  larger.  From  this  point 
of  view  it  is  necessary  to  see  that  the  scheme  of  representation  does 
not  in  any  way  operate  unjustly  in  regard  to  the  smaller  units  of 
Indian  India. 

My  Lord,  constitutions  are  made  but  once.  Once  they  are 
made,  the  universal  tendency  in  these  rigid  constitutions  is  to 
maintain,  and  not  extend,  whatever  recognition  may  have  been 
accorded  by  them  to  the  Units  covered  by  their  provisions.  That  is 
why  the  States  are  anxious;  and  I  venture  to  urge  that  their 
requirements  and  aspirations  should  receive  due  consideration  at 
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this  stage.  His  Highness  The  Maharaja  of  Bikajier  has  from  the 
outset  championed  the  cause  of  the  smaller  States.  His  Highness 
fought  their  battles  successfully  at  the  establishment  of  the  Cham- 
ber of  Princes.  Evidence  is  not  wanted,  even  during  the  short  time 
that  His  Highness  The  Nawab  Sahib  of  Bhopal  has  been  working 
as  Chancellor  of  the  Chamber,  that  His  Highness  is  anxious  to 
uphold  the  interests  of  the  States  and  secure  justice  to  the  smaller 
States.  I  hope  the  other  distinguished  members  of  the  States  Dele- 
gation will  do  what  they  can  to  further  the  well-being  and  advance 
the  interests  of  all  classes  of  States.  The  British  Indian  statesmen 
who  are  here  are  endeavouring  to  hammer  out  a  constitution  which 
will  embrace  in  the  new  India  every  element  that  exists  in  the 
present-day  India.  I  therefore  appeal  to  my  colleagues  from 
British  India  and  the  Indian  States  to  vouchsafe  their  earnest  and 
sympathetic  consideration  to  the  point  of  view  I  have  just  placed 
before  them  on  behalf  of  the  Staies,  which  have  their  own  tradi- 
tions and  importance,  and  whose  Rulers  and  peoples  are  as  anxious 
as  the  citizens  of  any  other  part  of  India  to  participate  in  the 
fortunes  of  their  native  land. 

Mr.  Gavin  Jones:  Lord  Chancellor,  I  will  not  speak  on  ques- 
tions (i),  (ii)  and  fiii),  because  I  do  not  want  to  enter  into  the  battle 
of  the  percentages.  Percentage  is  limited  by  100,  as  the  word 
implies;  and  I  do  not  think  that  even  this  Committee  can  make  2 
and  2  make  8.  I  think,  Sir,  that  this  question  will  have  to  be  left 
to  an  independent  tribunal. 

With  regard  to  question  (iv),  I  just  want  to  say  one  word.  In 
the  event  of  the  Indian  States'  quota  in  either  House  not  being 
filled,  I  submit,  Sir,  that  the  Crown  has  obligations  for  the  whole 
of  India  as  Paramount  Power.  We  have  heard  a  good  deal  about 
give-and-take;  but  it  is  quite  evident  that  in  this  Federation  nearly 
all  the  giving  has  got  to  be  done  by  the  Crown,  both  in  its  power 
over  British  India  and  in  its  paramounlcy  over  the  States.  I 
therefore  think  that  the  Crown  should  fill  the  vacancies  by  nomina- 
tion, to  represent  the  Crown  until  such  times  as  those  States  who 
have  not  joined  the  Federation  agree  to  concede  the  necessary 
powers  to  the  Crown  to  be  placed  at  the  disposal  of  the  Federal 
Government. 

As  regards  question  (v),  I  am  opposed  to  the  idea  of  distribution 
by  population.  It  is  not  satisfactory  in  federations  of  this  kind, 
because  they  are  representative  of  States  and  not  of  peoples.  I 
therefore  suggest  that  the  eight  major  States  should  send  an  equal 
number  of  representatives  to  the  five  or  six  minor  ones.  The 
numbers  will  depend  upon  the  numbers  that  are  elected  to  the 
Legislature.  When  the  United  States  of  America  was  federated, 
it  was  only  by  giving  an  equal  number  of  votes  to  all  the  States 
that  they  were  able  to  bring  about  federation.  This  was  at  first 
strongly  opposed  by  the  major  States,  but  they  had  to  give  way  to 
the  minor  States.  I  therefore  submit  that,  in  all  history,  a  popula- 
tion basis  has  never  been  found  satisfactory  for  a  federation.  I 
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submit  that  we  should  take  other  matters  into  consideration.     That 
is  all  that  I  have  to  say. 

Dr.  Ambedkar :  I  do  not  propose  to  say  anything  on  sub-heads 
(i),  (ii),  (iii)  and  (v).  I  agree  with  what  my  friend,  Mr.  Joshi, 
said  this  morning  upon  all  those  points  except  in  one  respect.  I 
am  not  wedded  to  any  particular  figure  regarding  the  composition 
of  the  two  Chambers.  In  my  opinion,  a  given  figure  ought  not  to 
be  our  starting  point.  The  figure  ought  to  be  the  resultant  of  all 
relevant  considerations.  I  may  also  say  here  that  my  sympathies 
are  in  favour  of  a  larger  Chamber,  because  I  think  that  a  Chamber, 
being  a  deliberative  body,  ought  to  be  constituted  in  such  a  manner 
that  all  interests  can  find  their  place  in  it,  without  any  particular 
interest  having  to  be  cramped  into  it. 

There  is  one  argument  that  has  been  brought  forward  against  a 
large  Chamber,  namely  that  our  Chambers  must  be  business-like. 
I  think  there  is  some  force  in  that  argument,  but  I  do  not  quite 
understand  how  the  strength  of  the  Chamber  has  anything  to  do 
with  its  business  character.  I  should  have  thought  that  the  busi- 
ness character  and  despatch  of  a  Chamber  depended  less  upon  the 
numbers  of  which  it  was  composed,  and  more  upon  the  Standing 
Orders  and  the  rules  of  business  that  it  had  framed  for  itself. 
Consequently,  1  would  not  limit  it  by  that  consideration. 

The  point  with  regard  to  which  I  propose  to  speak  in  particular 
is  sub-head  (iv).  Taking  part  (/>)  of  sub-head  (iv)  first,  it  reads 
thus :  — 

"  To  what  minimum  extent  must  the  adherence  of  Indian 
States  be  secured  in  order  to  justify  the  initiation  of  a  Federal 
Constitution?  " 

It  seems  to  me,  with  all  respect,  that  that  is  a  question  which  ought 
to  be  addressed  to  His  Majesty's  Government.  It  is  they  who  ought 
to  tell  us  what  number  was,  in  their  opinion,  necessary  before  the 
Federation  could  be  initiated. 

There  is  one  question,  the  veil  from  which  has  not  as  yet  been 
lifted.  We  are  all  told  that  the  Indian  Constitution  of  the  future 
must  be  a  Federal  Constitution;  but  no  one  has  yet  made  it  clear 
whether  it  is  the  view  of  those  who  assert  that  proposition  that  the 
entry  of  the  Indian  States  is  a  condition  precedent  tor  the  establish- 
ment of  a  responsible  government  in  a  feueral  form.  It  is  a  subject 
ou  which  it  is  difficult  for  me  to  speak  unless  I  know  definitely 
what  is  the  view  of  those  who  take  their  stand  upon  that  proposi- 
tion. If  you  wish  me  to  answer  that  question,  then  I  will  do  so  for 
myself;  and  my  answer  is  that  we  need  not  wait  for  the  adherence 
of  any  prescribed  number  of  States  for  the  initiation  of  the  Federal 
Constitution.  I  do  not  know  that  there  would  be  any  British 
Indian  who  would  like  to  put  the  establishment  of  responsible 
government  in  cold  storage  until  the  Princes  make  up  their  minds 
to  enter  into  the  Federal  Government  of  India.  I  therefore  think 
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that  all  that  we  need  do  for  the  initiation  of  the  Federal  Govern- 
ment of  India  is  to  put  a  clause  in  the  Constitution  to  permit  His 
Majesty,  by  Order  in  Council,  to  admit  new  States  as  they  desire  to 
come  into  the  Federation,  This  is  not  something  which  is  new. 
Such  an  arrangement  finds  a  place  in  the  Canadian  Constitution, 
Sections  146  and  147,  and  in  the  Australian  Constitution,  Sections 
121  to  124.  The  Canadian  Constitution,  Section  140,  provided 
that,  in  the  case  of  other  units,  which  wore  not  included  in  the 
Federation  at  the  time  when  it  was  formed,  in  18G7,  and  which 
thereafter  showed  their  willingness  to  enter  into  it,  Hi.s  Majesty 
could,  by  Order  in  Council,  admit  them  as  units  of  the  Constitution. 
I  think  that,  it  would  be  sufficient  for  our  purposes  to  initiate  the 
Federal  Constitution  with  a  clause  of  this  sort.  This  would  bo 
consistent  with  the  freedom  of  the  Princes  to  enter  or  not  to  enter 
the  Federation, 

Coming  to  (a)  of  sub-head  (v),  we  have  had  the  suggestion  from 
His  Highness  The  Maharaja  of  Bikanor  that  the  States  joining  the 
Federation,  whether  one  or  all  or  a  few,  should  be  entitled  to  exer- 
cise the  whole  of  the  voting  strength  that  is  assigned  to  them.  In 
all  humility,  I  submit  that  that  is  a  proposition  which  to  my  mind 
is  an  astounding  proposition.  It  is  a  proposition,  if  1  may  nay  so 
with  due  respect,  without  rhyme  or  reason.  No  justification  has 
been  made  out  for  what  I  may  call  an  extraordinary  proposition  of 
this  character.  What  does  ii  mean  ultimately?  It  means  this — 
that  a  single  Prince  coming  into  the  Federation  and  taking  part  in 
legislation  affecting  the  destinies  of  subjects  of  British  India,  will 
be  able  to  throw  in,  in  his  voting  capacity,  the  whole  of  the  power 
of  the  Native  States,  without  the  British  Indians  participating  in 
the  Legislature  having  any  right  to  do  anything  to  afl'oct  the 
destinies  of  the  subjects  of  those  Princes  who  do  not  choose  to  come 
into  the  Federation.  It  is  a  terribly  one-sided  arrangement.  A 
Prince  who  chooses  to  keep  outside  the  Legislature  will,  under  this 
provision,  be  able  to  acquire  and  transfer  his  vote  to  a  neighbouring 
Prince  or  his  colleague  and  give  him  the  power  to  uftVct  the  destinies 
of  British  India.  That,  I  submit,  is  something  which  is  without 
justice  and  without  equity  in  it,  and  it  is  something  to  which  I,  for 
myself  can  never  consent.  The  only  right  thing  and  the  only  pro- 
per thing  would  be  that  the  voting  strength  of  such  Princes  as 
would  be  willing  to  come  into  the  Federation  should  be  confined  to 
the  particular  quota  of  votes  that  will  be  assigned  to  them  under 
the  arrangements  proposed  by  Sir  Mirxa  Ismail.  If  a  single  Prince 
comes  in,  and  if  ne  lias  one  representative,  lie  will  be  entitled  to 
one  vote.  If  groups  of  Princes  come  in,  and  under  the  system 
proposed  by  Sir  Mirza  Ismail  the  group  has  got  two  votes  assigned 
to  it,  the  group  will  have  to  come  as  a  group  and  will  not  have 
the  power  to  exercise  more  than  its  two  votes.  The  other  arrange- 
ment would  be  pne  to  which  I,  at  least,  would  be  unable  to  give 
my  consent. 

(The  Committee  adjourned  at  4-35  p.m.) 
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PROCEEDINGS  OF  THE  TWENTY-NINTH  MEETING  OF  THE  FEDERAL 
STHUCTUHE  COMMITTEE  HELD  ON  THE  24TH  SEPTEMBER,  1931, 
AT  11  A.M. 

HEAD  1. 

Strength  and  Compositions  of  the  Federal  Legislature — (concluded). 

H.H.  The  Maharaja  of  Bikaner :  My  Lord  Chancellor,  I  am 
extremely  reluctant  to  inflict  myself  on  the  Committee  again,  and 
I  am  indeed  grateful  to  you  tor  giving  me  this  opportunity  of 
speaking  about  some  important  points  that  bear  on  the  questions 
which  we  have  had  under  discussion  during  the  last  two  days.  I  have 
already  explained  that  my  business,  in  the  second  part  of  my 
speech  on  Tuesday,  was  to  place  before  you,  as  faithfully  as  I  could, 
the  unanimous,  or  the  majority,  view  of  the  Indian  States  Delega- 
tion And  before  proceeding  further,  I  should  like  to  express  my 
gratitude  to  the  various  speakers,  and  especially  to  my  friend, 
Mr.  Sastri,  for  their  spirit  of  friendliness  and  understanding  as 
regards  the  standpoint  of  the  States,  even  though  it  was  inevitable 
that,  on  some  points,  unanimity  was  not  possible  to  be  attained — 
at  least  at  the  present  moment. 

Before  dealing  with  what,  amongst  the  States'  problems,  is  one 
of  the  most  important — namely,  the  question  of  the  smaller  States 
and  their  adequate  representation — I  must  refer  first  to  certain 
views  propounded  yesterday,  especially  the  suggestion  that  a  strong 
and  impartial  committee  be  appointed  by  His  Majesty's  Govern- 
ment to  hear  evidence  and  to  allocate  seats  in  the  Federal  Legisla- 
ture amongst  the  States  inter  se,  as  also  some  remarks  as  to  group- 
ing, and  the  minimum  or  maximum  number — as  one  looks  at  the 
question — which  by  some  speakers  was  deemed  sufficient  for  the 
States.  Sir  Mirza  Ismail  said  that  any  settlement  amongst  the 
States  was  unlikely.  I  regret  I  am  compelled  to  challenge  Sir 
Mirza's  statement.  To  quote  his  own  words  in  the  official  proceed- 
ings, he  said :  — 

"  The  fact  that  I  do  not  agree  with  him  here  " — (he  was- 
referring  to  His  Highness  the  Chancellor  of  the  Chamber  of 
Princes,  our  other  leader  here,  His  Highness  of  Bhopal) — 
"  seems  to  be  sufficient  justification  for  the  appointment  of  a 
special  independent  committee  to  decide  this  question." 

It  the  obiter  dictum  of  this  statement  is  to  be  translated  into 
literal  action  on  every  point  when  a  British  Indian  or  States  Dele- 
gate disagrees,  I  do  not  know  where  the  States  and  British  India 
will  ultimately  find  themselves.  We  cannot  and  should  not,  I 
submit  attempt  to  force  our  views  on  others. 

Now,  Sir,  I  am  the  first  to  admit  that  every  Delegate  on  this 
Committee  or  the  Round  Table  Conference, 'including  the  members 
of  our  States  Delegation,  has,  of  course,  the  right  to  express  freely 
his  individual  opinion ;  but,  as  different  opinions  have  been  express- 


ed  by  a  few  members  of  our  Delegation,  it  is  with  extreme  reluctance 
that  I  claim,  in  my  turn,  the  right  to  express  my  clearly  contrary 
views.  I  wish  to  make  it  clear  that  such  individual  expression  of 
views  by  Sir  Akbar  Hydari  and  Sir  Mirza  Ismail  should  not  be 
taken  to  imply  that  they  represent  by  any  means  the  views  of  the 
States  Delegation  as  a  whole,  and  certainly  not  of  either  the  major- 
ity of  us  present  here  or  of  the  vast  majority  of  the  Indian  States, 
for  which  I  claim,  on  more  grounds  than  one,  to  speak  with  consi- 
derable inside  knowledge  and  authority.  Indeed,  T  can  see  nothing 
more  likely  to  cause  at  this  stage  a  serious  split  amongst  the  States 
or  to  wreck  federation,  as  far  as  the  States  are  concerned.  T  must 
once  again  say  with  what  regret  I  have  to  criticise  some  of  these 
observations,  all  the  more  so  as  they  come  from  Ministers  of  the 
most  important  of  the  important  States  in  India,  and  furthermore 
from  old  friends  like  Sir  Akbar  and  Sir  Mirza.  But  I  would  bep 
them  to  realise  that,  beyond  honest  and  strong  differences  of  opi- 
nion, nothing  personal  is  intended,  and  that,  if  T  appear  to  speak 
in  a  blunt  manner,  it  is  the  fault  of  my  outlook  and  actions,  being 
those  of  a  plain  soldier  who  does  not  beat  about  the  bush  or  use  any 
long-winded,  meaningless  words  where  he  differs. 

As  I  have  already  stated,  this  is  a  case  of  history  repeating 
itself;  and  T  think  it  is  generally  known  that  grave*  alarm  and 
concern  have,  in  the  circumstances,  not  unnaturally  been  created 
amongst  the  States,  as  was  the  case  when  individual  membership 
of  the  Chamber  of  Princes  was  similarly  under  consideration. 

Sir  Mirza  Ismail :  Mv  Lord  Chancellor,  I  wonder  whether  there 
is  any  necessity  for  such  a  long  statement  challenging  our  repre- 
sentative capacity. 

77.77.  The  Maharaja  of  fiikaner :  I  did  not  challenge  their 
representative  capacity,  My  Lord. 

Sir  Mirza  Ismtn'J :  All  T  stated  was — and  Sir  Akbar  TTydari  also 
expressed  his  agreement  wifh  me — that  this  was  a  question  of  im- 
mense difficulty  and  complexity,  and  instead  of  attempting  to  solve 
it  amongst  ourselves — because  T  thought  and  still  think  more  firmly 
than  ever,  after  what  has  been  uttered  yesterdav  and  to-day,  that 
it  is  impossible  for  us  to  settle  it  amongst  ourselves — the  best  plan 
and  the  most  obvious  plan  was  to  refer  it  to  an  independent  com- 
mittee on  which  there  should  be  no  representative  of  nnv  State  in 
India.  IB  not  that  a  more  satisfactory  method  of  solving  this 
intricate  problem  than  trying  to  solve  it  amongst  ourselves?  I  feel 
that  the  very  attempt  to  solve  it  would  engender  so  much  heat  and 
so  much  jealousy  that  it  would  do  far  more  harm  than  good  ;  and 
in  the  view  that  I  expressed  I  was  supported  not  only  by  Sir  Akbar 
Hydari  but  also,  I  believe,  by  His  Highness  The  Gaekwar  of 
Baroda.  So  there  are  Baroda,  Hyderabad,  Mysore,  Todhpur  and 
Jaipur  who  are  all  in  favour  of  this  view,  and  it  may  be  that  some 
of  the  smaller  States  also  may  hold  this  view. 

77.77.  The  Maharaja  of  Bikancr :  And  others  may  be  against  it. 
Sir  Mirza  Ismail:  That  is  all  I  said,  and  nothing  more. 
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H.H.  The  Maharaja  of  Bikaner :  It  is  because  we  hold  different 
views  on  these  very  important  matters  that  I  want  to  place  them 
before  you. 

Sir  Mirza  Ismail:  My  friends  on  the  other  side,  some  of  the 
most  eminent  leaders  in  British  India,  have  also  said  that  this  waa 
the  most  satisfactory  way  of  dealing  with  it. 

H.H.  The  Maharaja  of  Bikaner:  We  did  not  interrupt  certain 
members  of  our  Delegation  when  they  put  forward  their  views,  and 
I  hope  that  those  who  hold  contrary  views  will  be  allowed  to  have 
their  say. 

I  was  saying,  as  I  had  already  stated  previously,  that  it  was  a 
case  of  history  repeating  itself,  and  that  grave  alarm  and  concern 
were  already  felt  as  regards  the  position  created  amongst  the  States, 
as  in  the  case  where  individual  membership  of  the  Chamber  of 
Princes  was  under  consideration.  I  had  intended  to  deal  with  this 
point  also  in  iny  speech  the  day  before  yesterday;  but  I  refrained 
from  doing  so  on  various  grounds,  and  also  in  view  of  the  fact  that, 
I  having  been  brought  up  as  a  soldier  in  the  strict  school  of  dis- 
cipline, I  felt  that,  in  the  second  stage  of  the  proceedings,  my 
business  was  merely  to  voice  the  views  generally  of  the  States 
Delegation.  Hut  we  should  be  laying  ourselves  open  to  justifiable 
attacks  from  i'rinces  and  States — and  especially  those  in  India — 
whom  we  have  the  honour  to  represent  here,  if  we  did  not  say 
anything  on  the  subject.  May  I  here  read  to  you  the  full  text 
of  the  resolution,  to  which  Hih  Highness  the  Chancellor  referred, 
approved  unanimously  at  the  Bombay  meeting  in  July  last  of  our 
States  Delegation,  embodying  the  proposals  of  a  Committee  of 
Ministers,  on  which  Sir  Akbar  ITydari  also  served,  and,  in  the 
unavoidable  absence  of  Sir  Mirza  Ismail,  we  also  had  the  benefit 
of  having  there  Diwan  Bahadur  Krishna  Rao,  a  member  of  the 
Mysore  Government, 

Sir  Mirza  Ismail:  Sir  Akbar  ITydari? 

//.//.  The  Maharaja  of  Bikaner :  Sir  Akbar  Hydari  was  on  the 
Committee.  This  was  the  proposal  accepted  by  him  on  the  Dele- 
gation, and  Sir  Mirza  Ismail  had  a  representative  there — I  believe 
the  senior  member  of  the  Mysore  Executive  Council.  This  reso- 
lution runs  as  follows:  — 

"  The  distribution  inter  se  of  seats  amongst  the  States  in 
the  two  Houses  should  be  left  to  be  settled  by  the  States. 
Failing  agreement  the  points  in  dispute  should  be  referred 
to  an  expert  committee  to  be  appointed  by  the  Crown. " 

The  Indian  States  Delegation  adopted  in  its  entirety  the  Ministers* 
Eeport  which  dealt  with  this  and  other  points,  with  the  single 
modification,  suggested  by  Sir  Akbar  Hydari  himself,  that  the 
strength  of  the  Upper  and  Lower  Houses  should  not  exceed  250 
and  350  respectivelv.  This  I  believe  still  to  be  the  view  of  the 
majority  of  our  Delegation.  Here  I  must  observe,  first,  that  the 
question  how  seats  are  to  be  distributed  amongst  the  States — as 
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observed  yesterday  by  His  Highness  the  Chancellor — was  a  matter 
which  did  not  arise  iu  any  sense  before   this   Committee.     The 
settlement  would  also  depend  on  the  question  of  the  total  member- 
ship of  the  two  Houses,  and  the  proportion  of  seats  available  to  the 
States.     Secondly,  Sir  Akbar  Hyduri  yesterday  agreed  with  His 
Highness  the  Chancellor,   and   admitted  that  this   point  did   not 
concern  this  Conference.     It  has  already  been  fairly  and  correctly 
stated — that  I  gratefully  acknowledge  what  lias  been  said  by  some 
British  Indian  leaders — that  this  is  a  matter  purely  for  the  States 
to  settle  amongst  themselves.     Thirdly,  it  is  hi  any  case  premature 
to  discuss  this  point  here  in  view  of  the  resolutions  of  the  Chamber 
of  Princes,  to  which  I  referred  the  other  day,   and  tho  mandate 
given  to  us  on  this  and  other  questions.     This  question,  together 
with  others,   will   have  to  be  discussed  amongst  the   States;  and, 
therefore,    it    is    not    within    the    power    of    any    State,    or    Stales 
Delegate  or  representative  to  prevent  such  discussion.     After  such 
discussion  in  the  Chamber  of  Princes,  a  thoroughly  representative 
committee  will — in  accordance  with  what,  I  have  little  doubt,  will 
be  found  to  be  the  view  of  the  majority  of  the  States — have  to  be 
appointed,  to  work  in  close  association  with  the  Viceroy,  as  a  result 
of  which,  and  through  the  good  offices  of  the  Viceroy,  I  am  in  hopes 
that  conclusions  equitable  to  all  concerned  will  yet  be  possible  to 
be  arrived  at.     This  committee  would,  of  course,  consist,  not  merely 
of  members  of  the  Chamber  of  Princes,  but  also  States  which — 
although  members  of  the  Chamber  of  Princes — do  not  avail  them- 
selves of  the  privilege  of  such  membership,  as  well  as  representa- 
tives in  a  reasonable  number  of  the  smaller  States,  and,  as  far  as 
possible,   the  various  other  units  of  Indian   India.     That,   in   my 
opinion,   Sir,  will  he  the  right  time  and  place  for  more  detailed 
proposals   and   for  the   various   views   and    claims   of   the   various 
categories   of   States   to    be    put    forward,    when — again    I    repeat, 
through   the   good    offices   of   the    Viceroy,    and    according    to   the 
strength  and  justice  of  the  claims  of  the  different  States  and  the 
different  categories  of   States — I   decline   to   share   the   pessimistic 
view  that  it  will  be  impossible  for  any  agreement  to  be  arrived  at 
on  any  point  amongst  the  States.     However,   as   I   have   already 
made  clear — and  that  is  the  view  of  the  majority  of  the  States 
Delegation — should  there  unfortunately  be  no  agreement,  then  such 
points  as  are  still  in  dispute  will  doubtless  have  to  be  referred — 
as,   I  think  personally  and  in  certain  cases  only — to  the  Viceroy, 
and  others  to  an  expert  committee  of  arbitration  to  be  appointed  by 
the  Crown. 

Chairman:  Might  I  add  at  the  end  of  that  last  sentence:  "  To 
an  expert  committee,  appointed  by  the  Crown,  whose  decision  shall 
be  final." 

H.H.  The  Maharaja  of  Bikancr :  Well,  Sir,  that  is  my  view — 
if  we  find  that  there  are  certain  things  that  we  can  refer  to  arbi- 
tration. On  the  other  hand,  what  the  other  States  will  feel  about 
this  I  am  not  in  a  position  at  present  to  say.  The  discussion  will 
have  to  be  in  the  Chamber  of  Princes;  then  we  hope  the  Viceroy 
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Trill  settle  some  things.  Other  points  of  course  will  have  to  be 
adjudicated  upon  by  arbitration.  Of  course,  that  will  be  final.  If 
.there  are  certain  points  of  difference  which  can  go  to  arbitration, 
the  decision  will  have  to  be  accepted ;  but  it  does  not  mean,  there- 
fore, that  States  will  have  to  come  into  the  Federation  against 
iheir  wishes.  I  cannot,  therefore,  see  what  any  of  the  large  or 
important  States  have  to  fear  from  such  preliminary  attempts  to 
arrive  at  unanimity,  or  at  least  the  greatest  achievable  measure  of 
unanimity,  or  why  they  should  attempt  to  deny  to  the  various 
States  the  fullest  and  freest  opportunities  of  at  least  first  discussing 
the  question  amongst  themselves  and  putting  forward  their  views 
and  proposals.  I  wish  to  say,  Sir,  that  T  have  not  the  least  doubt 
that  several  even  among  the  important  States,  after  reviewing  our 
work,  and  hearing  the  discussions  and  final  recommendations  of 
the  Bound  Table  Conference,  will  themselves  want  to  proceed  on 
ft  method  something  like  that  which  T  have  outlined. 

My  Lord  Chancellor,  T  wish  to  make  an  observation  with  refer- 
ence to  what  has  just  fallen  from  Sir  Mirza.  I  trust  that  no  one 
here,  or  in  India,  will  take  it  as  implying  the  least  unfriendliness 
to  any  Prince  or  State;  but,  even  amongst  the  individuals  and 
States,  of  equal  rank,  inter  sc  there  is  necessarily  relative  seniority 
and  juniority.  The  important — or,  as  T  prefer  to  rail  them,  the 
larger — States,  and  the  smaller  States,  can  be  distinguished  by 
various  tests,  such  as  population,  area,  revenue  and  other  important 
factors.  Hyderabad  indisputably  stands  first  amongst  the  109 
members  of  the  Chamber  of  Princes,  in  the  same  way  that  the  109th 
member  ranks  after  the  remaining  108.  But,  through  a  combina- 
tion of  circumstances,  an  impression  has  been  encouraged  among 
some  States,  which  I  am  sure  it  will  be  the  wish  of  the  biggest  of 
our  big  States  also  to  remove.  That  is  that  there  are  only  some 
three,  or  six,  or  a  dozen,  or  fifteen — T  deliberately  abstain  from 
giving  any  specific  number — which  are  the  only  States  that  count, 
and  that  no  other  important  States  exist.  Here,  My  Lord  Chan- 
cellor, may  T  repeat  tnat  there  are  various  tests — not  merely  popu- 
lation, area  and  revenue,  but  other  generally  recognised  tests  in 
judging  the  importance  of  the  States  by  which  the  Viceroy  and  the 
British  Government  have  been  guided  when  there  have,  for  instance, 
been  disputes — as  T  think  Lord  Beading  will  admit — of  precedence 
between  States  inter  $c.  These  tests  are,  for  instance,  Treaties, 
measure  of  sovereignty,  past  traditions,  independence,  history,  poli- 
tical importance  and  influence,  and  such  other  well-known  tests. 
It  was  on  such  grounds  that  I  felt  compelled  to  put  a  question  to 
Sir  Mirza  when  he  claimed,  if  I  understood  him  rightly,  for  the 
great  States  of  Jaipur  and  Todhpur — whose  advisers  are  associated 
with  him  here — the  still  prouder  position  amongst  the  many  big 
and  important  Treaty  States  of  Bajputana  of  being  the  biggest. 
It  was,  therefore,  that  I  asked  whether  TJdaipur  was  not  the  biggest. 

Whilst  I  am  on  this  subject,  I  may  say  that,  if  we  proceed  on 
the  mere  test  of  population  in  regard  to  the  relative  importance  of 
the  States,  or  as  to  tb»ir  entry  into  the  Federal  Legislature,  we 
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shall  find  ourselves  in  the  midst  of  the  most  frightful  complications 
and  anomalies.  For  instance: — (1)  Udaipur,  on  the  basis  of  its 
population,  would  receive  only  half  the  number  of  seats  of  Jaipur — 
a  position  of  inferiority  which  it  would  be  impossible  to  conceive 
that  Udaipur  would  ever  accept;  (2)  Mayurbhanj,  the  latest  mem- 
ber in  its  own  right  of  the  109  members  of  the  Chamber  of  Princes — 
whose  relative  importance  and  sovereign  rights  I  am  the  first  to 
admit,  and  whom  we  were  glad  to  welcome  in  our  midst — would 
have  come  17th  in  the  list  of  all  the  109  members  of  the  Chamber 
of  Princes;  (3)  In  the  last  6  of  the  first  28  States,  according  to 
population,  there  are  4  States — I  say  nothing  to  detract  from  their 
relative  importance  or  the  sovereign  powers  they  possess — which,  on 
a  population  basis,  though  not  among  the  first  109,  would  come,  as 
I  have  said,  among  the  first  28.  (4}  Then  Kathiawar — which,  with 
Central  India,  possesses  the  largest  number  of  various  units  of 
Indian  India — has  in  addition  185  non-salute  States,  including 
non-jurisdictional  tahikns.  There  are  15  other  salute  States.  Of 
these  the  most  senior— Junagadh — would  come  23rd  in  order  of 
population,  after  some  who  have  just  joined  as  members  of  the 
Chamber  of  Princes:  and  so  on.  But  these  three  States — that  is  to 
say  Junagadh,  which  I  believe  is  the  premier  State  in  Kathiawar; 
Nawanagar,  which  I  believe  is  the  second ;  and  Bhavnagar,  which 
I  believe  ranks  third— would  come  23rd,  32nd  and  27th  respectively, 
although  these  three  States  either  exceed  or  approximate  a  erore  of 
rupees  in  revenue;  and  all  these  three  States  enjoy  dynastic'  salutes 
of  thirteen  guns. 

I  shall  now  deal  briefly  with  the  question  of  s-a lutes,  which  has 
a  bearing  on  this.  There  are  admitted  anomalies  in  this,  even 
though  salutes  serve  as  a  somewhat  useful  guide  in  certain  direc- 
tions. In  this  connection  I  have  been  repeatedly  and  expressly 
asked  by  a  large  number  of  States  to  make  it  clear  on  all  occasions, 
that  salutes  alone  should  not,  and  cannot,  be  taken  as  one  of  the 
essential  tests  qualifying  for  individual  entry  into  the  Federal 
Legislature.  May  I  here  quote  two  brief  extracts  from  an  official 
speech  made  by  a  former  Viceroy,  Lord  Chelmsford  ?  Speaking  on 
the  identical  question  of  qualifying  tests  for  membership  of  the 
Chamber  of  Princes — then  about  to  be  inaugurated,  and  when  the 
constitution  of  that  body  was  under  consideration — Lord  Chelmsford 
stated  on  the  20th  January,  J919,  in  the  Princes'  Conference  which 
was  held  previous  to  the  establishment  of  the  Chamber  of  Princes, 
that  Mr.  Montagu,  the  then  Secretary  of  State  for  India,  and  he- 
were  of  the  opinion  that — I  quote  his  own  words:  — 

"  the  whole  question  of  salutes  needed  most  careful  in- 
vestigation in  view  of  the  anomalies  which  appeared  to  exist; 
and  we  held,  therefore  that  it  would  be  unwise  to  base  upon 
the  salute  list,  as  it  stands,  any  fundamental  distinctions 
between  the  more  important  States  and  the  remainder.  It 
appeared  to  us  that,  if  such  a  distinction  is  made,  it  must  be 
based  upon  constitutional  considerations ;  that  is  to  say,  upon 
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the  nature  of  the  link  between  the  individual  States  and  the 
Crown.1' 

Again,  at  the  next  Princes'  Conference  on  the  3rd  November,  1919, 
the  Viceroy  referred  to  the  same  question  in  the  following  words :  — 
"  Your  Highnesses  will  remember  that,  in  my  last  speech, 
I  said  that  Mr.  Montagu  and  I  felt  that  the  whole  question 
of  salutes  needed  most  careful  investigation  in  view  of  the 
anomalies  which  appeared  to  exist.  If  the  principle  I  now 
advocate  is  to  be  adopted  as  the  basis  of  classification,  it  will 
be  additionally  desirable  that  this  investigation  should  be 
undertaken  at  an  early  date,  in  order  that  anomalies,  whether 
already  existing,  or  likely  to  ensue,  from  the  institution  of 
the  dividing  line,  should  be  corrected  wherever  possible. 
My  Government  are  ready  to  give  their  earnest  consideration 
to  this  matter,  and  will  make  the  necessary  recommendations 
to  the  Secretary  of  State  for  submission  to  His  Imperial 
Majesty  in  due  course. " 

But  unfortunately  nothing  has  been  done. 

Now,  Sir,  if  I  may,  I  will  make  a  few  essential  observations 
regarding  what  are  known  as  the  smaller  States,  whose  cause  espe- 
cially iti  this  connection  was  so  ably  and  sympathetically  supported 
by  Jlis  Highness  of  Bhopal  in  particular  during  the  last  Session. 
I  state,  with  a  full  sense  of  responsibility,  that  this  problem  will 
be  an  extremely  important  consideration  in  all  matters  affecting  the 
Indian  States.  It  is  inevitable  that  the  position  of  the  larger  terri- 
torial units  amongst  the  Indian  States  should  loom  prominently ;  but 
I  am  free  to  admit,  as  the  lluler  of  one  of  the  important  States  in 
India,  that  although  it  would  tickle  my  vanity  to  think  only  of 
myself  as  Ruler  of  one  of  the  bigger  States,  that  will  not  work  in 
the  problems  before  us.  1  beseech  you  all — whether  you  are  Mem- 
bers of  His  Majesty's  Government,  or  of  the  important  Parliament- 
ary Political  Parties  in  Great  Britain,  or  Delegates  from  British 
India,  or  from  the  Indian  States — not  to  let  there  be  any  mis- 
understanding on  this  point.  The  adequate  and  due  representation 
of  the  smaller  States  (and  I  refer  to  the  smaller  States  proper,  and 
not  to  various  units  which  do  not  come  under  the  category  of 
sovereign  States)  in  the  Federal  Legislature,  is  not  only  a  matter, 
therefore,  of  great  importance  to  the  States  as  a  body;  but,  it  is 
my  honest  and  unshakable  belief,  of  very  direct  and  immediate 
consequence  to  the  success  of  the  Federal  scheme,  as  far  as  the 
States  are  concerned.  I  hold  strongly  that  the  interests  of  the 
smaller  States  are  the  interests  of  all  the  States.  Their  welfare 
and  continued  existence  is  our  most  jealous  care.  Their  sovereign 
rights  and  privileges  it  is  our  duty  also  faithfully  to  safeguard,  as 
it  is  also  our  duty  to  further  all  their  legitimate  aspirations  and  to 
consider  with  sympathy,  and  to  support,  all  their  reasonable 
demands. 

My  Lord   Chancellor,   After   all,    the   so-called   smaller   States 
({whicn  is  at  least  largely  a  matter  of  comparison)  comprise  also 
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several  of  the  109  States  which  individually  are  members  of  the 
Chamber  of  Princes  in  their  own  right.  It  is  possible  that  when 
the  claims  of  some  States,  who  are  not  at  present  members  of  the 
Chamber  in  their  own  right,  are  further  examined,  there  may  be 
some  who  will  be  found  entitled,  by  a  slight  adjustment,  or  con- 
cession, of  their  sovereign  powers  or  by  further  examination,  to  be 
held  eligible  for  membership.  I  will  not  hazard  a  guess  as  to 
numbers.  That  question  does  not  immediately  arise  here  since,  in 
the  first  place,  it  concerns  membership  of  the  'Chamber  of  Princes, 
and  will  also  be  taken  up  in  regard  to  the  revision  of  its  constitu- 
tion. 

I  wish  to  emphasise  that  nothing  less  than  125  seals  for  the 
States  is  at  all  likely  to  satisfy  the  claims  of  the  States  as  a  body. 

I  would  conclude  my  observations  to-day  by  reminding  this 
Committee  of  what  I  have  repeatedly  urged  and  stressed  in  the  past 
— here  in  the  Round  Table  Conference  and  elsewhere — namely,  the 
importance  and  need,  in  justice  to  the  States  and  their  subjects, 
that  the  representation  of  the  States  in  the  Federal  Legislature 
cannot  be  based  merely  on  area  or  population,  but  that  regard  must 
also  be  had  to  their  sovereignty  and  internal  autonomy,  tlieir  rela- 
tions with  the  Crown,  their  political  importance  as  one  of  the  two 
great  separate  entities  in  India,  and  also — to  quote  from  the  Simon 
Report— 

"  their  existence  and  influence,  and  the  Crown's  obliga- 
tions in  regard  to  them  ". 

After  hearing  the  debate  yesterday,  1  now  desire  to  give  ex- 
pression to  my  personal  and  definite  view  that  a  test  of  51  per  cent, 
of  the  population  of  the  entire  Indian  States'  territory  will  not 
suffice  as  a  test  for  the  States  joining  Federation.  What  number 
that  should  be,  or  what  the  number  of  States  joining  should  be,  I 
shall  probably  have  an  opportunity  of  dealing  with,  and  of  ex- 
pressing my  final  view  upon,  after  we  have  discussed  the  point  in 
our  Delegation. 

Chairman :  Before  I  call  upon  His  Highness  of  Dholpur,  I 
think  I  should  read  a  letter  which  I  have  received  from  His  High- 
ness, as  it  will  explain  his  position.  What  His  Highness  says  is 
this :  — 

"  The  speech  that  I  am  making  to-day  has  been  purposely 
so  framed  as  not  to  raise  controversial  issues  of  an  intricate 
nature  at  this  stage.  It  was  necessary  to  do  so,  in  view  of 
the  fact  that  at  yesterday's  meeting  of  the  States  Delegation, 
it  was  found  to  be  necessary  to  continue  further  discussions 
on  the  matter  there,  before  it  was  released  to  the  Federal 
Structure  Committee  in  all  its  details. 

I  have,  therefore,  to  postpone  the  idea  of  having  the  draft 
proposals  circulated  to  all  the  members  of  the  Committee  for 
some  time  later. 

R.T.C. — i.  o 
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At  present,  I  am  confining  myself  to  general  reference  to 
the  main  idea  underlying  the  proposals  and  to  answering  the 
questions  under  Head  1,  which  we  are  discussing." 
Sir  Akbar  flydari:  May  I  make  a  personal  explanation  at  this 
point?  I  simply  want  to  say  that  what  I  said  yesterday  was  by 
way  of  an  illustration  to  show  as  to  how,  if  we  decided  to  adhere 
to  the  number  in  the  Upper  Chamber  as  being  only  100  and  the 
number  in  the  Lower  Chamber  as  being  only  200  (in  case  we  were 
forced  to  have  a  bicameral  House),  that  even  a  number  of  seats 
like  50  would  go  round  and  could  represent  adequately  the  Indian 
States  in  a  sufficient  way  to  allow  all  these  States  to  send  representa- 
tive statesmen  to  safeguard  the  Indian  States'  rights.  So  far  as 
the  tests  of  priority,  grade,  and  so  on,  are  concerned,  I  said 
nothing.  All  those  tests  which  His  Highness  of  Bikaner  has  read 
out  may  be  applied,  and  then  the  number  distributed.  All  I 
wanted  to  say  was  that  it  was  possible  to  frame  a  scheme  whereby 
even  50  seats  could  go  round,  and  thereby  enable  the  two  Houses  to 
have  that  evidence  of  stability,  and  to  have  those  men  of  experience, 
on  which  I  have  been  all  the  time  insisting.  I  took  the  population 
basis  as  the  test  which  I  had  readily  at  hand — which  was  the  most 
definite,  and  which  was  the  most  up  to  date  which  I  could  obtain — 
but  T  did  not  thereby  say  (and  I  think  I  made  it  clear)  that  the 
population  test  was  to  be  applied  finally  in  determining  the  relative 
importance  or  the  number  of  seats  to  be  given  to  the  different 
States  inter  se.  I  also  said  that  I  think,  as  Sir  Mirza  Ismail  has 
said,  that  probably  it  will  not  be  possible  to  come  to  any  agreement 
among  the  States  themselves  by  mutual  conversations,  and  what  we 
were  afraid  of  was  that,  if  we  started  here,  such  a  type  of  atmos- 
phere would  be  engendered  as  would  not  be  very  conducive  to  a 
peaceful  settlement  ultimately — which  would  be  the  case,  if,  in  the 
first  instance,  the  whole  ground  was  explored  by  an  independent 
body  of  the  kind  to  which  it  would  have  to  be  referred  in  any  case 
in  the  end. 

//.//.  The  Maharaj  Rana  of  Dholpur :  Lord  Chancellor,  At  the 
last  Session  of  this  historic  gathering,  the  great  principle  of  a 
united  India  was  evolved  and  a  large  number  of  the  States  repre- 
sented here  generally  approved  of  the  idea  of  an  all-India  Federa- 
tion. It  was  on  that  basis  that  the  outlines  of  a  constitution  were 
worked  out  by  the  Federal  Structure  sub-Committee.  After  the 
adjournment  of  the  Conference  in  January  last,  the  scheme  of 
Federation  was  examined  minutely  in  all  its  aspects  by  the  Princes 
in  India.  My  brother  Princes  had  occasion  to  discuss  it  at  the 
last  session  of  the  Chamber  of  Princes  and  at  subsequent  meetings 
specially  convened  for  the  purpose.  As  a  result  of  these  discussions 
tliey  came  fully  to  realise  and  appreciate  the  delicate  implications 
of  the  various  provisions  concerning  the  States.  At  many  places- 
the  scheme  had  purposely  left  out  certain  very  important  points, 
like  the  composition  of  the  Federal  Houses,  the  proportion  and 
method  of  representation  of  the  States  therein,  and  so  on,  without 
which  the  picture  was  not  complete.  It  is  these  points  which  we 
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discussing  now ;  and  the  Princes  felt  that  it  was  their  duty  to 
contribute  their  own  idegis  to  the  solution  of  these  problems  in  a 
way  which  would  be  satisfactory  from  all  points  of  view,  and  would 
at  the  same  time  provide  essential  safeguards  for  their  internal 
-sovereignty.  On  the  one  hand,  they  were  quite  clear  in  their  minds 
that  it  is  essential,  in  the  larger  interests  of  India  as  a  whole,  to 
devise  suitable  means  for  co-operation  between  British  India  and 
the  Indian  States.  They  are  fully  conscious  of  their  duty  to  India 
as  a  whole — and  here,  I  am  sure,  I  am  speaking  on  behalf  of  the 
-entire  Order  of  Indian  Princes — that  they  have  never  tried  to 
fitand  in  the  way  of  or  retard  the  political  advancement  of  British 
India  and  the  fulfilment  of  its  legitimate  aspirations.  Ou  the 
contrary,  they,  as  sons  of  Mother  India,  will  be  glad  to  see  India 
achieving  its  due  and  proud  place  of  an  equal  partner  in  the  British 
Empire.  On  the  other  hand,  they  are  deeply  concerned  about  the 
responsibility  that  lies  on  their  shoulders  as  the  trustees  and  custo- 
dians of  the  rights  and  privileges  of  their  beloved  subjects  and  oi 
their  proud  and  age-long  heritage.  Nor  can  the  Princes,  who  have 
loyally  stood  by  the  Crown  through  peace  and  war  and  have  made 
genuine  and  affectionate  sacrifices  for  His  Imperial  Majesty — of 
which  the  British  Government  are  fully  aware — ever  disregard 
their  traditional  and  time-honoured  relations  with  the  British 
Crown,  and  countenance  suggestions  which  may  lead  to  conse* 
quences  not  compatible  with  the  maintenance  and  continued  observ- 
ation of  these  obligations  of  honour  into  which  they  have  entered. 

Having  these  considerations  in  view,  a  section  of  the  Princes 
felt  it  to  be  their  duty  to  devise  means  which  would  provide  for  the 
evolution  of  United  India,  while  maintaining  unimpaired  and 
secure  the  internal  sovereignty  of  the  States  and  their  relations 
with  the  Crown,  without  altering  the  basic  principles,  underlying 
the  great  labours  of  the  Round  Table  Conference  last  year.  For 
this  purpose,  a  conference  was  convened  at  Bombay  last  month,  at 
which,  after  prolonged  discussion,  proposals  were  framed  to  achieve 
the  object  in  view.  I  have  been  authorised  by  the  conference  to 
lay  those  proposals  before  this  Committee  for  the  consideration  of 
its  distinguished  members. 

I  must,  if  I  may,  in  the  beginning,  make  it  quite  clear  that  we 
have  been  wrongly  accused  in  som$  quarters  of  trying  to  wreck  the 
all-India  Federation.  Our  only  difference  is  about  the  way  in 
which  this  Federation  is  to  be  brought  about;  and  I  have  already 
indicated  above  that  the  way  that  we  adopt  should  be  such  as  would 
satisfy  the  considerations  enumerated. 

The  Simon  Commission  visualised  two  distinct  ways  in  which 
an  all-India  Federation  may  be  achieved.  One  way  is  that  the 
States  individually  should  come  into  a  Federation  with  British 
India  or  its  Provinces,  and  the  other  is  that  the  Indian  States  may 
first  confederate  between  themselves,  and  then  this  confederation 
should  federate  with  British  India,  whether  constituted  on  a  federal 
or  unitary  basis,  or  with  the  Provinces.  This  committee  adopted 
the  first  alternative ;  and  they  proposed  to  avoid  the  difficulty  pre- 
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sented  by  smaller  States,  which  possess  small  areas  and  populations, 
by  providing  to  group  them  together  for  the  purpose  of  federation. 

The  scheme  drawn  up  last  year  lays  down  that :  — 

"  the  component  elements  of  federation  should  be  on  the 
one  hand — 

(a)  the  federating  Provinces  of  British  India,  and  on  the 
other  hand, 

(6)  such  Indian  States  or  groups  of  States  as  may  enter 
the  Federation. 

Provision  should  be  made  for  the  subsequent  entry  from 
time  to  time  of  such  further  State*  or  groups  of  States  as 
agree  to  enter  the  Federation.'7 

It  leaves  the  States  free  to  join  or  not  to  join.  It  is  frankly  admitted 
that  a  large  number  may  not  join  immediately.  Taking  the  109 
sovereign  States,  which  are  members  of  the  Chamber  of  Princes  in 
their  own  right,  supposing  ">0  of  them  join  while  the  rest  decide  not 
to  join,  what  will  be  the  quota  of  representation  that  will  be  allotted 
to  those  States  which  decide  to  join.  The  claim  for  50/50  repre- 
sentation, advanced  by  the  States  here,  is  based  upon  the  clear 
assumption  that  the  whole  of  Indian  India  is  coming  in.  We  know 
for  certain  that  the  whole  of  British  India  is  coming  in,  but  we  do 
not  yet  know  similarly  anything  definite  about  the  Indian  Stales. 
Along  with  this,  we  have  to  remember  that,  even  if  all  sovereign 
States  were  to  be  recognised  us  Units  for  representation,  the  ques- 
tion of  the  large  number  of  big  and  small  Units  which  do  not  enjoy 
the  same  amount  of  sovereignty  would  still  remain;  and  grouping 
them  regionally,  or  on  some  other  basis,  to  form  Units  for  federa- 
tion and  representation  in  the  Legislature,  does  not  seem  to  be  a 
way  out  of  the  difficulty,  as  I  am  afraid  it  may  not  be  easy  to  find 
a  basis  for  forming  groups  which  would  satisfy  the  various  States 
brought  in,  as  their  interests  and  requirements  may  be  varied  and 
not  always  easily  adjustable.  Presumably,  they  will  be  formed  on 
the  regional  basis.  Take  Kathiawar — apart  from  a  few  big  States, 
which  might  get  individual  representation,  most  of  the  others  will 
have  to  be  grouped  together.  Supposing  some  of  them  stand  out 
at  the  beginning  and  those  that  join  are  grouped  together,  are  the 
groups  to  be  re-arranged  when  some  of  those  others  decide  to  join? 
In  that  case  it  would  not  be  easy  to  find  a  formula  which  would 
ensure  the  Federation  to  run  undisbursed,  as  there  will  be  conti- 
nuous re-shufflng  of  groups  till  all  the  States  have  come  in. 

Then,  there  is  the  question  of  the  position  of  the  States  which 
decide  not  to  join.  What  is  to  be  their  position  as  regards  their 
relations  with  the  Viceroy,  representing  the  Crown,  on  the  one 
hand,  and  with  the  new  Federal  India  on  the  other? 

Besides  that,  the  question  of  allotting  representation  to  those 
different  States  and  groups  of  States  would  in  itself  present  #reat 
difficulties.  It  has  already  been  very  widely  discussed,  and  the 
replies  received  to  a  questionnaire,  issued  by  His  Highness  the 
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Chancellor  of  the  Chamber  of  Princes,  go  to  show  that  the  Princes 
or  States  are  by  no  means  agreed  on  that  point. 

These  are  some  of  the  questions  that  arise  out  of,  and  seem  to 
be  inherent  in,  the  scheme  as  it  stands  to-day.  There  has  been  a 
great  deal  of  discussion  on  these  questions  here  and  different  solu- 
tions have  been  offered.  The  solution  of  all  of  these  difficulties 
appeared,  to  many  of  those  that  1  have  the  honour  to  represent,  to 
lie  in  bringing  about  some  sort  of  "Union  of  States  mainly  for  the 
purpose  of  federation  with  British  India.  It  is  obvious  that  many 
of  the  States  will  have  to  be  grouped  in  order  that  they  may  form 
Units  foi  representation  in  the  proposed  Federal  Legislature;  tlien 
why  not  let  us  have  one  group  of  all  States  put  together,  big  and 
small,  so  that  the  process  may  be  simplified  and  difficulties  and 
possible  ifli<understandings  may  be  oveicjniev 

There  arises  the  question  as  to  whether  the  bigger  States  can 
be  expected  to  agree  to  such  a  proposal;  but.  I,  for  myself,  see  no 
reason  why  they  should  not,  if  their  share  of  representation  in  the 
Federal  Legislature  is  guaranteed  even  through  Mich  a  Union  of 
States,  and  it  is  not  difficult  to  devise  means  for  doing  so. 

It  has  been  generally  recognised  by  all  concerned,  and  has  been 
definitely  provided  in  the  first  Keport  of  this  Committee,  that  the 
elements  of  federation  are  to  be,  two,  British  India  and  Indian 
India.  This  was  also  emphasised  by  the  Secretary  ot  State  in  his 
speech  yesterday,  when  he  referred  to  two  interests  combining  to 
form  the  Federation.  This  is  just  the  real  situation,  and  I  would 
urge  that  these  elements  of  federation  may  be  more  definitely 
appropriated  to  the  position  of  the  units  of  federation.  It  would 
simplify  matters  a  great  deal  if  we  have  a,  Union  of  States  joining 
hands  with  federated  British  India  or  federating  British  Indian 
Provinces.  There  would  be  no  continuous  reshuffling  of  groups  or 
of  constituencies,  no  difficulties  about  allotments  of  representation, 
and  so  on;  and  it  would  tend  to  smoother  working  and  a  greater 
stability  of  the  Legislature.  If  the  States  are  HO  grouped  together, 
the  question  of  the  method  of  election  also  becomes  simpler.  It  is 
proposed  that,  this  TTnion  should  form  an  electoral  college  to  elect 
representatives  on  behalf  of  the  States  for  the  Federal  Legislature. 
Of  course  provision  will  be  made  for  the  due  representation  of  the 
bigger  States,  of  all  regional  and  special  interests,  arid  for  the 
proper  representation  of  the  smaller  States. 

I  am  glad  that  the  bulk  of  opinion  expressed  by  my  friends 
from  British  India  seems  to  be  that  the  question  of  the  methods 
of  the  representation  of  States  should  be  left  to  be  decided  by  the 
States.  I  am  glad  at  this  spirit  of  accommodation  that  they  have 
exhibited;  but  may  I  put  it  to  them  that,  the  proposals  that  T  have 
the  honour  to  submit  would  introduce  the  principle  of  election  by 
a  joint  electoral  college,  and  it  would  be  a.  distinct  advance  on 
nomination  by  the  governments  of  States  individually. 

I  may  point  out  another  benefit  that  will  accrue  to  all  India 
from  this  method.  If  individual  States  are  allowed  to  send  fheir 
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representatives  to  the  Federal  Legislature,  it  may  not  be  possible 
for  some  of  them  to -find  the  talent,  which  the  Federal  Legislature 
would  greatly  value;  but,  if  representatives  are  returned  from  an 
electoral  college,  we  will  be  able  to  put  at  the  disposal  of  the 
Federation  the  united  wisdom  and  the  selected  talent  of  the  States. 
This  would  be  a  sure  guarantee  that  the  right  sort  of  element  will 
come  to  the  Legislature,  which  will  further  ensure  its  stable 
character,  and,  consequently,  that  of  the  Government  as  a  whole, 
the  value  of  which  cannot  be  minimised. 

It  cannot  for  a  moment  be  disputed  that  this  proposition  is 
practicable^  and  I  see  no  difficulty  in  bringing  it  about,  for  the 
framework  of  such  an  institution  already  exists  in  the  Chamber  of 
Princes.  The  Chamber  is  at  present  an  officially  recognised  advi- 
sory and  consultative  body.  It  can  easily  be  developed  to  serve 
the  above  purpose  if  it  is  allowed  to  function  also  for  the  purposes 
of  the  all-India  Federation.  As  to  minor  details  about  the  recon- 
struction and  expansion  of  the  Chamber  for  this  purpose,  we  need 
not  refer  to  them  at  this  stage.  Those  are  matters  which  concern 
the  States  exclusively. 

I  think  that  I  have  taken  up  a  good  deal  of  the  valuable  time  of 
this  Committee,  and  I  feel  that  I  need  riot  go  into  the  details  of 
this  method  at  this  stage,  particularly  in  view  of  the  fact  that  the 
consensus  of  opinion  on  this  Committee  happily  seems  to  be  that 
the  question  of  the  method  of  election  to  the  Federal  Legislature 
should  be  left  entirely  to  either  party  to  decide. 

After  these  general  remarks,  I  now  come  to  the  questions,  which 
have  been  under  discussion  here,  under  Head  ].  My  reply  to  the 
questions  is  the  following. 

In  reply  to  questions  numbers  (i)  and  (ii),  I  do  not  think  that 
it  is  easy  to  prescribe  any  numbers.  All  that  I  want  to  emphasise 
is  that  the  Federal  Houses  of  Legislature  should  be  capable  of 
accommodating  all  the  multifarious  interests  that  may  legitimately 
seek  and  deserve  representation. 

On  sub-head  No.  (iii),  I  am  in  complete  agreement  with  the 
view  which  has  already  been  expressed  from  this  side  of  the  House. 
The  reasons  that  justify  the  claim  of  50/50  in  the  Upper  House 
and  3r3^  per  cent,  representation  in  the  Lower  House,  are,  firstly, 
what  I  have  already  mentioned  above,  namely,  that  two  distinct 
interests  are  combining  to  form  the  Federation %  and  it  is  u  recog- 
nised and  well  established  principle  of  federation  that,  in  the  Upper 
House  at  least,  all  federating  units  are  equally  represented. 
Besides  that,  though  population  is  a  criterion  anil  an  important 
one,  sovereignty  and  its  sacrifice,  political  position,  and  many  such 
other  consi derations,  must  be  given  their  due  weight  in  deciding 
this  question. 

Then  there  is  point  No.  (iv).  In  view  of  this  suggestion  that  1 
have  made,  that  the  States  should  form  one  group  for  purposes  of 
federation,  this  question  also  admits  of  easy  solution.  This  group 
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will  be  entitled  to  all  the  representation  which  may  be  allotted  to 
the  States  from  the  very  start.  Those  States  that  join  later  will 
b-:;  admitted  into  the  group  and  will  find  their  places,  and  it  will 
not  at  all  disturb  the  arrangement  so  far  as  the  Federation  is  con- 
cerned. Of  course  it  is  hoped  that,  under  this  idea,  a  large  majority 
of  States  will  join  the  group  from  the  very  beginning. 

Point  No.  (v)  does  not  concern  the  States. 

This,  iny  Lord,  is  my  submission  in  brief. 

In  the  end,  before  I  close,  I  would  like,  if  I  may,  to  refer  to  the 
cordial  feelings  which  have  been  expressed  by  our  friends  on  the 
other  side  with  regard  to  the  part  that  the  States  Delegation  has 
played  in  the  evolution  of  a  scheme  for  United  India,  and  I  heartily 
reciprocate  those  feelings.     As  I  have  already  said  in  the  beginning, 
the  Indian  Princes  are  only  too  glad  to  be  able  to  serve  the  cause 
of  the  country  as  a  whole,  which  I  may  respectfully  point  out  is 
not  a  new  thing  in  history.     This  is  not  incompatible  with  British 
India  or  its  Provinces  enjoying  autonomy  ana  the  Indian  States 
enjoying  their  sovereignty  in  their  different  spheres.     I  welcome 
the  very  laudable  offer  of  give-and-take,  which  has  come  from  one 
of  the  greatest  leaders  of  India,  on  whose  sympathies,  whatever 
claims    British    India    may    have,    the    States    have    a    claim    bv 
reason    of     his    birth     in    Porbandar — an    Indian    State — and    1 
heartily   accept  it  in   the  spirit.     But  may   I   venture   to   suggest 
that,  what  I  honestly  believe  is  more  necessary  for  bringing  about 
a  lasting  and  really  friendly  feeling,  which  alone  can  form  a»  solid 
basis  for  an  agreed  solution,  is  that  give-and-take  may  be  exercised 
in  the  humane  and  truly  accommodating  spirit  of  live  and  let  live. 
We  have  our  different  systems  of  government,  and  it  seems  to  be 
futile  to  attempt  to  bring  all  to  agree  to  the  same  system  throughout 
with  a  stroke  of  the  pen.     Let  us  remember,  Koine  was  not  built 
in  a  day.     If  the  States  are  to  come  into  a  federation — and  they 
have  been  welcomed  into  it — they  should   not  be,  expected  to  give 
up  those  ideas  and  institutions  which  have  stood  the  test  of  time 
and  proved  to  be  good  and  wholesome,  and  supplant  them  with  ideas 
and  institutions  copied  from  abroad  and  still  undergoing  a  crucial 
test.     Let  them  live  in  their  own  way  to  advance  and  evolve  their 
own  systems;  and  then,  perhaps,  they  will  be  able  to  make  solid 
and  concrete  contributions  to  the  political  growth  of  India  as  a 
whole,  which  inay  be  truly  great.     Let  them  evolve  some  system 
of    government,    which,    while    preserving    the    essentially    Eastern 
character  of  paternal  monarchy — the  treasured  inheritance  from  the 
ancient    and    immemorial    traditions    and    culture    of    India — will 
satisfy  the  people's  requirements  and  will  not  be  foreign  to  their 
genius.     While  the  foundations  of  a  United  India  are  being  laid, 
our  aim  should  be  not  to  look  to  the  immediate  future  only,  but  to 
pierce  through  the  mists  of  uncertainty,  and  cast  our  glance  ahead 
to  times  when  the  coming  generations  of  our  Motherland  will  taste 
with  relish  the  fruits  of  the  mighty  tree  which  is  being  planted 
now,  and  will  bless  those  who  have  spent  their  time  and  sacrificed 
their  comforts  to  bring  it  into  being. 
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77.77.  The  Maharaja  of  Rewa  :  My  Lord  Chancellor,  Bearing  in 
ID ind  the  views  which  have  been  expressed  from  this  side  of  the 
table  by  my  colleagues,  both  brother  Princes  and  the  eminent 
Ministers,  it  is  unnecessary  for  tne  to  cover  the  same  ground. 
Almost  all  the  points  have  been  touched  upon  and  discussed.  There 
ia,  however,  one  point  to  which  I  have  attached  a  very  great 
importance  ever  since  the  question  of  federation  came  into  the 
arena  of  discussion.  This  question  is  the  distribution  of  the  States' 
representatives  anioii<r  themselves,  and  is,  to  my  mind,  of  vital 
importance. 

The,  term  tc  biggei  and  small  Stales  "  has  often  been  used, 
sometimes  casually,  and  at  oilier  times  seriou^y  ;  but  the  definition 
on  which  the  comparison  is  going  to  be  based  in  the  future  is  not 
yet,  decided.  I  admit  thai  it,  is  a  question  which  concerns  the  States 
alone,  and  I  lie  decision  will  have  to  be  arrived  at  between  the  States, 
with  the  ussi>tiincp  of  the  Crown,  if  they  feel  unable  to  decide  it 
unaided ;  but  I  wish  to  make  it  abundantly  clear  that  Treaties, 
internal  sovereignty,  tradition  and  historical  importance  are  facts 
which  cannot  be  lost  sight  of  when  the  time  comes  for  deciding 
upon  the  definition  of  bigger  and  smaller  States. 

I  should  therefore  like  to  urge  that  any  definition  based  merely 
on  population  and  area,  etc.,  will  not  satisfy  a  very  great  majority 
of  States.  Treaties  must  he  taken  as  living  factors  which  should 
not  be  minimised  if  the  adherence  of  the  majority  of  the  States  to 
the  Federation  is  to  be  achjeved.  The  States  on  the  whole  will  not 
view  with  equanimity  any  proposal  whereby  their  long-enjoyed 
and  time-honoured  sovereign  status  is  placed  in  jeopardy. 

I  feel  certain  that  my  brethren  in  British  India  will  sympathise 
with  us  when  we  trv  lo  safeguard  our  existence;  and  I  am  al«o 
convinced  that  the  Crown,  which  has  taken  upon  itself  the  duty  o" 
seeing  that  our  Treaties  are  honoured  and  respected,  will  also  bear 
this  fact  in  mind.  When  T  say  this,  my  words  should  not  be  taken 
to  mean  that  I  wish  to  stand  in  the  way  of  constitutional  advance- 
ment. The  impoitance  that  T  attach  to  our  Treaties  and  other 
time-honoured  factors  is  not  only  on  behalf  of  the  conservatives 
amongst  the  States,  but  I  hope  and  expect  that  it  will  be  shared 
by  the  majority  of  Princes  in  India. 

Now,  My  Lord,  I  have  said  what  I  have  to  say,  and  I  am 
extremely  grateful  to  you.  Sir,  for  having  given  me  the  opportunity 
of  expressing  my  views. 

Sir  Tej  llnlnnlnr  Stipru  :  My  Lord  Chancellor,  In  obedience  to 
your  behest,  T  would  like  to  make  the  few  observations  I  have  to 
make  as  brief  a*  possible,  on  the  various  points  that  have  been 
raised  on  this  side  of  the  House  or  on  the  other.  But  before  I  do 
so,  I  shall  crave  the  indulgence  of  my  colleagues  to  remind  them 
of  something  which  we  are  apt  to  forget  as  discussion  develops  and 
arguments  multiply.  We  are  sitting  here  at  this  Conference  upon 
definite  terms  of  invitation  which  we  accepted  last  year,  and  which 
those  who  were  not  present  last  year,  but  who  have  come  now,  have 
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accepted  this  year.  The  whole  object  of  this  Confer*  uce  was — and, 
J  should  think,  is — to  see  whether,  on  constitutional  questions 
affecting  the  whole  of  the  country,  it  was  possible  to  arrive  at  a 
maximum  amount  of  agreement.  1  have  not  the  least  doubt  that, 
if  the  task  of  drawing  up  a  constitution  for  India  could  be  entrusted 
to  any  one  of  us,  each  one  of  us  could  give  a  complete  constitution 
within  24  hours  or  less.  But  that  would  not  represent  the  maximum 
amount  of  agreement.  Nor  do  1  think,  in  a  Conference  of  this 
character,  where  we  are  sitting  exclusively  and  expressly  with  the 
object  of  exploring  our  views  for  arriving  at  a  common  agreement, 
that  there  is  much  room  for  ultimatums  or  mandates  or  solicitors' 
notices.  If  there  are  differences  which  divide  us,  tho.se  differences 
must  be  solved.  If  there  are  different  points  of  view  which  have 
got  to  be  reconciled,  they  must  be  reconciled.  We  are  not  here, 
T  fancy,  to  go  back  upon  decisions  which  we  arrived  at  last  year — 
tentatively,  no  doubt,  but  with  the  distinct  feeling  in  our  minds 
that  we  owed  it  to  ourselves  and  owed  it  to  the  country  that,  so  far 
as  possible,  we  would  strive  to  bring  into  existence  what  1  imagine 
to  be  a  greater  India.  That  is  the  whole  object  that  we  had  last 
year  in  view,  arid  that  is  the  object  that  1  think  we  have  in  view 
this  year. 

Xow,  ily  Lord,  these  being  the  conditions  of  the  problem  which 
we  have  to  attack  when  dealing  with  the  question  of  a,  federation 
with  the  Indian  States,  there  are  just  a  few  facts  which  it  in 
necessary  to  bear  in  mind  in  dealing  with  these  questions.  We  are 
providing,  or  seeking  to  provide,  a  constitution  1'or  a  country  con- 
sisting of  something  like  #>0,000,00()  people.  Out  of  these 
:if>0, 000,000  there  are  something  like  80.000,000  in  the  States.  If  I 
am  wrong  in  my  figures,  ]  hope  I  shall  be  corrected.  We  have  also 
got  to  reconcile  the  claims  of  a  Federation  with  the  claims  of  Their 
Highnesses  to  sovereignty.  Now,  let  me  assure  Their  Highnesses — 
which  I  think  it  is  perfectly  unnecessary  for  me  to  rlo  at  this  .^tage — 
that,  so  far  as  we  on  this  side  are  concerned,  we  have  never  conceived 
any  designs  upon  their  sovereignty.  On  tho  contrary,  we  havo 
always  conceded  and  gladly  recognised  that,  in  regard  to  their 
irternal  autonomy,  their  sovereignty  shall  remain  unaffected  in  the 
slightest  degree.  Therefore,  what  T  venture  to  remind  Their  High- 
nesses is  that  it  seems  to  me,  if  I  may  respectfully  say  so,  perfectly 
superfluous  at  this  hour  of  the  day  to  remind  us  of  Their  Highnesses' 
claim  to  be  sovereign  Princes,  and  that  they  are  anxious  to  preserve 
their  sovereignty. 

//.//.  Tltc  Maharaja  of  Ttikancr :  Some  others  who  were  not  here. 

Sir  Tej  Bahadur  Sapru :  Very  well.  But  it  is  obvious  that,  to 
the  extent  to  which  Their  Highnesses  agree  to  come  into  the 
Federation,  there  will  be  a  derogation  of  their  sovereignty  to  the 
new  State  which  will  come  into  existence,  namely,  the  Federal 
State  of  India ;  and  I  would  beg  Their  Highnesses,  and  particularly 
His  Highness  The  Maharaj  liana  of  Dholpur.  to  remember  that 
the  Federation  which  will  come  into  existence  will  not  be  a  Govern- 
ment of  British. India.  It  will  be  as  much  your  Government  as  it 
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will  be  ours.  You  will  not  then  be  dealing  with  an  outside  agency; 
you  will  be  dealing  with  an  agency  or  with  a  Government  which  you 
can  as  legitimately  claim  to  be  yours  as  we  can  legitimately  claim 
it  to  be  ours.  The  decisions  will  be  common  decisions.  The 
decisions  will  be  arrived  at  upon  a  mutual  exchange  of  opinion 
between  the  representatives  of  British  India  and  the  Indian 
States.  Therefore,  let  there  be  no  such  feeling  that  British 
India  is  trying  to  scheme  itself  into  a  position  of  superiority  over 
the  Indian  States.  I  wish  to  say  these  things  at  this  juncture 
because,  to  be  absolutely  frank,  I  have  discovered  a  sort  of  under- 
current or  a  suggestion  to  that  effect.  Let  me  tell  you  that  that  is 
entirely  absent  from  our  minds. 

Now,  we  have  all  had  the  pleasure  of  hearing  His  Highness  The 
Maharaj  liana  of  Dholpur  to-day.  We  feel  that  we  have  not  had 
the  advantage  of  having  the  scheme  associated  with  his  name  placed 
before  us.  We  wish  it  had  been  circulated  to  us.  In  the  few 
observations  that  I  shall  make  now  I  shall  bear  in  mind  the  remarks 
which  fell  from  His  Highness  The  Maharaj  Rana  this  morning. 
He  has  justly  spoken  of  a  Union  of  Indian  States  to  precede  the 
Federation.  I  should  like,  in  all  humility,  to  put  a  few  questions — 
not  by  way  necessarily  of  criticism,  but  in  the  expectation  that,  at 
some  time  or  another,  a  reply  will  be  forthcoming  to  them. 

.First  of  all,  we  on  this  side  are  entitled  to  know  what  is  the 
strength  of  feeling  behind  that  idea  of  confederation.  How  many 
of  the  Indian  States  out  of  the  12o,  or  out  of  the  000  odd  to  which 
exception  has  been  taken  by  His  Highness  of  Bikaner,  are  committed 
to  it?  Then  I  should  respectfully  like  to  know  within  what  rea- 
sonable distance  of  time  do  the  authors  of  that  scheme  expect  that 
the  idea  of  confederation  will  materialise.  Also  1  should  like  to 
know  what  is  to  happen  during  that  interval.  Again,  J  should 
like  to  know  whether  they  seriously  think  that  it  is  to  the  advantage 
of  the  Federation  that  we  contemplate,  or  whether  it  is  to  the 
fl d vantage  of  British  India  or  whether  it  is  to  the  advantage 
of  the  Indian  States,  that  two  units  should  be  ranged  into 
opposite  camps  in  a  common  Federation — British  India  claiming 
to  have  its  own  mandate  and  Indian  India  claiming  to  have 
its  own  mandate;  and  who  is  going  to  solve  the  problem 
when  each  section  is  going  to  have  its  own  mandate  thrust  at  the 
'other.  I  should  also  like  to  know  whether  it  has  been  seriously 
considered  if  this  electoral  college  will  at  all  be  a  workable  and 
feasible  scheme;  whether  the  Indian  States,  big  or  small,  will  feel 
satisfied  that  the  task  which  they  ought  to  perform  themselves  in 
their  individual  capacity  should  be  performed  for  them  bv  a  collec- 
tive body  like  the  Chamber  of  Princes.  If  they  will  feel  satisfied, 
then  I  wish  to  ask  them  in  all  humility — and  it  is  not  for  me  to 
answer,  it  is  for  Their  Highnesses  to  answer — what  becomes  of  their 
sovereignty,  to  which  they  attach  so  much  importance.  They  will 
T?e  imposing  upon  themselves  a  super-sovereign  in  the  person  of  the 
Chamber  of  Princes.  Let  me  give  them  that  warning.  I  will  not 
deal  with  this  question  further.  If  His  Highness  of  Bikaner,  or 
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His  Highness  of  Baroda,  or  His  Highness  of  Indore,  or  His  Highness 
the  Chancellor,  do  contemplate  with  equanimity  the  Chamber  of 
Princes  legislating  for  them  on  *k  Central  "  subjects,  then  I  wish 
them  joy  of  it  in  all  humility. 

These  are  some  of  the  ideas  that  strike  me  ag  arising  out  of  the 
speech  and  out  of  the  scheme  suggested  by  His  Highness  The 
Jfaharaj  liana  of  Dholpiir.  Frankly,  I  would  have  liked  that 
scheme  to  have  been  circulated.  I  have  my  own  point  of  view  about 
it,  but  I  will  approach  the  scheme  with  the  respect  that  is  due  to 
His  Highness  The  Maharaj  Rana  of  Dholpur  and  his  other 
associates.  I  will  approach  it  with  an  open  mind ;  but  I  do  give  a 
warning — and  I  hope  I  shall  not  be  misunderstood — that  the  scheme 
suggested  by  His  Highness  The  Maharaj  Rana  of  Dholpur  is  not 
one  which  will  facilitate  the  creation  of  the  Federation  which  we 
have  in  view.  I  will  not  take  more  time  over  this  subject. 

Yesterday,  His  Highness  The  Chief  Sahib  of  Sangli  put  forward 
the  views  of  the  smaller  States.  If  His  Highness  will  permit  me 
to  congratulate  him  on  the  speech  which  he  made  yesterday,  I  will 
do  so  with  the  greatest  pleasure;  and  I  venture  to  give  him  the 
assurance  that  nothing  is  further  from  the  minds  of  us  all  on  this 
side  than  that,  in  this  confederation,  the  smaller  Indian  States 
should  not  receive  their  due  and  proper  share.  How  that  will  be 
done  is  another  question.  We  are  all  anxious  that  the  Federation 
which  we  iire  trying  to  bring  into  existence  shall  be  ;ifl  wide  and  as 
complete  as  it  possibly  can  be  under  the  circumstances.  At  the 
same  time,  I  am  aware  that  the  constitution  which  we  are  evolving 
is  not  by  any  means  perfect,  and  is  not  going  to  be  perfect  for  some 
time  to  come.  But  may  I  respectfully  ask  what  constitution  is  there 
in  the  world  about  which  it  can  bo  claimed  that  it  is  perfect  in  all 
respects?  A  constitution  is  like  a  living  organism;  it  must  grow. 
It  must  grow  in  the  light  of  experience,  in  the  light  of  new  know- 
ledge, and  in  the  light  of  new  circumstances  which  must  arise. 
Therefore  I  will  make  an  appeal  to  both  sides  of  the  House  thatr 
if  there  are  certain  features  of  the  constitution  which  do  not  strike 
one  as  being  perfect  either  from  a  purely  democratic  point  of  view 
or  from  the  point  of  view  of  the  Indian  States,  let  us  not  aim  at 
too  much.  Perfection  will  come  in  course  of  time;  but,  meanwhile, 
our  aim  ought  to  be  to  get  a  working  constitution  with  which  we 
can  make  a  good  start. 

Now,  My  Lord,  there  are  just  two  or  three  essential  propositions 
which  require  consideration.  One  argument  which  has  been  put 
forward  on  the  other  side  of  the  House  by  Their  Highnesses  is  that, 
in  the  case  of  a  federation,  there  must  be  perfect  equality  between 
state  and  state.  I  will  beg  Their  Highnesses  to  consider  what 
exactly  is  meant  by  "  equality  "  of  a  state  in  a  federation;  and  I 
will  venture  to  say,  with  great  respect,  that  it  is  not  necessarily 
a  part  of,  or  a  basic  element  of,  a  federation,  everywhere  in  the 
world  that  there  must  be  equality  of  representation.  There  are 
federations  in  which  there  is  equality  of  representation.  There 
are  other  federations  in  which  there  is  inequality  of  representation. 
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We  have  been  constantly  reminded  of  the  United  States  of  America. 
There  were  historical  reasons  existing  at  the  time  of  the  American 
Devolution  which  compelled  the  American  States,  big  and  small,  to 
adopt  the  system  of  equality  of  representation.  On  the  other  hand, 
there  are  federations,  quite  as  important  as  the  American,  where 
there  is  inequality  of  representation.  Let  me  remind  Their  High- 
nesses of  one  federation  which  it  is  quite  fashionable  to  mention  on 
the  other  side,  namely  the  German  Federation — the  Bundesrat 
which  we  have  heard  so  much  about.  I  will  not  say  anything  in 
my  own  language,  but  I  will  just  read  a  small  passage  from  a 
standard  book  on  the  German  Constitution.  Mr.  Oppenheimer 
says :  — 

"  The  vast  difference  between  the  German  States  in 
area  and  population,  in  wealth  and  in  power,  a  difference 
unequalled  in  any  other  federal  state,  rendered  it  impossible 
to  reduce,  for  instance,  Prussia  and  Sehaumbtirg-Lippe  to  a 
common  factor,  and  had  already  in  the  German  Confederacy 
caused  the  logic  of  international  law  to  succumb  to  the  logic 
of  facts.  The  Bismarckian  Constitution  had  adopted,  with 
but  slight  variations,  the  distribution  of  votes  in  the  old 
Bundestag,  and  its  republican  successor  has  changed  the 
principle,  but  not  {<>  a  vast  extent  the  practical  result,  when 
introducing  the  test  of  population.  From  the  latter  there 
are,  however,  two  deviations:  — 

(1)  Kach  State,  even  the  smallest  one — and  the  smallest 
one  has  less  than  50,000  inhabitants — is1  given  at  least  one 
vote,  a  clear  concession  to  the  federal  principle; 

(2)  No  single   slate   may   have  more   than    two-fifths  of 
the  total  votes." 

Therefore,  My  Lord,  I  think  that  it  cannot  be  predicated  that 
there  must  be  equality  of  votes.  It  is  perfectly  true  that  the  poli- 
tical status  of  each  single  unit  of  the  Federation  will  be  equal  to 
that  of  the  others.  At  the  same  time,  while  I  hold  that  equality 
of  representation  is  not  the  necessary  ingredient  of  federation,  I 
also  hold  thai,  in  the  peculiar  circumstances  of  India  existing  as 
they  are,  and  in  view  of  the  great  experiment  that  Their  Highnesses 
have  agreed  to  trv  in  a  spirit  of  confidence  and  co-operation  with  us, 
they  are  entitled,  so  far  as  the  Upper  House  is  concerned,  to  a 
certain  amount  of  weightage.  I  maintained  that  view  last  year, 
and  nothing  that  has  passed  since  last  year  has  convinced  me  that 
the  view  which  T  took  last  year  was  wrong. 

II. II.  The  Naivab  of  Bhopal :  Sir  Tej  said  something  about 
Prussia.  Was  it  not  the  case  that  Prussia  had  17  votes  out  of  the 
51  votes? 

Sir  Tcj  Bahadur  Sapru :  In  the  old  constitution,  yes.  I  am 
talking  of  the  new  one.  Even  in  the  old  one  there  was  not  equal 
representation.  That  was  the  point  I  was  making. 
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//.//.  The  Naivab  of  Bhopal:  I  only  wanted  to  point  out  that  in 
Prussia^  under  the  old  constitution,  they  had  17  votes  out  of  the 
51,  as  1  understand.  Can  Sir  Tej  confirm  thatP 

Sir  Tej  Bahadur  Sapru :  I  do  not  exactly  remember,  but  Prussia 
predominated.  I  can  verify  that,  Your  Highness  is  quite  right 
that  Prussia  was  predominant. 

H.H.  The  Nawab  of  Bhopal :  And  Prussia's  interests  were  two- 
thirds. 

Sir  Tej  Bahadur  Sapru :  Yes.  The  point,  Your  Highness,  that 
I  was  making,  was  that  there  was  not  equal  representation  of  all 
States.  There  was  not  equality. 

H.H.  The  Nawab  of  Bhopal:  I  would  not  have  interrupted  you, 
but  I  only  wanted  to  make  out  that  Prussia,  the  biggest  part,  had 
only  17  against  one-third  having  about  34.  That  was  my  only 
point. 

(At  this  point  Lord  Sankcy  left  the  Cliair,   which  was  taken  by 

Lord  Lotliian.) 

Sir  Tej  Bahadur  Sapru:  You  are  right,  Your  Highness,  Prussia 
had  a  total  of  17  out  of  the  51.  I  have  just  seen  the  book. 

Now,  I  will  just  say  that,  in  view  of  the  peculiar  circumstances 
of  India,  and  of  the  great  experiment  that  is  going  to  be  tried,  and 
particularly  in  view  of  the  fact  that  in  the  Upper  House  the  States 
must  be  represented,  I  think  the  Indian  States  are  in  fairness 
entitled  to  a  weightage.  What  exactly  that  weightage  will  be  is 
a  different  question.  Their  Highnesses  have  asked  for  50/50  repre- 
sentation. I  would  beg  them  to  bear  in  mind  that  while  we,  on 
:this  side,  would  be  very  willing  and  very  glad  to  follow  the  advice 
'which  Mahatma  Gandhi  gave  us  on  the  first  day — namely,  that  we 
should  make  it  easy  for  Your  Highnesses  to  come  into  the  Federa- 
tion— we  should  also  like  Your  Highnesses  to  make  it  easy  for  u» 
to  accept  the  Federation  and  to  carry  with  us  opinion  in  British 
India.  For  this  reason  it  was  that  I  ventured  to  suggest  last  year 
that  Your  Highnesses  should  accept  40  per  cent,  of  the  representa- 
tion in  the  Upper  House  and  I  was  glad  that  yesterday  Mr.  Sastri 
took  exactly  the  same  view.  Therefore  I  take  it  that,  so  far  as 
representation  in  the  Upper  House  is  concerned,  it  is  capable  of 
adjustment.  It  is  not  one  of  those  rocks  on  which  we  can  wreck 
the  ship.  I  was  a  little  amused  yesterday  when  I  found  opposition 
to  the  weightage  of  the  Indian  States  from  iny  friends  Dr.  Shafa'at 
Ahmad  Khan  and  Mr.  Zafrullah  Khan. 

Dr.  Shafa'at  Ahmad  Khan:  May  I  just  say  that,  when  I  was 
speaking  on  the  quantum  of  representation,  I  was  speaking  on 
behalf  of  the  whole  group  here? 

Sir  Tej  Bahadur  Sapru:  I  thought  the  objection  was  to 
weightage,  to  the  very  principle  of  weightage;  and  I  thought  the 
position  was  that  the  representation  must  be  on  a  strict  population 
oasis.  It  came  to  me  as  a  surprise  that  my  friends  over  thjere  should 
have  lost  faith  in  weightage.  Frankly,  I  am  one  of  those  men 
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who  have  always  asked  for  weightage — I  have  no  objection  to  it  at 
all.  But  while  it  was  being  argued  that  the  Indian  States  should 
not  have  weightage  in  the  Upper  House,  I  wondered  where  that 
argument  would  lead  to  in  another  committee.  I  will  not  say 
anything  more  with  regard  to  that. 

Mr.  Jinnali :  I  think  that  is  not  quite  the  correct  representation 
of  our  position. 

Sir  Tej  Bahadur  Sa/pru :  I  should  like  you  to  correct  it. 

Mr.  Zafrullah  Khan :  Sir  Tej  Bahadur  Sapru  has  neither  paid 
me  the  compliment  of  listening  to  my  speech  nor  paid  me  the 
compliment  of  reading  a  copy  of  it. 

Dr.  Shafaat  Ahmad  Khan:  And  I  say  the  same. 

Sir  Tej  Bahadur  Sapru :  I  should  like  to  be  corrected. 

Mr.  Jinnali :  Yes,  if  you  like.  The  correct  position  is  this.. 
We  do  not  say  that  in  no  circumstances  is  a  party  entitled  to  claim 
weightage.  The  view  that  we  take  is  this,  that  having  regard  to 
the  fact  that  the  Indian  Staffs  are  coming  in  only  for  certain 
specific  matters  which  are  of  such  negligible  quantity  for  the  pur- 
pose of  an  all-India  Federation,  and  having  regard  to  their  stake, 
they  do  not  need  weightage.  After  all,  what  is  the  weightage  for? 
The  weightage  is  for  the  purpose  of  protecting  the  interests  of  a 
party.  What  is  the  interest  of  the  Indian  States  which  will  not  be 
protected  if  they  are  given  representation  without  weightage?  I 
see  no  ground  that  has  been  put  forward  yet  which  can  convince 
us  that  their  interests  will  be  jeopardised  unless  they  get  weightage. 
That  is  the  reason  why  we  say  we  are  not  satisfied  up  to  the  present 
moment  with  any  reason  which  has  been  put  forward  for  giving 
them  weightage. 

Sir  Tej  BaJiadur  Sapru:  Then  I  take  it,  Mr.  Jinnah,  that  you 
are  not  opposed  to  the  principle  of  weightage. 

Mr.  Jinnah :  I  am  certainly  not  opposed  to  it,  but  the  point  is 
this,  Sir  Tej.  I  have  not  yet  heard  u  single  argument  which  would 
•atisfy  me  that  weightage  should  be  given  to  the  Princes  as  a 
safeguard  because  tlieir  interests  will  be  in  ieopardv  or  dautrer. 
That  is  the  point.  b 

Mr.  ZafruUah  Khan  :  With  Sir  Tej  Bahadur  Sapru's  indulgence 
and  Your  Lordship's,  may  I  just  draw  attention  to  two  very  brief 
extracts  from  my  speech  yesterday,  in  order  to  emphasise  on  what 
grounds  I  put  forward  the  suggestion  for  the  consideration  of  Their 
Highnesses.  Those  are  these:  — 

"  The  Federal  Structure  sub-Committee  has  made  a  recom- 
mendation ....  that  the  federating  Units  will  be  the 
Indian  States  or  groups  of  States  on  one  side  and  British 
Provinces  on  the  other.  Therefore,  as  I  submitted  in  my 
very  first  speech  in  this  Committee,  there  will  be  no  question 
of  preponderance  of  any  Unit  in  this  Federation.  But  let 
us  go  further  than  this  theory  and  let  us  look  at  actualities 
for  a  moment.  I  realise  that  if  British  India  were  coming- 
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into  the  Federation  as  one  Unit — if  British  "India  as  one 
entity  had  common  interests  which  might  under  some  possible 
circumstances  come  into  clash  with  the  common  interests  of 
the  States  among  themselves — if  British  India  had  one 
separate  culture  and  the  States  another — if  British  India 
were  inhabited  by  one  race  and  the  States  by  another  race — 
if  the  people  of  British  India  were  the  adherents  of  one  faith 
and  the  people  of  the  Indian  States  of  another  faith — if 
there  were  any  such  cleavage  or  division  between  British 
India  as  a  whole  on  the  one  side  and  the  Indian  States  as 
a  whole  on  the  other— these  would  have  been  the  strongest 
reasons  for  Their  Highnesses  insisting  that  being  the 
smaller  partner  in  the  Federation,  they  should  be  '4  given 
a  certain  amount  of  weightage ;  and  that  would  have  been 
met  generously  on  the  side  of  British  India.  But,  happily  f 
there  is  no  such  difference.  As  Their  Highnesses  have 
themselves  said,  very  often  the  division  of  interests  and  the 
question  of  voting  will  be  decided  on  the  ground  of  regional 
distribution  rather  than  on  the  question  of  the  yellow  or  the 
red  colour  on  the  map.'* 

"  That  being  so,  my  submission  is  that,  having  regard  to 
the  fact  that  matters  that  are  of  supremo  importance,  to  the 
States  and  are  peculiar  to  them  are  being  excluded  from  the 
Federation — the  Federation  relating  only  to  certain  matters 
of  common  interest  between  Indian  India  and  British  India, 
and  also  including  the  policy,  legislation  and  administration 
of  certain  subjects  that  are  entirely  British  Indian  subjects — 
I  would  bog  Their  High  nesses  to  reconsider  this  question  of 
•weightage." 

Sir  Tej  Bahadur*  Sapru  :  I  can  insure  Mr.  Zaf'rulhih  Khun  that 
I  listened  to  hi>  speech  with  the  utmost  possible  respect,  and  this 
whole  paragraph  was  present  to  my  mind.  It  may  be  my  misfor- 
tune that  I  do  not  agree  with  him. 

Mr.  Zafrullah  Khfui:  YVs,  J   think  that  is  so. 

Sir  Tej  Bahadur  S<ijtru  :  But  I  should  not  like  to  plead  guilty 
to  the  charge  that  I  did  not  pay  sufficient  respect  or  attention  to 
his  speech. 

Mr.  Zafrullah  Khan:  You  said  I  had  given  up  the  question  of 
weightage. 

Colonel  flaksar :  I  do  not  want  to  interrupt  Sir  Tej  Bahadur 
Sapru  at  this  stage;  but  might  I  beg  that  note  be  taken  of  the  fact 
that,  later,  when  you  are  in  a  position  to  allow  me,  I  should  like 
to  refer  to  Mr.  Jinnah's  remarks,  particularly  the  remark  that 
the  quantum  of  the  proposed  Federal  scheme,  viewed  from  the  point 
of  view  of  the  States,  is  so  negligible  that  they  have  no  interests  to 
guard? 

Sir  Tej  Bahadur  Sapru:  I  do  suggest  that  the  Indian  States 
are  most  vitally  interested  in  matters  which  produce  revenue,  in 
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matters  which  affect  their  exchequer,  and  in  matters  which  affect 
their  subjects.  I  suggest  that,  so  long  as  there  are  matters  like 
Customs  and  Railways,  and  things  of  that  kind,  which  produce 
revenue,  and  which  affect  large  tracts  of  territory  in  British  India 
and  the  Indian  States,  they  are  entitled  to  see  that  their  views  are 
put  forward  adequately  arid  by  a  sufficient  number  of  representa- 
tives. On  that  principle  I  do  suggest  that  it  would  be  right  and 
fair  that  they  should  get  some  weightage  in  the  Upper  House. 
That  this  is  so  will  appear  from  the  fact  that,  even  in  America,  the 
test  which  has  been  adopted  is  not  merely  the  population  basis  for 
the  Upper  House.  I  will  only  refer  to  the  population  of  a  few  out 
of  48  of  the  States.  For  instance,  the  population  of  Massachusetts, 
New  York,  Pennsylvania,  Missouri  and  Delaware  varies  very  much, 
and  yet  they  have  been  given  an  equal  amount  of  representation, 
which  in  the  case  of  the  small  States  means  a  weightage. 

Mr.  Jinnah  :  It  is  a  very  different  federation  from  that  which 
we  are  contemplating. 

Sir  Tej  Bahadur  Knpru  :  Similarly,  in  Canada,  the  Maritime 
Provinces  are  small  in  numbeis  and  have  weightage.  I  can  tfive 
other  instances.  Therefore,  I  say  that,  so  far  as  the  Upper  House 
is  concerned,  there  is  to  my  mind  a  good  case  for  a  weightage  being 
given  to  them.  Mr.  Sastri  suggested  yesterday,  and  I  repeat  the 
suggestion,  that  Their  Highnesses  should  agree  to  a  40  per  cent, 
representation  in  the  Upper  House. 

When  I  come  down  to  the  Lower  House  there  are  different  con- 
siderations which  apply.  So  far  as  the  Lower  House  is.  concerned, 
I  would  beg  to  remind  Their  Highnesses  that  the  position  which 
we  on  this  side  have  taken  is  that  they  must  take  certain  steps  to 
give  a  voice  to  their  Legislatures  where  there  are  Legislatures, 
or  to  secure  the  popular  representation  of  their  subjects.  There  I 
would  like  to  ask  Their  Highnesses  why  is  it  that  they  want  a 
weightage  in  the  Lower  House?  For  whose  benefit  is  it,  and  in 
whose  interest?  After  all,  when  you  bear  in  mind  that  there  is 
going  to  be  a  provision  for  a  Joint  Session  of  the  two  Houses 
whenever  there  is  a  conflict  within  the  two  Houses  on  any  material 
question,  there  does  not  seem  to  me  to  be  any  valid  reason  for 
weightage  so  far  as  the  Lower  House  is  concerned. 

Coming  then  to  the  strength  of  the  two  Houses,  a  variety  of 
opinion  has  been  expressed  at  this  session.  It  has  been  suggested 
in  certain  quarters  that  the  interests  of  economy  required  that  the 
Houses  should  be  very  small.  On  the  other  hand,  it  was  suggested 
that,  from  a  purely  democratic  point  of  view,  it  is  necessary  to  try 
to  secure  representation  of  different  interests,  and  that,  therefore, 
the  Houses  must  be  very  much  larger.  I  would  remind  you  of 
what  was  the  recommendation  of  the  Nehru  Committee  Report. 
So  far  as  the  Nehru  Committee  Report  is  concerned,  it  must  be 
borne  in  mind  that  the  authors  of  that  Report  had  nothing  to  do 
with  a  federation  such  as  we  are  now  trying  to  contemplate.  We- 
were  at  that  time  thinking  of  a  federated  constitution  for  British 
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India  alone,  and  we  recommended  at  that  time  that,  so  far  as  the 
Lower  House  was  concerned,  its  strength  should  be  500,  and  that, 
so  far  as  the  Senate  was  concerned,  its  strength  should  be  200. 
Now  that  the  Indian  States  are  going  to  come  in,  as  I  hope  they 
will,  it  is  necessary  for  us  to  bear  in  mind  that  fact.  While  I  like 
to  secure  efficiency  in  the  Government,  I  do  not  think  that  efficiency 
in  the  Government  can  be  very  much  affected  by  the  existence  of  a 
larger  Legislature.  Therefore,  the  conclusion  at  which  I  have 
arrived  is  that,  so  far  as  the  Upper  House  is  concerned,  its  strength 
must  be  raised  from  200  to  some  other  reasonable  figure.  Whetner 
it  will  be  250  or  more  than  250  is  a  question  which  will  depend 
upon  whether  Their  Highnesses  agree  to  our  suggestion  that  they 
should  accept  40  per  cent,  representation.  What  I  would  suggest 
to  Their  Highnesses  is  that  it  would  be  for  them  to  say  what  is  the 
minimum  number  of  representatives  of  their  States  in  the  Upper 
House  which  will  satisfy  their  need.  I  believe  that  His  Highness- 
The  Maharaja  of  Bikaner  said  this  morning  that  125  is  the  mini- 
mum number  which  will  satisfy  them.  His  Highness  The  Chief 
Sahib  of  Sangli  suggested  yesterday  (if  I  am  wrong  he  will  correct 
me)  that  it  must  be  150.  The  difference  between  the  two  figures 
is  not  very  much.  I  fancy  that  the  whole  basic  idea  of  these 
suggestions  is  that  there  should  be  representation  for  all  the  bigger 
States  and  that  the  small  States  should  be  grouped  together  and 
brought  into  the  House  in  that  way.  Speaking  for  myself,  J.  would 
say  that,  so  long  as  you  have  that  percentage,  40  to  (JO,  I  would 
not  object  to  a  Senate  of  250,  or  #00,  or  a  little  over  #00. 

Sir  Akbar  Hydari :  I  want  to  ask  one  small  question.  In  the 
Xehru  Report,  was  it  contemplated  that  the  Central  Legislature 
should  have  only  the  subjects  which  we  are  now  federalisi/jg,  or 
were  there  many  more? 

Sir  Tej  T3al\ad,UT  Sapru  :  It  was  all  of  them.  They  were  Federal 
subjects,  and  there  were  many  more.  When  the  schedules  of  the 
Central  Government  and  the  Provincial  Governments  were  drawn 
up  in  the  Nehru  Committee  Report,  there  was  no  such  question 
then  as  there  is  now.  We  had  only  Central  Mibjects,  or  you  might 
call  them  Federal  subjects.  We  have  here  at  this  Conference,  Pro- 
vincial subjects,  what  you  might,  call  State  subjects,  then  the 
Federal  subjects,  and  then  the  Central  subjects. 

Sir  A  If  bar  Hydari:  My  remarks  have  been  all  along  directed  to 
the  words  "  Legislature  for  Federal  subjects."  I  only  want  to 
point  out  that,  if  the  Nehru  Report  wanted  500  and  200,  it  was 
for  Central  subjects.  That  is  my  point.  I  mean  I  simply  wanted 
to  see  whether  I  was  correct  in  thinking  that. 

Sir  Tej  Bahadur  Sanru :  Surely  Sir  Akbar  Hydari  does  not 
suggest  that  there  should  be  a  separate  Legislature  for  Central 
MibjectsP 

Sir  Akbar  Hydari:  No.  I  am  at  present  not  at  all  concerned 
with  that.  All  that  I  am  concerned  with  is  the  Federal  Legislature, 
into  which  the  Indian  State*  come,  which  is  seized  of  Federal 
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subjects.  And  I  only  want  to  point  out  that,  for  the  administra- 
tion or  the  consideration  of  those  subjects,  perhaps  a  number  so 
large  as  was  contemplated  by  the  Nehru  Eeport,  when  they  were 
seeding  to  frame  a  Legislature  and  a  unitary  kind  of  government, 
would  not  be  required.  That  is  all  my  point, 

Sir  Tej  Bahadur  Sapru :  Sir  Akbar,  what  I  would  say  is  this. 
You  would  be  carrying  with  you  this  side  of  the  Committee  if  you 
<jould  persuade  your  friends  of  the  Indian  States  to  agree  to  every 
subject  being  a  Federal  subject.  That  is  my  answer.  We  will 
not  have  the  slightest  objection  to  that  suggestion  of  yours;  but 
it  is  not  for  me  to  answer  that  question — it  is  for  Their  Highnesses 
to  answer. 

Sir  Akbar  Hydari:  I  do  not  think  you  will  find  much  difficulty 
in  getting  the  Indian  States  to  agree  to  have  as  many  subjects  as 
possible  going  to  the  Provinces  and  a  certain  number  remaining 
with  the  Centre;  and  in  that  they  come  in. 

Sir  Tej  Bahadur  Sapru:  I  have  had  the  honour  of  knowing  that 
view  for  some  timt%  but  I  have  anxiously  waited  to  have  a  pro- 
nouncement on  that  subject  from  Their  Highnesses  there.  What 
I  would  say  is  this — that  so  long  as  we  have  a  Federal  list,  and  so 
long  as  we  have  a  Central  list,  we  have  got  to  provide  for  both, 
considering  that  there  is  going  to  be  one  single  Legislature  for  both. 

Sir  Akbar  1/ydari:  Quite  HO;  but  if  the  Central  list  is  very 
much  denuded,  it  will  be  very  much  less  than  the  Central  list  at 
j)  resent. 

Sir  Tcj  Bahadur  Sapru  :  I  would  beg  Sir  Akbar  Hydari  not  to 
forget  that  he  is  also  a  British  Indian;  and  if  he  were  not  in 
Hyderabad  but  were  living  in  Bombay,  he  would  feel  much  more 
interested  in  the  Central  subjects  than  he  would  in  the  Federal 
subjects.  And  from  that  point  of  view,  democratic  sentiment  in 
India  will  not  be  satisfied,  let  me  tell  him,  with  a  very  small 
Legislature.  Those  two  or  three  subjects  in  the  Centre"  appeal 
more  to  popular  interest  than  the  dry  subjects  of  the  Customs  and 
Railways,  which  require  technical  knowledge.  It  is  for  that  reason 
that  I  say  I  agree  with  the  suggestion  of  Mr.  Sastri  that  the 
Lower  House  might  be  anywhere  in  the  neighbourhood  of  400  to 
450.  That  is  really  a  compromise  between  the  two  views  which 
have  been  put  forward  from  that  side  of  the  House  and  from  this 
^i<le  of  the  House.  I  believe  Their  Highnesses  suggested  a  Lower 
House  of  300  or  350. 

//.//.  The,  Maharaja  of  Bilsancr :  350. 

Sir  Tcj  Bahadur  Sajtru  :  350 — whereas  Mr.  Joshi  suggested  600 
to  700,  and  Mr.  Sastri  suggested  400  to  450.  I  suggest  to  Your 
Highnesses  and  all  my  colleagues  here  that  we  might  come  to  a 
settlement  on  that  figure,  accepting  the  suggestion  of  Mr.  Sastri. 

Sardar  U  jjal  Sin  ah  :  Would  you  have  a  Lower  House  of  400 
even  if  you  have  an  Upper  House  of  350  members  P 
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Sir  Sultan  Aluncd :  Two  questions  will  have  to  be  answered : 
first,  with  regard  to  the  heavy  expenditure;  and,  secondly,  whether 
it  will  be  possible,  in  view  of  the  large  part  you  are  giving  to  the 
Provinces,  to  find  a  sufficiently  large  number  of  good  and  suitable 
men. 

Sir  Tei  Bahadur  Saprn :  I  will  answer  those  two  questions 
immediately.  So  far  as  finding  a  sufficient  number  of  men  in  the 
country  is  concerned,  I  should  not  despair  of  finding  one  able  man 
among  one  million  men.  Within  350,000,000  men,  I  do  not  think 
it  is  impossible,  but  I  think  it  is  very  probable,  that  you  can  find 
at  least  one  man  among  a  million  men  who  will  be  fit  to  sit  in  the 
Upper  Chamber.  80  far  as  the  question  of  economy  of  expenditure 
is  concerned,  that  will  have  to  be  very  carefully  examined.  But, 
with  all  respect  to  my  friend,  Sir  Saved  Sultan  Ahmed,  and  with 
all  respect  to  Mahatuia  Gandhi,  there  is  one  word  of  caution  that 
I  would  like  to  utter  there.  Experience  in  other  countries  has 
proved  that  democratic  constitutions  are  much  more  expensive  tfian 
bureaucratic  constitutions.  I  mean,  if  there  are  any  among  us- 
who  think  that,  by  adopting  a  democratic  constitution,  we  are 
g-oing  to  economise,  let  me  iell  them  frankly  that  they  are  living 
in  a  paradise  of  their  own.  I  will  not  use  the  ordinary  expression ! 
Party  organisations  will  spring  up ;  party  funds  will  have  to  be 
brought  into  existence;  all  the  machinery  and  paraphernalia  of 
Western  constitutions  will  have  to  be  brought  into  existence  before 
we  can  cope  with  our  responsibility.  Kven  though  the  salaries  of 
the  Services  might  be  reduced  to  Us.  500,  even  though  a  maximum 
amount  of  income  might  be  prescribed  for  lawyers  like  Mr.  Jinnah, 
still  Mahatma  Gandhi  will  have  to  face  this  problem,  that  he  will 
have  to  find  the  funds  to  meet  the  requirements  of  the  democratic 
constitution. 

Mr.  Gandhi:  No,  I  shall  presently  seek  shelter  in  JJikuner  or 
Porbandar ! 

11.11.  The  Maharaja  of  Bihaner :  You  will  be  welcome  there; 
wo  shall  be  honoured ! 

Sir  Tej  Bahadur  Sapru:  Now,  there  are  only  two  more  questions 
of  importance  which  remain  for  me  to  deal  with,  and  after  that  I 
shall  be  silent.  One  question  of  considerable  importance  which 
has  been  raised,  and  on  which  there  has  been  a  difference  of  opinion, 
is  as  to  whether  the  quota  which  is  to  be  assigned  to  Their  High- 
nesses or  to  the  Indian  States  is  to  be  given  to  only  such  of  the 
States  as  may  join  the  Federation  at  its  commencement,  or  as  to 
whether  the  States  that  join  shall  get  only  a  pro  rata  share.  I 
am  quite  aware  that  there  are  important  considerations  on  both, 
sides.  On  the  one  side,  there  is  undoubtedly  the  feeling  among 
the  Indian  States  that,  if  only  say  30  or  40  of  them  join  they  will 
be  in  a  great  minority.  On  the  other  hand,  there  is  this  feeling 
among  us  on  this  side  of  the  Committee — that  if  the  whole  of  the 
quota  is  to  be  assigned  to  such  of  the  States  as  prefer  to  join  at  thia, 
time,  it  will  be  putting  a  premium  upon  abstention  so  far  as  the 
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«other  States  are  concerned.  They  may  not  like  to  come  in  at  all, 
,or  they  may  like  to  come  in  after  ten  years  or  fifteen  years;  and, 
meanwhile,  the  few  States  which  may  join  will  exercise  votes  con- 
siderably larger  in  number  than  they  should  be  entitled  to  having 
•regard  to  the  proportionate  share  that  ought  to  go  to  them.  For 
-this  reason,  I  would  suggest,  so  far  as  the  States  which  join  are 
.concerned,  they  must  get  their  proper  share.  So  far  as  the  rest 
,of  the  seats  are  concerned,  they  must  remain  vacant.  If  Their 
Highnesses  are  anxious  to  have  safeguards  to  protect  their  own 
interests,  I  will  beg  of  them  to  think  of  other  lines  of  progress  in 
that  direction.  But  I  do  not  think  that,  so  far  as  British  India 
is  concerned,  it  will  very  readily  agree  to  the  whole  of  the  quota 
.being  assigned  only  to  two  or  three  or  four  or  five  States  which 
may  decide  to  join. 

Then,  it  was  suggested  yesterday  and  also  to-day  that,  for  the 
bringing  into  existence  of  this  Federation,  it  will  not  be  enough 
to  have  51  per  cent,  of  the  Indian  States  or  51  per  cent,  of  the 
population  of  the  Indian  States  represented  in  the  Federation. 
Well,  I  should  have  liked  to  have  been  given  a  definite  figure  which 
would  have  suited  the  views  of  Sir  Samuel  Hoare  on  one  side,  or 
<.of  His  Highness  The  Maharaja  of  Bikaner  on  the  other.  But  that 
has  not  been  done. 

//.//.  The  Maharaja  of  Bikaner:  They  are  not  mine;  they  are 
the  Delegation's  views. 

Sir  Tcj  Bahadur  Sapru ;  But  my  submission  on  that  point  is 
really  this.  It  is  premature  to  consider  that  question.  Let  the 
I  picture  be  completed.  Let  Your  Highnesses  be  satisfied  that  the 
Federation  is  well  worthy  of  your  support;  and  if  you  come  to 
the  conclusion  that  the  Federation  is  worthy  of  your  support,  then, 
to  my  mind,  this  question  will  be  of  more  or  less  academic  interest, 
because,  for  aught  we  know  to  the  contrary,  75  per  cent,  of  the 
Indian  States,  as  Your  Highness  ventured  to  prophesy  to  the  Con- 
ference last  year$  may  come  in. 

//.//.  The  Maharaja  of  Bikaner :  I  still  hold  that  view. 

Sir  Tcj  Bahadur  Sapru :  Then,  as  far  as  that  question  is  con- 
cerned, I  would  lik«  to  wait  before  giving  a  final  reply. 

There  is  another  question  which  has  been  raised,  in  which  we 
British  Indians  are  only  indirectly  interested,  but  in  which,  I  must 
.confess,  we  are  interested ;  and  that  is  the  question  which  affects 
your  internal  relations  and  adjustments.  On  the  one  hand,  it  has 
•neen  suggested  by  Sir  Mirza  Ismail  and  by  Sir  Akbar  Hydari  that, 
in  the  event  of  Your  Highnesses  refusing  to  come  to  an  agreement 
.(and  I  believe  that  Your  Highnesses  share  that  common  weakness 
with  us  on  this  side),  the  decision  must  be  left  to  an  independent 
committee  on  which  no  partisan  shall  be  represented.  That  was 
the  view,  I  believe,  of  Sir  Mirza.  On  the  other  hand,  Your  High- 
ness read  this  morning  a  resolution  passed  by  your  Conference  at 
^Bombay,  which,  to  my  vnoand.  mom  or  less  runs  on  the  same  lines. 
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H.H.  The  Naicab  of  Bhopal:  It  was  passed  by  the  States' 
Delegation. 

Sir  Mirza  Ismail :  Sir  Tej,  I  did  not  say  that,  in  the  event  of 
no  settlement  being  arrived  at  among  the  States  themselves,  the 
decision  must  be  left  to  an  independent  committee.  I  did  not  mean 
that.  I  meant  that  no  attempt  should  be  made  to  settle  anything. 

Sir  Tej  Bahadur  Saprn  :  That  is,  after  nil,  a  matter  relating 
t"»  method  and  to  machinery ;  and,  so  far  as  that  point  is  concerned, 
subject  to  one  important  condition  in  which  w*>  are  interested — 
namely,  that  the  smaller  Indian  States  shall  be  adequately  repre- 
sented— we  will  leave  it  to  Your  Highnesses  to  settle  among  your- 
selves. The  best  machinery  that  you  can  devise,  you  will  devise. 
That  is  a  matter  for  Your  Highnesses,  so  long  as  we  can  oome  to 
a  settlement  on  the  main  question  as  to  what  shall  be  your  share 
and  as  to  what  shall  be  our  share.  These  are  the  various  questions 
to  which  I  wanted  to  reply. 

Before  concluding,  I  will  venture  to  express  one  hope;  and  it 
is  this.  Difficulties  are  bound  to  arise  in  our  way.  There  has  not 
been  a  conference  where  critical  situations  have  not  arisen.  I  need 
scarcely  refer  to  such  critical  situations  in  the  presence  of  Lord 
Lothian  or  of  Mr.  Wedgwood  Benn  ;  they  are  more  familiar  with 
critical  situations  arising  in  International  Conferences.  Never- 
theless, they  have  approached  their  task  in  an  indomitable  spirit; 
and  I  will  venture  to  say  to  Their  Highnesses  that  we  are  so  strongly 
committed  to  this  idea  of  federation  that,  in  my  opinion,  it  will 
be  betraying  our  trust  if,  on  small,  trifling  points,  we  are  not  able 
k)  accommodate  each  other.  The  real  thing  is  to  get  into  existence 
this  Federation.  The  task  of  perfection  wo  should  leave  to  the 
future. 

//.//.  The  Naicab  of  Bit  opal:  My  Lord,  May  I  7iiake  a  state- 
ment? I  do  not  want  to  comment  one  way  or  another  on  His 
Highness  of  Dholpur's  scheme,  because  we  are  going  to  consider 
that  among  ourselves  in  our  Delegation.  His  Highness  referred  to 
a  questionnaire  which  had  been  issued  by  me,  as  Chancellor  of  the 
Chamber  of  Princes,  to  all  the  States.  I  think  perhaps  the  figures 
will  be  helpful  to  this  Conference,  and  I  wish  to  have  them  recorded. 
The  questionnaire  was  issued  to  180  States  belonging  to  the 
Chamber.  Out  of  these,  Hyderabad,  Kashmir,  Baroda,  Gwalior, 
Nawanagar  and  Mysore,  who  are  members  of  the  Delegation,  have 
not  replied,  but  have  expressed  their  views  already  in  favour  of 
federation.  The  States  of  Travancore,  Rowa,  Suxet,  Bharatpur 
and  Kisherigarh  have  not  replied  because,  they  say,  they  will  await 
the  complete  picture  before  they  givo  any  opinion.  In  spite  of 
the  fact  that  only  15  days*  time  was  given  for  the  replies,  70  States 
Lave  supported  the  Sankey  scheme  in  principle,  subject  to  their 
final  confirmation  and  consent  when  the  picture  is  complete;  but 
they  have  expressed  certain  views  in  regard  to  details  which  are 
now  being  put  forward  from  day  to  day  by  their  representatives 
who  are  here.  The  States  which  did  not  reply  have  expressed  their 
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regrets  for  not  having  done  so  owing  to  the  shortness  of  time. 
Replies  from  those  members  of  the  Chamber  who  are  members  of 
that  body  in  their  representative  capacity  have  generally  agreed 
with  the  principle  outlined  in  the  Sankey  scheme. 

(The  Committee  adjourned  at  1-5  p.m.  and  resumed  at  2-30  p.m.) 


HEAD  4. 

Distribution  of  Financial  Resources   between  the  Federation  and 

its  Units. 

The   following   points   for  discussion   in   connection   with   this 
Uead  were  drafted  by  the  Chairman :  — 

(i)  Is  there  to  be  a  "  Central  "  Budget  distinct  from  the 
"Federal"  Budget? 

(ii)  Is  Public  Debt — (a)  past,  (b)  future — to  be  separated 
into  "  Federal  "  and  "  Central,"  and  on  what  revenues  is 
it  to  be  charged? 

(iii)  How  are  the  revenues  and  expenditure  of  the  British 
Indian  Provinces  which  are  not  Governors9  Provinces  to  be 
"  -  ^treated? 

(iv)  What  are  to  be  the  respective  fields  of  taxation  of  the 
Federal  and  Provincial  Governments?  How  far  would  it 
be  feasible  to  assign  only  "  indirect  "  taxation  to  the  former 
and  only  {<  direct  "  taxation  to  the  latter? 

(v)  To  whom  and  for  what  purposes  are  the  proceeds  of 
Income-Tax  in  British  India  to  be  credited? 

(vi)  To  what  extent,  if  at  all,  will  Federation  necessitate 
surrender,  by  federating  States,  of  rights  to  raise  revenue 
within  their  territories,  at  any  rate  by  "  indirect  "  taxation 
— (a)  as  regards  easting  taxes;  (b)  future  taxes? 

(vii)  Under  Federation,  will  there  remain  any  foundation 
for  a  general  claim  on  the  part  of  the  States  to  a  share  of 
"  indirect  "  taxation  imposed  by  the  Federal  Government, 
or  to  any  profits  accruing  from  Currency,  Railways,  Posts 
and  Telegraphs,  etc.? 

(viii)  What  principles  should  be  applied  in  the  case  of  (a) 
financial  or  material  contributions  made  by  some  States,  but 
6^  no  British  Indian  Province,  viz.,  cash  payments,  State 
Forces  and  territories  ceded  as  the  price  of  defence;  and  (b) 
States  which  at  present  enjoy  a  measure  of  immunity  from 
the  incidence  of  the  Sea  Customs  tariff  and  the  Salt  tax? 

(ix^  Should  the  Federal  Government  have  any  control  over 
Provincial  borrowings?  Should  there  be  a  Federal  Loans 
Fund? 

(x)  Should  Provincial  Balances  be  kept  with  the  Federal 
Government  pending  the  establishment  of  a  Reserve  Bank? 
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PRELIMINARY  DISCUSSION. 

Chairman:  Your  Highnesses  and  Gentlemen,  We  have  now 
come  to  the  question  of  Federal  finance.  It  was  not  to  be  expect- 
ed that  at  its  first  Session,  the  Conference  would  attempt  to  formu- 
late any  comprehensive  scheme  of  Federal  finance.  Apart  from  the 
fact  that  this  could  only  be  done  by  an  expert  body,  the  main  pre- 
occupation of  the  Conference  on  the  last  occasion  was  to  settle  pro- 
visionally the  political  foundations  of  Federation,  and  the  financial 
aspect  of  the  problem  was  only  touched  upon  incidentally.  The 
importance,  however,  of  devising  an  equitable  scheme  of  Federal 
finance  can  scarcely  be  exaggerated;  for  whatever  form  of  constitu- 
tion be  decided  upon,  its  success  in  actual  working  must  largely 
depend  upon  two  conditions:  the  first,  that  in  the  constitution  the 
financial  relations  between  the  component  parts  of  the  Federation 
are  precisely  and  wisely  defined;  and  the  second,  that  the  aggre- 
gate resources,  actual  and  potential,  are  quitablv  distributed,  so 
that,  if  practicable,  neither  the  Federal  Government  nor  any  of 
the  Governors'  Provinces  will  at  the  outset  be  unable  to  make  ends 
meet. 

I  need  not  remind  you  that  finance,  at  the  present  moment,  IB 
difficult  for  everybody,  and  one  has  to  be  extremely  careful  to  do 
what  is  best  in  an  exceptional  emergency.  This  involves  not  only 
the  formulation  of  financial  provisions  to  be  embodied  in  the  con- 
stitution, but  also  an  adjustment  as  between  the  Federal  Govern- 
ment and  the  Units  of  the  resources  of  the  Federation. 

I  think  you  are  wise  to  have  decided  that,  in  the  first  instance, 
after  we  have  had  a  general  debate  upon  the  subject,  this  should 
be  examined  by  the  sub-Committee,  whose  recommendations  you 
can  review  should  you  feel  so  disposed.  With  regard  to  that  sub- 
Committee,  I  am  very  much  obliged  for  the  suggestions  I  have  had 
with  regard  to  it;  but  I  want  to  say  this,  that  of  course  any  group 
and  anv  individual  is  entitled  to  have  his  expert  adviser  there. 
It  is  a  subject  on  which  you  must  all  have  expert  advisers,  and  you 
will  be  perfectly  free  to  have  anybody  you  like  to  advise 
you.  To  avoid  misunderstanding,  it  should,  at  the  outset, 
be  made  clear  that  the  matters  dealt  with  are  not  directly 
connected  with  the  question  of  financial  safeguards,  but  are  rather 
matters  of  domestic  concern,  affecting  the  internal  relations  between 
the  Federal  Government  and  the  Units  of  the  Federation.  Parti- 
cularly, I  would  ask  you  to  consider — and  the  sub-Committee  when 
it  is  formed,  to  consider — this :  whether  we  are  to  base  the  financial 
system  upon  the  assumption  that  the  Provinces  are  granted  the 
•greatest  possible  measure  of  self-government.  I  will  repeat  that, 
because  it  is  very  important :  are  we  to  base  the  financial  system 
upon  the  assumption  that  the  Provinces  are  granted  the  greatest 
possible  measure  of  self  -government  P 

Sir  Provash  Chunder  Mitter:  My  Lord  Chancellor,  I  consider 
it  a  great  honour  to  be  called  upon  to  open  the  debate  upon  the 
important  subject  before  us.  Believe  me  when  I  say  that  I  wish 
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the  task  had  been  entrusted  to  somebody  abler  and  more  experienc- 
ed than  I  can  claim  to  be.  But  when  you  asked  me  yesterday 
afternoon  to  take  up  this  subject,  I  felt  that  it  was  incumbent  upon 
me  to  accept  this  call  of  duty,  however  ill-equipped  I  might  be, 
and  however  short  the  time  (it  my  disposal  for  the  preparation  of 
an  important  subject  like  this.  I  might  add,  My  Lord,  that  a  call 
from  you  was  irresistible.  You  have  taken  so  much  interest,  and, 
if  I  may  say  so,  have  devoted  so  much  labour  to  solving  this  very 
difficult  and  intricate  problem  of  federation  of  a  type  unknown  to 
the  world  at  present,  but  which  I  hope  in  the  future  will  be  known 
as  one  of  the  best  types.  But  for  your  assistance,  I  am  sure  we 
would  not  have  been  able  to  make  that  progress  on  the  political 
aspects  of  the  problem  which  we  have  made ;  and  I  hope  and  trust, 
Sir,  that  with  your  assistance,  we  shall  make  similar  progress  on 
the  financial  aspects  which  are  all-important. 

The  main  head  which  is  before  us  for  discussion  is  the  distri- 
bution of  financial  resources  between  the  Federation  and  its  Units. 
Keeping  this  main  head  before  me,  I  shall  try  to  confine  my 
remarks  to  general  questions  which  arise  therefrom.  I  would,  at 
this  stage,  make  only  general  observations  which  seem  to  me  to  be 
necessary  in  order  to  focus  our  attention  on  the  essential  points. 
We  are  entering  upon  a  Federation  on  certain  specified  subjects. 
The  Units  of  Federation  will  be  federated  British  India  on  the  one 
hand,  and  a  numfoer  of  Indian  States — and  I  hope  all  the  Indian 
States — on  the  other.  We  have  been  authoritatively  told  by  His 
Highness  of  Bikaner,  as  representing  the  Order  of  Indian  Princes, 
that  the  Indian  States  are  not  willing  to  agree  to  the  imposition 
of  any  "  direct  "  taxation  on  their  subjects.  That  is  a  very  import- 
ant point  which  we  must  constantly  keep  before  us;  and,  in  dis- 
cussing the  problems  before  us,  we  must  not,  therefore,  be  led  into 
a  too  slavish  imitation  of  other  federal  constitutions.  As  we  are 
federating,  we  of  British  India  and  they  of  the  Indian  States  must 
try  to  realise  each  other's  difficulties,  and  must  at  the  same  time 
take  note  of  the  realities  of  the  position. 

The  next  matter  to  which  I  would  draw  the  attention  of  the 
Committee  is  the  list  of  Federal  subjects  set  out  at  page  10  of  the 
Report  of  the  sub-Committee ;  and  in  this  I  may  anticipate  another 
point,  namely,  the  position  of  the  Federal  Executive  with  regard 
to  "  Central  M  subjects,  by  referring  to  the  lists  set  out  at  page  28. 
An  examination  of  these  lists  will  show  that  the  administrative 
expenses  of  purely  "Central"  subjects  are  not  much;  but  the 
purely  "  Central  "  subjects  are  subjects  of  the  utmost  importance 
to  British  India,  because  they  concern  items  like  civil  law,  criminal 
law,  the  penal  code,  and  so  on.  The  administrative  expenses  of 
the  present  Government  of  India  are  mostly  to  be  handed  over  to 
the  Federal  Government  and  the  Federal  Legislature  of  the  future. 
I  sav  "  mostly  "  because  there  are  items  which  are  not  to  be 
handed  over. 
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It  has  been  suggested  that  a  suitable  sub-Committee  should  be 
appointed  to  investigate  the  subject  under  discussion,  I  am  of 
opinion  that  this  is  an  eminently  wise  suggestion,  as  it  will  be 
necessary  to  investigate  many  facts  and  many  figures  before  we 
can  hope  to  come  to  a  proper  decision.  In  order  that  the  sub- 
Committee  may  do  its  work  properly,  we  are  only  concerned  in  this 
discussion  in  giving  a  sort  of  lead  to  it.  We  are  not  even  called 
upon  to  formulate  the  terms  of  reference,  but  simply  to  discuss  the 
matter  amongst  ourselves  in  order  to  show  what  is  in  our  minds, 
so  that  the  sub-Committee  may  work  out  the  details  on  the  lines 
and  indications  of  the  discussion  which  takes  place  here.  There- 
fore I  do  not  propose  to  enter  too  much  into  farts,  or  even  into 
details,  except  at  a  later  stage  for  the  purpose  of  elucidating  and 
explaining  some  of  the  suggestions  I  propose  to  make;  nnd  even 
there  I  do  not  think  it  will  he  right  to  go  into  ninny  details. 

There  are  two  fundamental  points  which  we  must  keep  in  view 
in  deciding  on  the  financial  position  of  the  future.  One  is  that 
the  Federal  Government  should  have  adequate  and  sufficient 
resources  to  discharge  the  duties  cast  upon  it — and  some  of  those 
duties  are  very  important.  The  other  is  that,  subject  to  the  pro- 
vision of  such  resources  to  the  Federal  Government  for  discharging 
the  duties  cast  upon  it,  as  much  as  possible  should  be  set  free  to 
meet  the  requirements  of  the  different  Provincial  Governments. 
The  duties  cast  on  the  Provincial  Governments  are,  in  all  con- 
science, of  the  utmost  importance.  On  the  adequate  discharge  of 
the  duties  and  responsibilities  cast  on  the  Provincial  Governments 
lies  the  future  welfare  of  the  teeming  millions  of  India.  Mahatma 
Gandhi  told  us  the  other  day  that  ninety  per  cent,  of  the  popu- 
lation live  in  7  lakhs  of  villages.  Unless  those  governments  whose 
duty  it  is  to  improve  the  moral,  the  material,  the  educational  and 
the  economic  position  of  those  teeming  millions  are  given  adequate 
resources,  self-government  will  be  a  mere  mirago.  It  is  for  that 
reason  I  say  that,  subject  to  the  essential  needs  of  discharging  the 
duties  fast  upon  the  Federal  Government,  every  effort  must  be 
made — not  because  of  any  Provincial  standpoint  but  because  of  the 
all-India  standpoint — to  leave  as  much  of  the  resources  as  possible 
to  the  Provincial  Governments.  And  may  I  ndd  that,  even  from 
the  mere  mundane  point  of  view  of  the  Federal  Government — even 
from  the  point  of  vievr  of  rupees,  annas  and  pies — if  tho  humnn 
unit  in  the  Indian  nation  is  economically  stronger,  then  your 
Customs  revenue  will  be  larger.  If  the  human  unit  in  the  Indian 
nation  is  better  off,  then  the  acute  problem  of  the  unemployment 
of  the  mklflle  classes,  and  particularly  the  poorer  middle  classes, 
will  be  more  easy  of  solution.  Tour  Tnrome-tnx  revenue  will 
improve.  Tour  buying  power,  generally  speaking,  will  improve. 
Therefore,  even  from  that  point  of  view,  do  not,  forget  to  leave  as 
much  as  you  can  to  the  Provincial  Governments. 

Now,  Sir,  I  will  refer  to  some  general  questions,  whioh  I  may 
almost  describe  as  questions  of  general  principle;  and  I  would  say 
that  we  have  to  divide  our  problem  into  two  part« — one,  what  I 
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may  refer  to  as  the  intermediate  period — because  the  Federal  Gov- 
ernment is  going  to  take  up  many  of  the  duties  cast  upon  the  pre- 
sent Government  of  India.  The  present  Government  of  India  ha& 
not  only  the  sources  of  revenue  which  will  be  available  to  the  Fede- 
ral Government,  but  it  has  other  sources  of  revenue  which  close 
examination  will  show  ought  not  to  be  available  to  the  Federal 
Government.  In  the  intermediate  period,  however,  some  of  the 
sources  of  revenue  which  are  at  the  present  moment  available  to  the 
Government  of  India  should,  to  a  certain  extent,  be  made  available 
to  the  Federal  Government.  I  refer  specially  to  the  question  ol 
Income-tax.  On  the  question  of  Income-tax,  Their  Highnesses 
have  made  it  abundantly  clear  that  they  are  not  willing  to  impose 
Income-tax  on  their  States  or  on  their  subjects.  Therefore  that  is 
a  "  direct  "  tax,  which  is  available  to  the  Government  of  India  at 
the  present  moment,  which,  on  a  priori  grounds,  ought  not  to  be 
available  to  the  Federal  Government  unless  all  the  federating 
Units  are  willing  to  impose  a  similar  tax.  There  will  be  certain 
expenses.  Those  expenses  we  may  not  be  able  to  meet  fully  merely 
from  those  heads  of  our  existing  resources  which  will  be  made 
Federal.  Therefore,  T  suggest  that,  for  this  intermediate  period, 
a  portion  of  the  Income-tax  should  be  made  available  to  the  future 
Federal  Government;  but  after  the  intermediate  period  is  over,  the 
Federal  sources  of  revenue  should  be  sources  common  to  British 
India  and  to  the  Indian  States,  and  there,  I  believe,  I  am  on 
common  ground  with  Their  Highnesses. 

I  have  said  that  there  should  be  an  intermediate  period  during 
which  "direct"  taxation  from  British  India,  in  the  shape  of 
Income-tax,  will  be  partly  available.  T  am  in  favour  of  fixing  a 
time  limit  to  that  intermediate  period,  or  else  there  will  be  a  ten- 
dency to  look  too  mil  oh  to  that  source — or  else,  if  there  be  any  mis- 
management  of  the  Federal  subjects  of  administration,  the  true 
responsibility  will  not  be  oast  on  the  Federal  Government.  And 
not  only  would  T  fix  a  time  limit,  but  T  would  fix  a  limit  in  the 
shape  of  a  percentage  as  to  the  extent  of  the  Income-tax  which  will 
be  available  to  the  Federal  Government  during  this  intermediate 
period.  In  fixing  this  time  limit,  however,  we  should  keep  in  view 
a  point  like  our  debt  obligations,  nnd  should  agree  to  pay  a  rate- 
able share  of  our  unproductive  debt.  After  this  time  limit,  no 
portion  of  the  "  Central  "  sources  of  revenue,  such  as  Income-tax, 
should  be  available  to  the  Federal  Government,  unless  the  Indian 
States  at  that  period1  agree  to  some  other  source  which  will  be  an 
equivalent  portion  of  what  British  India  will  directly  contribute. 
For  this  intermediate  period,  T  suggest  that  half  of  the  total 
Income-tax  will  not  be  unfair,  and  the  intermediate  period  I  pro- 
pose we  should  aim  at  making  ten  years.  But  these  details  can  be 
better  settled  in  the  sub-Committee,  and  after  investigation  of 
figures  and  expenses. 

In  dealing  with  our  discussions  on  the  political  aspect  of  the 
question,  some  of  my  colleagues  have  said  that  we  should  aim  at 
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the  future,  when  there  will  be  no  "  Central  "  subjects,  or  as  few 
"  Central  "  subjects  as  possible.  I  agree  with  that  observation; 
but  at  the  present  moment  we  have  "  Central  "  subjects,  including 
some  "  Central  "  subjects  of  the  utmost  importance  to  which  I 
liave  referred.  Those  "  Central  n  subjects,  however,  are  subjects 
which  are  mainly  concerned  with  legislation — mainly  concerned 
with  laying  down  a  certain  standard  of  administration.  They  are 
not  mainly  concerned  with  large  heads  of  expenditure.  This  fact 
seems  to  me  to  be  important.  Supposing  all  the  Provinces  agree 
to  have  a  unified  type  of  administration,  say,  with  regard  to  Audit 
or  with  regard  to  the  High  Courts.  I  am  expressing  no  opinion 
on  the  merits.  I  am  referring  to  these  two  points  merely  for  pur- 
poses of  illustration.  T  know  that,  at  the  present  moment,  the 
suggestion  in  that  Audit  would  be  a  Provincial  subject,  so  far  as 
the  Provinces  are  concerned ;  but  supposing  that  we  in  our  wisdom 
— by  "we  "  T  mean  the  public  of  India,  British  and  Indian — come 
to  the  conclusion  that  it  may  be  a  very  desira/ble  thing  to  make  an 
Audit  service  quite  independent  of  party  politics — to  make  an 
Audit  service  whose  duty  it  would  be,  not  only  to  audit  the  Fede- 
ral subjects,  the  "  Central  "  subjects,  but  even  Provincial  subjects 
— it  inay  be  quite  possible  in  those  circumstances  for  the  different 
Provinces  to  come  io  an  arrangement  with  the  Federal  Government 
to  pay  a  certain  amount  to  the  Federal  Government;  and  then  the 
Federal  Government  in  its  "  Central  n  department  will  deal  with 
Audit  as  a  whole.  Take  another  illustration;  take  the  High  Courts. 
Here  also  I  do  not  want  to  suggest  that  the  High  Courts  should  be 
for  all  time  *'  Centra]  "  subjects,  nor  do  [  want  <o  suggest  that  the 
High  Courts  should  be  Provincial  subjects.  I  am  not  concerned 
now  with  that  aspect  of  the  problem  at  all.  But  supposing  we 
decide  that  the  High  Courts  should  be  under  the  Centre.  Well, 
the  revenues  of  the  High  Courts  are  derived  from  Provincial  sources. 
It  may  be  quite  possible  to  come  to  an  understanding,  between  the 
Federal  Executive  dealing  with  the  "  Central  "  sxibjects  and  the 
Provincial  Governments,  that  each  Province  will  pay  so  much  of 
the  expense.  Therefore,  if  we  keep  that  in  view,  then  many  as- 
pects of  administration  of  "  Central  M  subjects  will  disappear 
sooner  than  we  anticipate;  but,  in  that  case,  as  the  expense  will  be 
thorn e  by  the  Provincial  Governments,  we  should  have  an  additional 
incentive  for  giving  more  resources  to  the  Provincial  Governments. 

Now,  Sir,  I  propose  to  give  my  provisional  answers  to  the  ques- 
tions which  you  have  given  us  for  consideration  under  Head  4,  but 
I  would  like  to  safeguard  myself  by  saying  that  these  are  purely 
provisional.  I  am  at  full  liberty  to  change  my  views  when  I  know 
more. 

Sub-head  (i)  is  this :  — 

"  Is  there  to  be  a  *  Central  '  Budget  distinct  from  the 
'Federal1  Budget ?  " 

To  that  my  provisional  answer  is  that  there  should  be  one  Budget, 
Vut  that  there  should1  be  a  pro  'formd  distinction  between  Federal 
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and  "  Central  M  income  and  expenditure.  The  aim  should  be  to 
get  rid  of  the  "  Central  "  section  of  the  Budget  as  soon  as  the 
transition  period  is  over. 

Sir  Muhammad  Shaft :  That  would,  in  effect,  mean  two  Budgets. 

Sir  2Jrovash  Chunder  Mitter:  Well,  I  am  merely  stating  my 
view;  and  it  is  open  to  discussion  later  on  as  to  what  its  meaning 
is.  If  I  hear  of  some  other  better  scheme  I  am  open  to  conversion. 

Sir  Muhammad  Shaft :  You  are  in  favour  of  one  Budget  aa 
matter  of  principle. 

Sir  Provash  Chunder  Mitter:  There  is  no  question  of  principle 
in  a  matter  like  this;  it  is  a  matter  of  expediency,  if  you  please. 
If  your  Federal  Executive  is  going  to  administer  not  only  Federal 
subjects  but  also  "  Central  "  subjects,  if  your  income  from  your 
Federal  subjects  is  not  enough  to  meet  all  the  expenditure,  then 
vou  have  to  come  to  some  provisional  decision,  and  that  is  the  pro- 
visional decision  suggested  in  the  Memorandum  of  some  officials 
of  the  Government  of  India.  And,  subject  to  certain  limitations 
to  which  I  shall  presently  refer,  I  think  a  pro  forma  distinction  is 
all  that  we  can  hope  for.  The  fact  that  the  "  Central  "  items  of 
expenditure  are  few  is  a  point  to  bear  in  mind.  It  may  be  possible, 
during  the  transition  period,  to  evolve  a  system  by  which  some  of 
the  heads  of  "  Central  "  revenue  may  be  handed  over  to  the  Fede- 
ral Government,  and  other  heads  to  the  Provincial  Governments. 
It  may  also  be  useful  to  bear  in  mind  that,  in  some  cases,  the  Pro- 
vincial Governments  may  agree  to  pay  definite  sums,  for  a  period 
of  years,  for  items  which  are  a  common  concern  of  British  Indian 
Provinces  but  not  of  the  Indian  States. 

The  second  sub-head  is:  — 

"  Is  Public  Debt — (a)  past,  (6)  future — to  be  separated 
into  '  Federal '  and  *  Central/  and  on  what  revenues  is  it 
to  be  charged?  " 

As  regards  Public  Debt,  I  am  of  opinion  that  technically  it  should 
be  Federal;  but  t\  portion  of  the  '*  Central  "  resources  should 
remain  available,  at  any  rate  for  a  temporary  period. 

Chairman:  On  what  revenues  do  you  envisage  past  loans  to  be 
charged  ? 

Sir  Provash  Chunder  Mitter :  I  propose  to  deal  with  that.  A 
portion  of  the  "  Central  "  resources  should  remain  available,  at 
any  rate  for  a  temporary  period  of,  say,  ten  years.  Future  Fede- 
ral debts  should  be  wholly  Federal,  and  should  be  charged  to  Fede- 
ral revenues  only.  Investigation  will  be  necessary  as  to  what  por- 
tion of  the  past  Public  Debt  should  be  chargeable  to  "  Central  " 
revenue.  That  portion  of  the  past  Public  Debt  which  is  commer- 
cially productive,  or  for  which  there  are  liquid  assets,  offers  no 
difficulty.  It  is  unproductive  debt  which  requires  consideration, 
and  how  much  of  the  unproductive  "debt  should  be  left  to  the 
"  Central  "  revenue.  A  good  portion  of  this  unproductive  debt 
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is  India's  vast  contribution  to  the  Great  War.  That  is  a  subject 
which,  I  venture  to  think,  was  a  common  concern  of  British  India 
and  Indian  India,  so  far  as  I  am  aware,  the  loyalty  of  Their  High- 
nesses to  the  British  Throne  is  such  that  I  am  sure  that  they  will 
not  desire  to  lag  behind  British  India,  and  would  desire  to  treat 
this  as  a  matter  of  common  concern;  but  if  they  do  not  desire  to 
treat  this  as  a  matter  of  common  concern,  we  have  to  consider  this 
as  a  matter  of  British  Indian  concern  only.  As  regards 
the  balance  of  the  unproductive  debt,  it  should  be  paid  partly  by 
Federal  and  partly  toy  "  Central  "  revenues,  according  to  the  pro-- 
portion of  the  total  revenue,  Federal  and  "  Central/'  That  is  all 
that  I  have  to  say  on  sub-head  (ii). 
Sub-head  (iii)  is:  — 

"  How  are  the  revenues  and  expenditure  of  the  British 

Indian  Provinces  which  are  not  Governors*  Provinces  to  be 

treated?" 

My  answer  is  that  the  revenues  and  expenditure  of  these  Provinces, 
which  are  not  Governors'  Provinces,  should  be  treated  as  Federal. 
That  is  the  recommendation  of  the  Note  prepared  by  the  Finance 
Department  of  the  Government  of  India;  and  as  these  minor  Pro- 
vinces are  not  autonomous,  this  ought  to  be  the  right  line.  Further, 
tlie  less  "  Central  "  subjects  we  have  in  future,  the  better.  The 
total  deficit  is  not  large.  Of  course  these  Provinces  should  get 
their  proportionate  share  of  Income-tax  and  other  "  direct  " 
British-Indian  taxation;  but  as  they  are  not  autonomous  Provinces, 
the  question  of  conflict  between  the  Federal  Executive  and  the  Pro- 
vincial Executive  does  not  arise  here. 

Question  (iv)  is:  — 

16  What  are  to  be  the  respective  fields  of  taxation  of  the 
Federal  and  Provincial  Governments?  How  far  would  it 
be  feasible  to  assign  only  "  indirect  "  taxation  to  the  former 
and  only  "  direct  "  taxation  to  the  latter? 

My  answer  is  that,  in  view  of  the  difficulties  mentioned  by  the 
Indian  States  about  "  direct  "  taxation,  and  in  view  of  other  con- 
siderations to  which  I  have  referred — namely,  the  importance  of 
making  Income-tax  available  as  much  as  possible  to  the  Provinces 
for  improving  matters — we  should  certainly  aim  at  "  indirect  " 
taxation  being  the  only  method  of  taxation  for  the  Federal  Govern- 
ment. The  Provincial  Governments  should  have  the  benefit  of  all 
"  direct  "  taxes.  Some  of  these  "  direct  "  taxes,  which  can  be 
raised  within  the  limits  of  the  Province  without  any  difficulty  or 
complication,  should  t)e  left  absolutely  to  the  Provinces;  but  as 
regards  "  direct  "  taxes,  such  as  Income-tax,  which  can  only  be 
suitably  raised  on  a  basis  of  co-operation  between  the  different 
British  Indian  Provinces,  these  taxes  should  be  raised  through  the 
British-Indian  Central  administration  acting  under  the  direction 
of  the  Federal  Legislature  and  the  Federal  Executive.  If,  how- 
ever, the  taxes  are  so  raised,  they  should  be  distributed1  to  the  Pro- 
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vinces  on  a  suitable  basis.  This  would  be  feasible;  and  by  this 
method  the  conditions  of  the  population  in  the  Provinces  would 
improve,  and  such  an  arrangement  would  react  favourably  on  the 
"  indirect  "  taxation  left  to  the  Federal  Government.  If,  how- 
ever, in  emergencies  more  money  is  required  by  the  Federal  Gov- 
ernment, some  suitable  method  might  be  adopted  under  which,  up 
to  a  definite  limit,  the  Federal  Government  could  call  upon  the 
federating  Units  to  contribute — for  example,  a  percentage  of  the 
Income-tax  from  the  British  Indian  Provinces.  What  should  be 
the  line  of  contribution  for  the  Indian  States,  when  such  an  emer- 
gency arises,  is  a  matter  on  which  we  should  certainly  defer  to  the 
views  of  Their  Highnesses. 

I  suggest  that  the  following  heads  of  "  indirect  "  taxes  for  the 
Federal  Government  should  be  considered.  We  have  already  the 
existing  Customs  duties.  We  have  already  the  existing  Salt  duty. 
Additional  sources  like  the  following  may  flbe  considered,  such  as 
an  Excise  duty  on  Matches.  That  is  an  "  indirect  "  tax.  How 
much  it  will  bring  in  will  be  a  matter  for  investigation.  We  have 
some  provisional  estimates  in  Sir  Walter  Layton's  scheme,  which 
have  been  rather  severely  criticised;  but  we  shall  now  have  to 
consider  the  possibilities  under  this  head,  not  only  from  the  point 
of  view  of  British  India  as  Sir  Walter  did,  but  of  Indian  India  as 
well. 

Sir  Mnneckjee  Dadabhoy:  Do  you  say  that  Excise  should  be 
for  the  Provincial  Governments? 

Sir  Provash,  Chunder  Mitter :  No. 

Sir  Maneckjee  Dadabhoy:   It  should  be  Federal? 

Sir  Provash  Chunder  Mitter :  Yes.  My  submission  is  that  Sir 
Walter  Layton's  suggestion  might  have  been  a  useful  one  when 
there  was  no  question  of  federating  with  the  Indian  States,  but 
that,  as  Customs  and  Salt  may  not  suffice  for  Federal  expenditure, 
we  have  to  think  of  other  sources  of  Federal  revenue.  In  view  of 
certain  points  which  I  have  already  made,  the  aim  should  be  to 
get  "  indirect  "  taxes  for  Federal  sources;  and  one  of  the  items  of 
indirect  "  taxation  that  I  suggested  is  Excise  duties  on  Matches, 
both  in  British  India  and  in  Indian  India. 

Then  another  source  which  may  be  worthy  of  serious  investiga- 
tion is  Excise  d\ity  on  Cigars,  Cigarettes  and  pipe  Tobacco.  I  am 
not  referring  to  the  chillum  tobacco  smoked  in  Indian  style,  but 
I  am  referring  to  the  Western  style  of  smoking — and  many  Indians 
have  adopted  this  Western  style.  That  may  also  be  investigated  as 
a  possible  source  of  Federal  income.  Then,  a  duty  on  private 
import  of  Silver.  There  may  be  various  other  suggestions,  and 
better  suggestions  may  be  made  by  my  colleagues;  but  as  we  are  to 
keep  in  view  the  question  of  "  indirect  taxation  "  to  which  Their 
Highnesses  may  agree,  and  which  at  the  same  time  may  bring  in 
a  fair  amount  of  revenue,  we  have  to  make  our  suggestions  in  view 
of  those  general  considerations. 
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Then,  Sir,  the  next  item  is  item  (v) :  — 

"  To  whom  and  for  what  purposes  are  the  proceeds  of 
Income-tax  in  British  India  to  be  credited?  " 
My  answer  is  that,  during  the  transition  period — say  for  ten  years — 
up  to  a  limit  of  half  the  Income-tax  may  be  made  available  for  the 
Federal  Government.  The  rest  of  the  Income-tax  during  this 
period  should  be  made  available  to  the  British  Indian  Provinces; 
and  the  whole  of  the  Income-tax  after  the  transition  period  should 
be  made  available  to  the  British  Indian  Provinces.  If  the  States, 
refuse  to  raise  taxes  when  they  ought  to  be  raised,  the  burden  willi 
fall  on  British  India  alone,  unless  you  have  a  definite  percentage. 
It  may  be  noticed  in  this  connexion  that  the  only  direct  payment 
made  by  the  Indian  States  is  a  tribute  of  74  lakhs.  Of  this,  about 
5  lakhs  is  not  really  a  tribute.  As  I  claim  that  British  India 
should  be  relieved  from  the  payment  of  Income-tax,  1,  personally, 
would  have  no  objection  to  relieving*  Indian  India  of  the  payment 
of  tribute.  I  know  in  certain  quarters  strong1  opinions  are  held  on 
the  point,  but  I  will  deal  with  that  later  on. 

Then  the  sixth  item  is  this :  — 

"  To  what  extent,  if  at  all,  will  Federation  necessitate  sur- 
render, by  federating  States,  of  rights  to  raise  revenue  with- 
in their  territories,  at  any  rate  by  4  indirect  '  taxation — (a) 
as  regards  existing  taxes;  (7;)  future  taxes ?  " 

My  answer  is  this.  As  regards  existing*  taxes,  1  would  aim  at  as 
little  dislocation  of  the  existing  practice  as  is  possible.  No  doubt, 
according  to  sound  theoretical  reasons,  some  existing  tuxes,  such 
as  Customs  levied  from  inland  Customs  barriers,  either  should  be 
abolished  or  should  accrue  to  the  Federation.  If  we  follow  this 
principle,  it  may  be  a  perfectly  sound  principle;  but  questions  of 
compensation  may  then  arise  and  other  important  questions  also 
may  arise.  All  the  States  may  not  have;  similar  Customs  barriers; 
they  may  not  be  levying  similar  rates.  There  are  complicated  ques- 
tions, therefore,  not  only  between  British  India  and  Indian  India, 
but  between  the  States  inter  se.  The  amount  of  revenue  is  not 
much  and  the  population  concerned  also  is  not  much.  Therefore 
the  substance  of  the  question  of  principle — namely,  that  it  may 
affect  the  revenues  of  the  Federation  as  a  whole — loses  much  of  its 
strength.  But  I  say  the  question  may  well  be  investigated  by  the 
sub-Committee;  and,  not  only  that,  but  I  strongly  urge  that  this 
question  may  be  left  till  after  the  constitution  is  established'.  I  am 
ag'ainst  beginning  with  points  of  irritation  when  we  start  the  con- 
stitution. I  am  in  favour  of  submitting  in  the  beginning  to  pre- 
sent conditions,  provided  that  it  is  definitely  laid  down  that,  in 
future.  "  indirect  "  taxes  should  not  be  levied  without  the  con- 
currence of  the  Federal  Legislature  and  the  Federal  Executive.  In 
other  words,  as  regards  the  existing'  state  of  things,  I  am  willing — 
if  I  may  use  a  colloquialism — to  wink  at  it;  but  as  regards  the 
future,  it  must  be  with  the  consent  of  the  Federnl  Leprialnturfi  and 
the  Federal  Executive. 
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Then,  Sir,  the  next  question  is  (vii) :  — 

"  Under  Federation,  will  there  remain  any  foundation  for 
a  general  claim  on  the  part  of  the  States  to  a  share,  of 
'  indirect  '  taxation  imposed  by  the  Federal  Government,  or 
to  any  profits  accruing  from  Currency,  Railways,  Posts  and 
Telegraphs,  etc.?  " 

My  answer,  Sir,  is  in  the  negative.  If  there  be  a  surplus,  the 
proper  procedure  would  be  to  reduce  taxation,  or,  if  the  needs  of 
the  situation  demand  it,  to  fund  it  to  meet  future  contingencies. 
Furthermore,  there  cannot  be  any  claim  by  some  of  the  Units  on 
the  entire  Federation.  That  is  the  very  negation  of  the  idea  of 
federation.  We  bring  certain  things  to  the  common  pool  for  the 
•discharge  of  certain  duties  and  responsibilities. 

The  next  question,  Sir,  is  question  (viii) :  — 

"  What  principles  should  be  applied  in  the  case  of  (a) 
financial  or  material  contributions  made  by  some  States,  but 
by  no  British  Indian  Province,  viz.,  cash  payments,  State 
Forces  and  territories  ceded  as  the  price  of  defence;  and 
(b)  States  which  at  present  enjoy  a  measure  of  immunity 
from  tho  incidence  of  the  Sea  Customs  tariff  and  the  Salt 
tax?" 

My  answer  with  regard  to  (a)  is  that  it  would  be  impolitic  and  un- 
desirable to  enter  upon  this  question  on  the  threshold  of  the  setting 
up  of  the  new  constitution.  If  insisted  upon,  this  question  may 
be  examined  later;  but  if  this  question  be  examined,  British  India 
also  can  make  important  counter-claims — and  provisionally,  I  am 
of  opinion  that  the  counter-claims  of  British  India  will  much  out- 
weigh the  claims  of  Indian  India.  Further,  this  is  not  a  question 
common  to  the  Indian  States  as  a  whole.  Individual  Indian  States 
may  have  a  claim  of  this  kind;  others  may  not  have  a  similar  claim. 
For  instance,  a  Maritime  State  may  have  a  claim  on  that  point. 
That  is  an  additional  reason  why  we  should  leave  that  question 
alone  for  the  present. 

Sir,  ns  regards  (b)  of  (viii) ;  as  to — 

"  States  which  at  present  enjoy  a  measure  of  immunity 
from  the  incidence  of  the  Sea  Customs  tariff  and  the  Salt 
tax" 

my  opinion  is  that  they  should  enjoy  that  immunity,  subject  only 
to  Treaty  rights.  Where  there  are  no  Treaty  rights,  they  should 
not  enjoy  it.  This  no  doubt  gives  rise  to  some  anomaly;  but,  on 
tho  whole,  it  is  better  in  order  to  avoid  friction,  and  I  do  not  think 
the  loss  of  revenue  will  be  much.  When  we  examine  it,  I  think 
the  loss  of  revenue  will  be  found  to  be  almost  negligible. 

"  fix)  Should  the  Federal  Government  have  any  control 
over  Provincial  borrowings?  Should  there  be  a  Federal 
Loans  Fund?  " 
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My  answer  is  that  the  Federal  Government  should  have  control 
only  for  the  purpose  of  co-ordinating  borrowing,  with  regard  to 
rates  of  interest,  with  due  regard  to  the  security  offered.  One 
Provincial  Government  may  offer  a  better  security  and  there  is  no 
reason  why  that  Provincial  Government  should  not  be  allowed  to 
borrow  money  at  a  lower  rate  of  interest;  but  there  should  not  be 
any  undue  competition  either  between  the  different  Units  of  the 
Federation  or  between  the  Federal  Government  and  a  Unit.  It  is 
for  that  reason  that  power  should  be  reserved  for  co-ordination.  As 
:o  whether  there  should  be  a  separate  Loans  Fund,  my  answer 
(vould  depend  largely  upon  the  attitude  of  the  Indian  Princes.  If 
they  desire  to  participate  in  a  Loans  Fund,  then  questions  referring 
bo  internal  administration  may  naturally  arise,  and  I  do  not  know 
whether  they  would  like  that.  After  I  have  heard  the  views  of 
Their  Highnesses  about  a  separate  Loans  Fund,  and  whether  they 
desire  such  Loans  Fund  for  the  Indian  States  as  well,  I  shall  be  in 
a  better  position  to  discuss  this  question. 

Then,  lastly,  the  tenth  question  is  this:  — 

"  Should  Provincial   Balances  be   kept  with   the  Federal 
Government  pending  the  establishment  of  a  Reserve  Bank?  " 

My  answer  is  "  Yes."  If  the  Indian  States  agree  so  to  keep  their 
balances  as  well,  they  may  do  so;  but  possibly  they  will  not  agree 
to  keeping  their  balances  with  the  Federal  Government.  The 
British  Indian  Provinces  may,  up  to  a  limit,  keep  their  balances 
with  the  Federal  Government;  but  the  rate  of  interest  paid  to  them 
should  not  be  inadequate,  and  in  no  case  should  be  less  than  1  per 
cent,  below  the  borrowing  rate  of  the  Federal  Government.  At 
the  present  moment  what  is  nllowed  is  very  much  lower  than  that. 

Now,  Sir,  I  desire  to  say  a  few  words  in  support  of  the  opinions 
that  I  have  expressed,  but  I  do  not  desire  to  be  long. 

On  the  question  as  to  what  would  be  the  needs  on  the  revenue 
tiide  of  the  Federal  Government,  the  item  of  expenditure  which 
looms  largest  is  that  of  Defence.  If  you  turn  to  page  10  of  the 
document  which  has  been  prepared  by  the  Government  of  India, 
you  will  find  that  the  item  for  Military  expenditure  is  52  crores. 
It  would  appear  from  the  illustrative  Budget  on  the  same  page  that 
Customs  revenue  in  the  year  1931-32  is  estimated  to  be  55  crores, 
and  the  Salt  revenue  is  estimated  to  be  7  crores.  Therefore  the 
total  will  be  more  than  62  crores.  As  regards  Defence,  other 
points  may  have  to  be  considered,  namely,  whether  there  can  be 
any  reduction  of  expenditure — whether  capitation  charges  should 
not  bring  us  in  something  and  also  whether,  in  view  of  the  services 
which  are  rendered  for  Imperial  purposes,  we  are  not  entitled  to 
something.  However,  these  are  questions  foreign  to  our  present 
purpose.  I  only  mention  them  to  show  the  possibilities  of  the  posi- 
tion. This  illustrative  Budget,  however,  merely  gives  an  idea, 
ttnd  even  on  that  idea  the  income  from  the  two  existing  heads  of 
Customs  and  Salt  is  far  in  excess  of  the  main  item  of  Military 
expenditure.  Therefore  it  would  be  a  matter  for  the  flub-Commit- 
R.T.C. — i  P 
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tee,  which  you  are  going  to  set  up,  to  go  into  the  question 
carefully.  Defence  i»  not  the  only  item.  There  are  other  items. 
If  the  income  now  derived  from  ths  two  beads  of  Customs  and  S^U 
is  not  enough,  it  will  be  for  the  subcommittee  to  consider  what 
other  sources  are  possible.  Lastly,  as  J  have  suggested,  it  may 
be  necessary  that  a  portion  of  the  British  Indian  Income-tax  should 
be  made  available  to  meet  contingencies,  provided  Their  High- 
nesses also  agree,  after  the  transition  period,  to  make  sow$ 
'*  direct  "  source  available.  But,  for  the  intermediate  period,  a 
portion  of  the  Income-tax  will  be  made  available. 

With  regard  to  luconie-tax,  the  right-hand  column  of  the  illus- 
trative Jiudget  on  page  10  gives  us  an  idea.     "  Gross  collection, 
16*45  crores,"     According  to  the  illustrative  Budget,  they  suggest 
a  contribution  to  the  Federal  fund  of  12*13  crores,  and  a  contrimu 
tion  to  the  provincial  fund  of  3*89.     They  want  to  appropriate, 
according  to  the  figure  just  above,  12*13  for  their  purpose.     Tlje 
total  income  there  is  16*45.     The  total  incjome,  India  1928-29,  was 
16*60.     That  is,    roughly  speaking,  something  like   the   estimated 
total  income.     This  has  an  intimate  connection  with  the  question 
of  debt  charges,  and  what  I  want  to  say  I  will  say  in  that  connec- 
tion.    Page  5  of  the  Government  of  India's  document  summarisaa 
the  total  debts.     The  total  amount  of  debt,  as  you  will  find  from 
paragraph   10  on   page  5,  is  Us.  1,17,357*70  lakhs.     Out  of  that; 
1,00,120  is  productive,  or  payable  out  of  its  own  resources.     There- 
fore, only  172  crores  is  supposed'  to  be  non-productive,  and,  accord- 
ing to  the  Simon  Commission's  Report,  Vol.  1,  page  162,  practi- 
cally the  whole  of  this  is  War  J)ebt.     I  have  already  made  my 
suggest joiifi  about  that.     It  is  for  payment  of  this  172  crores  of  thfr 
non-productive  debt  that  some  portion  of  the  Income-tax  may  be 
necessary;  but  if  we  work  out  the  figure^,  and  if  we  proceed  on  the 
basis  that  the  Federal  section  of  the  income  should  pay  its  quota, 
then  I  submit  flint  the  calculation  will  be  somewhat  different  from 
the  calculation  set  out  in  the  illustrative  Budget.     I  will  not  go 
into  details,  however.     Then  I  submit  it  would  be  quite  possible 
to  earmark  at  least  half  of  the  total  Income-tax  for  the  benefit  of 
the  Provinces;  and  I  further  submit  that  a  10  years'  period  ought 
to  be  enough,  because  as  soon  as  this  unproductive  debt  has  been 
paid  off  or  substantially  diminished,  t^en  there  is  no  occasion  for 
continuing  this  difference — a  difference  which  is  bound  to  give  rise 
to  complications. 

1^  have  already  referred  to  the  position  of  the  Areas  Centrally- 
administered.  I  will  only  refer  to  page  7  of  this  document  prW 
pared  by  the  Government  of  India,  They  deal  with  the  matter  on 
page  7,  paragraph  16,  in  which  members  will  find  that  the  total 
expenditure  is  409  and  the  total  revenue  is  214,  so  that  the  net  Joss 
is  195  lakhs.  This  does  not  take  into  account  the  portion  of  the 
Income-tax  which  will  be  available  to  them,  or  the  question  of 
separation  of  the  North-West  Frontier  Province.  Mv  main  point 
is  that  the  total  amount  which  is  to  be  payable  for  this  is  compare- 
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iively  small.  There  are  also  sources  of*fevenue  in  these  Centrally* 
administered  Areas,  and  these  sources  are  also  progressive.  \Ve 
have  everything  to  gain  if  we  make  this  a  Federal  subject  and  not 
a  "  Central  "  subject. 

My  next  head  is  a  further  reference  to  the  allocation  of  debt 
fchdrgee.  In  paragraph  4  of  the  paper  which  was  prepared  at  the 
instance  of  Your  Ixmlship,  it  is  stated:  — 

"  Another  difficulty  in  the  way  of  amalgamation  arises  in 
respect  of  the  Public  Debt.  It  is,  however,  suggested  that 
the  assumption  by  the  Federation  of  responsibility  for  the 
existing  debt  would  not  prejudice  the  interests  of  the  States 
and  would  involve  no  new  obligation  on  State  revenues. 
The  debt  is  now  charged  on  the  '  revenues  of  India/  and 
these,  under  section  20  (3)  of  the  Government  of  India  Act, 
include  *  all  the  territorial  and  other  revenues  of  or  arising 
in  British  India/  As  mutters  stand,  therefore,  State 
revenues  form  no  part  of  the  security,  and  it  is  desirable  to 
make  it  clear  that  there  is  no  intention  of  charging  existing 
or  future  debts  on  these  revenues.  This  could  be  done  by 
defining  in  the  new  Constitution  the  *  revenues  of  India/  on 
which  the  existing  debt  would  hip  charged,  as  including  the 
revenues  of  the  Federation  ns  well  as  the  revenues  of  British 
India." 

Now,  on  the  question  of  debt  generally,  there  is  first  of  nil  th£ 
particular  point — namely,  the  position  m-fl-m  our  creditors.  As 
regards  our  creditors,  they  have  undoubtedly  the  right  to  evei'J* 
rupee  of  the  revenue  or  of  the  assets  on  which  they  lent  the  money, 
therefore,  after  they  are  protected,  another  question  arises  vis-a*tyis 
ourselves — inter  se  between  Federal  and  "  Central  " — inter  se 
between  British  India  and  the  Indian  States.  As  regards  that*  it 
would  be  a  just  and  fair  thing  if  we  both  proceeded  on  the  basis 
that  neither  Indian  India  nor  British  India  is  paying  nny  "  direct  M 
taxes;  but  inasmuch  as  Federal  India  is  taking  over  the  adttiiiiis* 
tration  of  the  past,  we  ought  to  be  willing  to  contribute  a  portion 
only  of  the  "  direct  "  taxes  for  the  intermediate  period.  And, 
speaking  for  myself,  I  am  willing  to  give  up  the  contribution  of 
74  lakhs  from  the  India  States.  Why?  Because  it  is  not  a 
common  contribution  between  the  different  States  of  India.  That 
is  one  reason.  Some  States  pay  more,  some  States  pay  less;  and 
also  it  is  a  negligible  amount.  Also  it  is  not  a  tax;  and  also 
because,  in  future,  if  the  exigencies  of  the  situation  demand  it — if 
it  is  necessary  to  have  "  direct  "  taxation — 1  want,  if  need  be  in 
future,  that  "  direct  "  taxation  should  be  an  open,  direct  taxation 
both  for  British  India  and  for  Indian  India.  Therefore  let  us 
start  with  a  clean  slate.  You  on  your  side  should  agree  to  our 
getting  half  the  Income-tax  revenue.  Strictly,  the  Federation  has 
no  right  even  to  the  half  which  I  am  willing  to  contribute  for  the 
first  ten  yeargH— no  Hght  whatsoever;  but  WP  both  frant  to  look  to 
<each  other's  difficulties^  You  of  the  Indian  States,  looking  to  the 


difficulties  of  the  British  Jndian  Provinces,  you  agree  to  give  up 
half  of  the  Income-tax  from  the  very  beginning;  and  it  may  not 
be  wholly  unselfish,  because,  if  the  Customs  revenue  thereby 
improves,  your  position  also  will  improve.  If  the  material  condi- 
tion of  British  India  improves  it  cannot  but  beneficially  affect  the 
material  conditions  of  your  subjects.  Therefore,  that  is  my  sub- 
mission about  debt  charges.  As  regards  third  persons,  full 
liability.  As  regards  our  internal  arrangements,  only  a  portion  of 
the  Income-tax  for  the  unproductive  debt,  should  Their  Highnesses 
desire  to  saddle  the  whole  of  the  War  Debt  on  British  India. 

Then  about  the  sources  of  taxation,  my  general  opinion  I  have 
given;  but  at  page  Hi  of  this  Memorandum,  this  question  is  dealt 
with.  I  do  not  want  to  read  it.  My  colleagues  will  no  doubt  look 
into  it.  Some  of  the  suggestions  which  I  have  made  are  also  to  be 
found  there.  Then  also  at  page  2  of  the  second  Memorandum,  if 
I  may  so  describe  that  Memorandum,  that  question  is  dealt  with. 
Then,  at  page  5  of  the  Memorandum  prepared  at  your  instance,, 
there  is  a  main  head  of  "  Taxation/'  and  I  desire  to  draw  the  parti- 
cular attention  of  my  colleagues  to  pages  5  and  6 ;  but  I  do  not 
want  to  tire  their  patience  by  reading  anything. 

Then,  Sir,  1  desire  to  refer  to  certain  other  connected  matters, 
which  may  not  directly  arise  on  the  questions  I  have  answered,  but 
which,  none  the  less,  in  my  opinion,  are  important.  On  the  ques- 
tion of  Export  duties,  I  would  draw  the  attention  of  niy  colleagues 
to  the  provision  in  the  American  Constitution.  Section  9,  sub- 
section (5)  of  Article  1  of  the  United  States  Constittition  will  show 
that  export  duties  cannot  be  imposed  without  the  consent  of  the 
federating  State ;  and  this  is  a  problem  in  which  we  in  Bengal  are 
very  seriously  interested.  We  pay  between  3|  and  4  crores  of 
rupees  to  the  Central  revenue — we  do  not  grudge  that — but  at  what 
expense?  At  the  expense  of  millions  of  ryots,  shortening  their 
lives,  standing  waist-deep  in  water  to  cultivate  jute;  and  we  are 
left  without  any  resources  to  look  to  their  health  or  to  their  wel- 
fare. I  am  sure,  Sir,  that  if  the  wider  public  of  India  knew  all 
the  difficulties  in  that  connection,  I  have  enough  confidence  in  the 
all-India  patriotism  of  our  all-India  leaders  to  believe  that  we 
would  have  got  some  relief  there.  But  be  that  as  it  may  I  am 
referring  to  a  precedent — the  precedent  of  the  Federation  of  the 
United  States  of  America — that  if  you  want  to  impose  an  Export 
duty  on  a  matter  in  which  any  particular  Stale  is  interested,  you 
should  do  so  only  with  the  consent  of  that  State.  In  this  matter 
my  Province  is  primarily  interested;  and  my  friend,  Sir  Sayed 
Sultan  Ahmed's  Province,  with  regard  to  some  of  the  districts,  is 
also  interested;  but  neither  he  nor  we  get  any  benefit  from  it. 

(At  this  point  Lord  Sankcy  left  the  Chair,  which  was  taken  by  Lord 

Lothian.) 

Sir  Prroash  Chunder  Mitter:  With  regard  to  taxation  I  sug- 
gest that,  if  the  Federal  Government  be  left  only  with  "  indirect  " 
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sources  of  taxation,  and  if  the  aim  of  the  future  be  to  get  rid  of 
Central  administrative  expenditure — I  am  not  referring  to  "  Cen- 
tral "  subjects  because  there  must  be  a  number  of  "  Central  "  sub- 
jects for  all  time,  but  I  am  referring  to  Central  administration 
more  than  to  "  Central  "  subjects.  Having  "  Central  "  subjects 
for  the  purpose  of  some  kind  of  co-ordination  is  a  different  matter; 
but  for  purposes  of  administration  it  is  easy  to  get  rid  of  the 
"Central"  subjects.  In  fact  there  are  very  few  "Central" 
administrative  subjects  if  you  go  through  the  list  carefully.  As 
we  aim  at  getting  rid  of  "  Central  "  administrative  subjects,  then 
the  "  direct  "  taxes  must  be  by  the  Provinces;  but,  as  I  have 
already  indicated,  some  types  of  "  direct  "  taxes  can  be  only  con- 
veniently and  justly  raised  by  a  grouping  of  the  Provinces  in 
British  India.  Whether  you  will  give  up  any  portion  to  India  as 
a  whole  is  a  separate  problem,  but  logically  that  is  the  only  position 
possible. 

There  is  another  point  to  which  I  think  it  right  to  draw  your 
attention.  You  will  find  in  the  Reports  two  lists.  One  is  a  list 
of  the  Federal  subjects.  The  other  is  a  list  prepared  by  a  joint 
sub-Committee,  under  the  presidency  of  the  Marquess  of  Zetland, 
in  wrhich  certain  subjects  are  referred  to  as  purely  Federal,  certain 
ones  as  partly  Federal  and  partly  "  Central,"  and  certain  ones  as 
Provincial.  I  speak  subject  to  correction,  but,  so  far  as  I  am 
aware,  after  this  list  was  submitted  it  was  never  properly  scrutinis- 
ed and  examined  by  the  Federal  Structure  sub-Committee.  On 
going  through  the  list,  I  find  that  there  are  some  slight  discrepan- 
cies. It  would  be  desirable  to  examine  these  discrepancies  in  order 
to  come  to  definite  decinions  with  a  view  to  getting  rid  of  them. 

Chairman:  Do  you  propose  to  do  that  now,  or  is  that  for  the 
sub-Committee  ? 

Sir  Provasli  Chunder  Mittcr:  I  am  referring  to  the  point  only. 
It  is  not  convenient  to  go  through  so  many  items  here.  I  am 
referring  to  the  point  so  that  it  may  not  escape  attention. 

In  the  Memorandum  of  the  Government  of  India  there  is  a 
reference  to  present-day  economic  difficulties.  Although  the  Gov- 
ernment of  India  has  said  that,  perhaps  those  difficulties  will  dis- 
appear, they  very  rightly  point  out  that  there  are  those  difficulties. 
We  are  framing  a  constitution  for  the  future,  but  we  cannot 
ignore  the  present.  There  are  those  difficulties.  What  is  the 
remedy?  Can  we,  in  our  constitutional  discussions,  find  any 
remedy?  My  answer  is  a  most  emphatic  "  No."  Unless  you 
can  remove  the  conditions  which  are  the  root  cause  of  these  diffic\il- 
ties — as  the  Government  of  India  warns  us — an  examination  of  the 
present  difficulties  will  only  lead  us  into  further  difficulties;  but, 
if  there  are  those  difficulties,  meet  them  by  all  means  by  any  con- 
stitutional method  by  allotting  a  little  less*of  Income-tax  or  a  little 
more  of  Customs  to  meet  them.  As  the  subject  has  been  referred 
to  in  the  Memorandum,  may  I  express  my  humble  opinion  that 
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you  in  this  country  also  are  very  much  concerned  with  these  difficul- 
ties. Unless  we  can  find  a  solution,  in  three  years5  time  there  will 
be  disruption  of  society  in  India,  I  speak  after  weighing  every 
Word.  I  have  reason  to  know  the  position  in  my  Province.  I  have 
inside  as  well  as  outside  information.  You  cannot  solve  it  unless 
you  solve  it  from  the  point  of  view  of  world  economy.  As  that 
point  has  been  referred  to,  ignore  it  for  our  present  purposes;  but 
for  heaven's  sake  do  not  ignore  it  entirely.  If  we  do,  we  arei  fram- 
ing a  constitution  for  something  which  will  never  come  to  light. 

I  have  a  few  words  to  say  about  the  Provinces.  Naturally  my 
thought  turns  to  iny  Province,  but  I  know  that  this  is  an  all-India 
Committee,  and  it  LS  not  concerned  with  individual  Provinces;  but 
there  i«  an  all-India  aspect  common  to  my  Province,  to  the  Pro- 
vince of  my  friend,  Sir  Sultan  Ahmed,  and  also  to  Assam,  these 
three  representing  more  than  one-third  of  the  total  population  of 
British  India.  I  know  that  our  British  Indian  leaders  approach 
all  these  questions  from  an  all-India  national  point  of  view.  As 
I  have  that  confidence,  I  am  sure  that  they  will  approach  it  from 
that  nil-India  national  point  of  view;  but  even  if  it  were  my  Pro- 
vince only,  and  not  these  other  two  Provinces,  mine  is  a  very  big 
Province,  and  it  is  a  part  of  British  India,  and  the  British  Indian 
leaders  cannot  afford  to  ignore  it.  Repercussions  of  the  difficulties 
in  my  Province  are  unhappily  to  be  found  in  other  Provinces. 
There  is  one  aspect  of  the  problem  with  which  men  outside  these 
three  Provinces  are  not  very  familiar.  That  aspect  is  that  the 
normal  development  of  activities  has  been  stopped  for  a  number 
of  years  in  these  Provinces.  The  facts  are  well  known,  but  the 
conclusions  are  not  so  well  known.  It  is  well  known  to  all  of  us 
in  this  room  that,  in  1905,  there  was  a  partition  of  Bengal  into 
two  Provinces.  In  those  days,  petty  little  schemes  had  to  come 
up  before  the  Secretary  of  State  for  sanction.  Therefore  the  two 
Provinces,  which  were  then  constituted  Provinces,  could  not  really 
fctart  their  work  until  about  1908  or  the  beginning  of  1909.  In 
1911  came  the  re-partition.  Then  the  satne  old  process  was  repeat- 
ed in  1913.  In  1914  came  the  war  and  everything  was  stopped. 
In  1921  came  the  deficit  of  over  two  crores  in  my  Province  and  a 
deficit  in  the  other  two  Provinces.  If  you  take,  for  example, 
primnry  education,  there  is  not  a  single  Province  in  India  where, 
for  primary  education,  the  Government  were  spending  in  1920  less 
than  4  to  5  rupees  per  head.  In  Bombay  it  was  14  rupees;  whereas 
ift  1920  our  Government  was  spending  only  just  over  1  rupee  14 
fcnnns  per  head.  What  is  the  reason?  You  cannot  ascribe  it  to  a 
difference  in  attitude  between  the  I.C.S.  officers  and  the  educational 
officers  in  Bengal,  and  the  I.C.R.  officers  or  the  educational  officers 
in  other  Provinces.  The  real  reason  is  that  the  two  partitions  and 
re-partitions  stopped  normal  expansion.  It  is  the  same  in  public 
health  and  the  same  in  other  things.  I  will  not  go  into  details. 

Dr.    8?tfiftt9at    AfiiHfitt    Khmt:  What  about   permanent    settle- 
ment P 
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Sir  Provath  Chunder  Mitter:  Ji  you  want  to  go  to  the  perma- 
nent settlement  point,  I  will  show  Low  India  lias  benefited  and  not 
we.  At  the  present  moment,  we  pay  far  more  in  Income-tax  than 
Madras  or  the  United  Provinces,  because  of  the  permanent  settle- 
ment; we  pay  far  more  in  Customs  duties  because  of  the 
permanent  settlement. 

Dr.  Sha/a'at  Ahmad  Khan:  Because  oi  the  permanent  settle- 
ment? 

Sir  Pro  cash  Chunder  M  ittcr:  Yes.  Do  not  run  away  with 
preconceived  notions.  If  you  want  to  go  into  the  question  of 
permanent  settlement,  I  a,m  prepared  to  go  into  it.  Appoint  a 
committee  of  5  just  men.  I  do  not  want  anyone  from  my  Pro- 
vince. My  facts  are  so  strong  that  I  am  sure  they  will  be 
convinced. 

Mr.  Zafntltah  Khan:  If  you  are  suffering  so  much  from  the 
permanent  settlement — 

Sir  Provash  Chunder  Milter:  I  am  not  suffering  from  the 
permanent  settlement  at  all;  that  is  a  mistake.  If  you  get  rid  of 
the  permanent  settlement,  you  will  not  get  80  lakhs  more  of  reve- 
nue. 

Sir  Mancckjce  Dadabhoy:  Yes,  but  you  cannot  have  it  both 
ways. 

Sir  Frovasli  Chunder  Milter:  We  do  not  want  it  both  ways. 
Do  not  run  away  with  preconceived  notions.  We  are  contributing 
move  than  any  other  Province  to  the  Indian  Exchequer.  Take 
I^and  revenue  in  Bengal  and  in  Madras.  In  Madras  the  total 
Land  revenue  i<  about  fi  crores  and  more  than  '2  crorcs  are  spent  in 
realising  it.  Our  total  revenue  is  3  crores  25  lakhs,  and  we  spend 
less  than  20  lakhs  in  realising  it. 

Mr.  lyenyar:  The  percentage  of  the  cost  of  collection  of  Land 
revenue  is  2  per  cent. 

Sir  Provtwh  Chunder  Mitter:  It  may  be;  but  what  is  the  ex- 
penditure in  collection? 

Mr.  I  yen  gar:  That  is  what  I  say. 

Sir  Provash  Chunder  Alitter:  I  am  quite  ready  to  go  into  that 
figure;  but,  Assuming  your  preconceived  notion  about  permanent 
settlement  is  right,  is  not  that  a  part  of  the  position  in  Beng4? 
If  that  is  part  of  the  position  in  Bengal— if  you  want  us  to  have 
additional  taxation—are  you  willing  to  pay  additional  taxes  your- 
self? If  we  want  to  get  rid  of  permanent  settlement,  we  shall 
get  rid  of  it  for  our  benefit ;  but  why  should  you  get  rid  of  it  for 
the  bepefit  of  other  Provinces?  Believe  me,  you  are  absolutely 
wrong.  When  Sir  John  Simon  went  into  the  matter,  he  was  satis- 
fied that  these  preconceived  notions  did  not  represent  the  true  state 
of  affairs*.  It  is  a  very  big  subject;  you  may  have  your  own  view. 
Mv  complaint  is,  that  you  pretend  to  be  all-India  leaders,  but  you 
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think  that  Bengal  is  fcot  part  of  India.     Go  into  that  matter  by 
all  means. 

Sir,  they  have  taken  me  away  from  my  line  of  argument  by 
this  irrelevant  interruption,  if  I  may  say  so  with  the  utmost 
respect.  Now,  Sir,  my  point  is  this,  that  in  these  three  Provinces 
our  normal  expansion  of  expenditure,  and  particularly  in  the 
"  nation  building  "  departments,  was  stopped. 

Sir  Maneckjee  Dadubhoy:  It  was  stopped,  as  far  as  I  know,  in 
all  the  Provinces. 

Sir  Pro  cash  Chunder  AI  liter:  It  is  perfectly  true  that  all  the 
Provinces  stopped  during  the  war ;  but  I  must  have  been  very  dense 
if  I  did  not  make  myself  clear,  in  stating  my  case,  when  I  referred 
to  the  fact  that,  on  account  of  two  changes  of  Government,  the 
expansion  possible  in  the  ordinary  course  could  not  take  place. 
However,  I  will  not  refer  to  that  any  more.  B\it,  Sir,  if  on  account 
of  these  two  changes  the  normal  expansion  was  stopped,  that  is  an 
additional  difficulty,  and  that  additional  difficulty  should  be  taken 
into  consideration.  I  do  not  for  a  moment  say  that,  because  of 
that  additional  difficulty,  you  should  pay  me  more  than  you  pay 
to  the  other  Provinces.  What  I  do  say  is,  that  the  position  in 
these  three  Provinces,  and  particularly  in  my  Province,  is  such 
that,  unless  some  relief  is  available,  the  situation  will  be  very 
serious.  Never  mind  how  you  settle  the  fate  of  India.  Never 
mind  what  constitutional  changes  you  make.  So  far  as  my  Pro- 
vince is  concerned  my  Province  will  not  be  able  to  participate  in 
those  benefits.  That  is  an  aspect  which  I  put  before  you.  If 
others  desire  to  consider  the  question  and  to  go  into  it,  I  am  at 
their  service. 

Mr.  1  yen  gar:  My  Lord,  The  Lord  Chancellor  introduced  this 
important  Head  for  discussion  with  a  collection  of  papers  which, 
as  has  been  suggested,  rightly  require  examination  and  discussion 
in  a  smaller  Committee,  and  T  eordially  endorse  that  suggestion. 
Indeed,  it  is  my  hope  that,  if  the  financial  problems  of  the  Federal 
Structure  are  solved  so  as  to  be  just  and  equitable  to  all  the  inter- 
ests involved — as  the  Lord  Chancellor  very  rightly  observed — 
solutions  of  many  of  the  political  problems  of  Federal  Structure 
will  be  immensely  facilitated  and  the  inner  Committees'  discussions 
will  be  wholly  fruitful  in  this  respect.  As  you  have  desired  that 
our  observations  at  this  stage  should  be  more  or  less  general,  you 
will  permit  me  to  postpone  any  categorical  answers  to  the  points 
which  have  been  put  down,  and  to  place  before  the  Committee 
certain  general  lines  of  discussion  and  investigation  in  the  sub- 
Committee,  and  the  general  principles  that  have  to  be  followed  in 
dealing  with  them.  Before  doing  so,  I  would,  in  as  few  words^  as 
possible,  elucidate  what,  in  mv  view,  are  the  constitutional  im- 
plications of  the  change  from  Central  finance,  as  now  organised,  to 
Federal  finance,  as  we  would  have  to  organise  it  under  the  Indian 
Commonwealth. 
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Under  Section  20  of  the  Government  of  India  Act:  — 

"  (1)  The  revenues  of  India  shall  be  received  for  and  itt 
the  name  of  His  Majesty,  and  shall,  subject  to  the  provision* 
of  this  Act,  be  applied  for  the  purposes  of  the  government  of 
India  alone." 

Section  21  of  the  Government  of  India  Act  then  recites:  — 

"  Subject  to  the  provisions  of  this  Act  and  rules  made 
thereunder,  the  expenditure  of  the  revenues  of  India,  both 
in  British  India  and  elsewhere,  shall  be  subject  to  the  con- 
trol of  the  Secretary  of  State  in  Council  and  " — this  is 
important — "  no  grant  or  appropriation  of  any  part  of 
those  revenues,  or  of  any  other  property  coming  into  the 
possession  of  the  Secretary  of  State  in  Council  by  virtue  of 
the  Government  of  India  Act,  1858,  or  this  Act,  shall  be 
made  without  the  concurrence  of  a  majority  of  votes  at  a 
meeting  of  the  Council  of  India/' 

I  may  remind  the  Committee,  My  Lord,  that  a  proviso  was  added 
on  account  of  certain  doubts,  entertained  in  legal  circles  some 
years  ago,  as  to  the  validity  of  the  authority  given  by  the  Secre- 
tary of  State  to  the  Government  of  India.  The  proviso  runs  as- 
follows :  — 

"  Provided  that  a  grant  of  appropriation  made  in  accord- 
ance with  the  provisions  or  restrictions  prescribed  by  the 
Secretary  of  State  in  Council  with  the  concurrence  of  a 
majority  of  votes  at  a  meeting  of  the  Council  shall  be 
deemed  to  be  made  with  the  concurrence  of  a  majority  of 
such  votes." 

That  means,  in  other  words,  that  the  actual  appropriations  made 
by  the  Governor  General  or  by  the  Loral  Governments  shall  be 
deemed  to  have  been  made  by  the  Secretary  of  State  in  Council. 
The  legal  effects  of  these  provisions  relating  to  the  proceedings  of 
the  Council  of  India,  My  Lord,  were  much  debated  on  a  famous 
occasion  in  the  House  of  Lords;  but  the  doctrine  of  Cabinet 
responsibility  of  the  Secretary  of  State  in  London  has  sufficed  to 
put,  the  Council  of  India  out  of  action  where  British  interests  are 
involved. 

Every  financial  power,  therefore,  exercised  by  the  authorities 
in  India  is  thus  a  delegated  one,  and  the  control  of  the  Secretary 
of  State  in  Council  in  financial  matters  is  fairly  complete. 
Though  the  actual  transactions  and  powers  in  the  handa  of  the 
Governor  General  in  Council  are  wide  amMarge,  they  are  derived 
from  a  clause  in  the  Statutory  Unle,  now  in  operation,  which  pro- 
vides that  all  monies  derived  from  the  revenues  of  the  Government 
of  India,  or  otherwise,  by  the  Indian  Government,  are  paid  into 
the  public  account  of  which  the  Governor  General  in  Council  is  the 
custodian,  and  out  of  which  he  is  authorised  to  make  grants  or 
appropriations  in  accordance  with  the  provisiona  or  restriction* 
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of  State  in  Council  is  thus,  under  the  present  constitution,  a  cor- 
porate person  capable  of  sueing  and  of  baing  sued,  and  it  is  this 
corporate  personality  of  the  India  Office  that  should  necessarily  be 
brought  to  an  end  by  the  creation  of  the  Federal  Government  for 
all  India. 

The  British  Indian  revenues  to-day,  moreover,  comprehend  the 
Central  and  Provincial  revenues ;  and  the  first  step  in  the  process, 
therefore,  is  to  separate  the  balances  and  finances  of  both,  and  to 
vest  the  former  in  the  Federal,  the  .latter  in  the  Provincial, 
auhority.  The  Government  of  India's  Ways  and  Means  opera- 
tions have  also  comprehended  all  these  and  other  funds  and  reserves 
relating  to  Currency  and  Remittance  transact  ions.  They  have 
also  been  acting  as  the  bankers  of  the  Provincial  Governments,  and, 
through  the  Auditor-General,  as  their  auditing  authority.  I  do 
not  want  to  go  into  these  details,  except  to  emphasise  that  both 
the  Indian  States  and  the  British  Indian  Delegates  should  clearly 
visualise  the  need  for  immediately  altering  the  constitutional  status 
of  the  Government  of  India.  They  should  also  perceive  the  need 
for  readjusting  Provincial  finance  in  regard  to  Central  finance,  so 
as  to  put  them  both  in  accord  with  the  scheme  of  federation. 

I  would,  as  a  mere  illustration,  put  the  future  position  of  the 
Federal  Government  in  finance  tlius :  — 

"  Ail  revenues  of   India,   from   whatever   source   arising, 
shall  be  received  for  and  in  the  name  of  the  Commonwealth 
and  shall,  subject  to  the  provisions  of  this  constitution,  be 
applied  for  the  purposes  of  the  Government  of  the  Common- 
wealth in  the  manner  hereinafter  provided. 

The  revenues  of  the  Commonwealth  shall  be  paid  into  the 
Public  Account,  of  which  the  Governor  General  is  the  custo- 
dian^ and  credited  to  the  (Government  of  the  Commonwealth. 
If  lie  Governor  General  shall,  on  the  advice  of  his  Cabinet, 
have  power  to  prescribe  by  general  or  special  order  the  proce- 
dure to  be  followed  in  the  payments  of  money  into,  or  in  the 
withdrawal,  transfer  and  disbursement  of  monies  from  the 
Public  Account,  and  for  the  custody  of  monies  standing  in 
the  account/' 

In  taking  ov*r  the  financial  functions  of  the  Government  of  India 
and  of  the  Secretary  of  State  in  Council,  the  Federal  Government 
and  the  Provincial  (governments  have  to  be  separately  vested.  I  do 
not  refer  to  the  State  Governments,  for  the  present,  for  there  has 
been  no  constitutional  or  legal  vesting  of  the  State  revenues  or  obli- 
gations, though  I  am  aware  that  in  many  States  there  has  been  a 
great  deal  of  indirect  pressure  and  influence  in  respect  of  direct 
expenditure.  The  Federal  Government  and  the  Provincial  Govern- 
ments have  to  make  adjustments  of  assets  and  liabilities  as  well 
as  of  resources  and  reserves  on  the  one  side,  and  of  charges  and 
expenditure  on  the  other.  It  is  for  these  matters  that  we  have  to 
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rely  for  our  information  on  the  invaluable  Memoranda  given  to  us, 
and  other  official  documents. 

I  do  not  propose  to  say  much  at  this  stage  on  the  first  category. 
The  actual  liabilities  as  classified  are  put  at  1,001  crores  covered  l>y 
assets — including  Railways  and  other  commercialised  and  other  pro- 
ductive assets — and  of  about  172  crores  unproductive  or,  as  you 
would  call  it,  dead-weight  debt.     This  latter  debt  is  covered  by  a 
sinking  fund,  and  is  thus  a  diminishing  liability,  as  will  be  also 
pensionary  and  superannuation  charges  in  respect  of  past  servants 
of  the  Government  which  we  have  to  meet.     As  I  shall  have  occa- 
sion,  later   on,    to  deal    with    the    general    policy    to  be   followed 
regarding  the  sinking  fund  provision  made  in  the  Indian  Budget  for 
productive  as  well  as  unproductive  debt,  I  need  only  say  that   I 
agree  with  the  proposal  now  made,  in  the  officiul  note  circulated  to 
us,  that  the  tentative  decisions  arrived  at  by  the  Federal  Structure 
sub-Committee  on  the  last  occasion  in  regard  to  the  existing  debts 
and  assets,  should  be  modified.     I  agree  that  the  only  right  course 
to  take — and  it  is  certainly  to  the  advantage  of  all  the  Units  includ- 
ing the  States — is  that  the  asset-covered  part  of  the  debts  should 
be  federalised,  especially  as  they  nre  provided  with  ample  reserves 
and  sinking  funds,  including  Railways  and  other  capital  accounts. 
As  regards  the  170  crores  uncovered  by  assets^  that  remains  a 
charge  on  the  general  ordinary  revenues  of  India,  and  tins  is  nlso 
covered  by  an  ample  sinking  fund  which  will  soon  extinguish  it.     I 
agree  that  this  burden  should  be  settled  equitably  between  the  States 
and  British  India,  but  I  would  demand  that  a  detailed  scrutiny 
of  all  the  items  should  be  undertaken. 

My  friend  Sir  Provash  Chumler  Hitter,  in  his  detailed  facts  and 
figures,  pointed  out  that  there  are  items — for  instance  that  connected 
with  the  War  Debt  of  the  Indian  Government — in  which  we  can  cer- 
tainly examine  the  claim  that  the  Indian  States  also  should  parti- 
cipate in  that  liability  wh^n  we  make  a  Federal  Constitution.     I 
may  give  another  instance  in  that  connection.     Some  part  of  this 
debt,  I  believe,  is  in  respect  of  operations  on  the  Frontier.     Now, 
as  Defence  is  going  to  be  a  Federal  subject,  the  question  whether 
the  expenditure  which  lias  been  incurred  out  of  debt  for  these  Fron- 
tier operations  immediately  after  the  War  should  not  also  be  shared 
by  the  Indian  States  is,  I  submit,  a  matter  which  requires  examina- 
tion.    On  the  whole*  however,  I  do  not  expect  that  the  allocation 
of  the  existing  public  Debt,  as  between   the  Federation  and   the 
Indian  States,  will  present  any  great  difficulty  to  those  who  will  be 
charged   with  this  examination.     Similarly,   the   question   of  the 
redistribution  of  Central  awl  Provincial  sources  of  revenue  can  be 
discussed  in  the  sub-Committee. 

Concerning  the  allocation  of  revenues  and  expenditure,  it  is,  of 
course,  clear  that  the  triple/  classification  of  services  and  subjects  as 
Federal,  Central,  Indian  ami  Provincial,  is  not  exactly  reproduced 
in  the  financial  classification  of  resources  and  expenditure.  On  the 
other  hand,  as  the  Lord  Chancellor's  Note  points  out,  even  the  pro- 
posal of  the  Govement  of  India — that  there  should  be  a  single 
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Federal  liudget,  with  a  yro  forma  distinction  made  between  Federal 
and  "  Central  "  charges  and  a  British  Indian  Income-tax  to  meet 
the  latter  and  finance  the  Provinces  with  subventions — might  well 
yield  placjp  to  a  scheme  in  which  the  distinction  between  "  Central  " 
and  Federal  finance  should  be  broken  down  definitely.  I  will  read 
that  passage,  because  I  consider  it  raises  the  general  question  of 
principle.  The  Note  says:  — 

"  It  may  be  asked  why,  having  gone  so  far,  we  should  not 
go  a  step  further  and  break  down  completely  the  distinction 
between  Federal  and  "Central  "  finance?  If  this  could  be 
done,  and  if  amalgamation  could  he  effected  without  prejudi- 
cing the  interests  of  any  member  of  the  Federation,  not  only 
would  there  be  an  immense  gain  in  simplification,  but  im- 
portant political  results  might  follow.  The  Federation  would 
stand  for  India,  and  a  possible  source  of  friction  in  the  future 
between  British  India  and  the  States  would  be  removed,  for 
so  long  as  the  distinction  between  Federal  and  "  Central  " 
receipts  remains,  a  conflict  of  interests  is  bound  to  arise  when 
it  becomes  a  question  of  imposing  additional  taxation  or  of 
reducing  existing  taxation.  Further,  so  long  as  there  is  a 
distinction  between  Federal  and  "  Central  "  finance  it  would, 
in  practice,  scarcely  be  possible  for  a  State  subject  to  become 
Finance  Minister." 

That  is  a  matter  in  which,  I  am  sure,  we  would  be  able  to  obtain 
the  sympathy  of  the  Delegates  of  the  Indian  States. 

It  seems  to  me,  in  discussing  particular  proposals  or  principles 
of  Federal  finance,  we  are  too  apt  to  forget  that  financial-like 
economic  doctrines  are  relative.  The  doctrine,  for  instance,  that 
the  Federal  Government  should  depend  entirely  upon  (l  indirect  " 
taxation,  and  States'  Governments  should  have  full  and  exclusive 
control  upon  all  '"direct"  taxation,  is  one  that  has  important 
qualifications  both  from  point  of  view  of  theory  and  experience  and 
practical  results.  The  nature  of  the  services  to  be  performed,  and 
the  charges  on  the  revenue  realised,  have  to  be  considered.  A 
common  assumption  is  that  the  revenue  from  Customs  should  cover 
expenditure  on  Defence  and  other  external  expenditure.  The 
fallacy  of  this  cannot  be  better  illustrated  than  by  contemplating 
the  effect  of  allocating  the  present  Customs  revenue  of  the  Indian 
Government  for  the  entire  Military  expenditure  of  India,  as  the 
shortage  in  Customs  revenue,  which  has  been  produced  bv  the 
present  financial  crisis,  is  so  serious  that  it  is  simply  impossible  to 
maintain  the  doctrine  that  Customs  duty  should  cover  even  Militarv 
expenditure  alone.  Indeed,  I  should  tiave  preferred  to  premise  all 
I  have  to  say  on  this  subject  by  the  proviso  that  they  are  entirely 
hypothetical,  and  they  proceed  on  the  assumption  that  the  normal 
conditions  established  in  due  course  would  approximate  to  the  state 
of  things  that  existed  two  or  three  years  ago. 

In  the  next  place,  the  incidence  of  taxation  is,  and  has  always 
been,  a  difficult  problem;  and  whether  the  incidence  of  a  particular 
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4i  direct  "  tax  is  exactly  the  same  as  intended  is  aa  difficult  to  settle 
as  that  of  a  particular  "  indirect  "  tax.  A  "  direct  "  Income-tax 
on  Corporations  and  Companies  may  hit  but  few  people,  or  millions, 
as  the  case  may  be.  Again,  a  tax  on  consumption  of  articles  of 
strictly  limited*  use,  such  as  particular  luxuries,  can  always  be 
levied  with  direct  incidence  on  the  persons  that  may  be  affected.  It 
is  the  financial  and  political  necessities  of  the  commonwealth  or 
the  government  concerned,  and  the  pursuit  of  that  equality  and 
equity  of  taxation,  which  financiers  seek  so  fondly  to  realise,  that 
should  ultimately  guide  the  decision  on  the  matter;  and  I  would 
appeal  to  the  representatives  of  the  Indian  States  and  British  India 
alike  not  to  tie  themselves  down  by  any  hard  and  fast  rule  or  pre- 
conceived notions  as  to  future  requirements  and  developments  that 
we  can  hardly  foresee  to-day. 

In  Switzerland,  the  obstacles  and  restrictions  on  the  Federal  Gov- 
ernment against  the  imposition  of  "  direct  "  taxation  actually  broke 
down  under  the  weight  of  heavy  expenditure  during  the  war  period, 
and  it  was  found  much  more  effective  anj  just,  formally  to  amend 
the  Constitution — to  levy  Income-tax  and  other  "  direct"  taxes — 
than  to  call  upon  part  governments  or  Cantons  to  pay  the  contri- 
butions they  were  liable  to  make  for  the  purposes  of  the  Federal 
Government  in  emergencies.  Germany  started  with  a  restriction 
against  "  direct  "  taxation,  and  has  ended  by  placing  unlimited 
financial  powers  in  the  hands  of  the  Federal  Government.  In  the 
United  States  also  the  power  to  levy  Income-tax  was  formally 
adopted  as  the  Sixteenth  Amendment  of  the  Constitution  in  1913, 
and  it  now  yields  two-thirds  of  its  total  revenue.  I  need  not  recite 
other  examples.  Circumstances  have  forced  all  the  federations  to 
levy  "  direct  M  taxes,  and  I  think  it  is  our  business  to  profit  by  the 
experience  of  federations,  particularly  in  financial  matters. 

There  is  one  other  matter  in  this  connection,  My  Lord,  to  which 
I  would  just  make  one  reference,  lest  I  should  be  considered  to  have 
omitted  it;  and  that  is  in  regard  to  the  distribution  of  Federal  and 
Provincial  or  State  resources,  and  the  question  where  the  residuary 
powers  of  taxation  reside.  All  that  I  can  now  say  is  that  I  hold 
very  strong  views  on  this  question  of  residuary  powers,  whether  it 
be  in  the  field  of  legislation  or  of  taxation.  I  think  that  a  good 
deal  of  misconception,  a  good  deal  of  confusion  of  thought  and 
language  has  prevailed  in  the  discussions,  which  I  have  had  the 
pleasure  to  peruse,  which  took  place  during  the  last  sitting  of  the 
Federal  Structure  Committee.  I  feel  that  this  question,  if  examined 
thoroughly,  would  be  found  to  be  of  more  or  less  academic  import- 
ance. I  therefore  think  that  the  subsidiary  Note  which  has  been 
prepared  for  our  use  by  the  Government/ which  deals  with  this 
question,  lays  down  all  the  considerations  which  should  govern  us 
in  deciding*  on  this  matter.  This  Note,  in  paragraph  40  of  the 
second  Memorandum,  refers  to  the  question  of  what  is  the  extent 
of  control  which  the  Federal  Constitution  should  exercise  over  tax- 
able resources  throughout  the  country — that  is,  within  the  states 
concerned — and  it  has  given  certain  general  rules  which  may  be 
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imposed.     I  therefore  would,  in  dealing  with  it,  without 
down  hard  and  fast  rules,  put  down  one  or  two  general  p?i 
and  just  say  oae  OF  two  words  on  that.     The  principles  thai  I  would 
adopt  are  that  there  should  be  no  internal  trade  barrierar— 

Sir  Afqncckjee  Dadqbhoy  :  Excuse  me  one  minute  —  internal 
trade  barriers  between  Province  and  Province,  OT  between  ths  St$te& 
and  the  Provinces? 

Mr.  lyeuya*:  Betwe&u  vAl  the  Units  of  the  Federation,  of  course. 

Mr.  Santti:  Would  you  admit  the  principle  that  compensation 
should  be  made  wherever  there  exists  such? 

Mr.  I  yen  gar:  No;  the  question  whether  we  should  make  com- 
pensation where  there  is  an  existing  resource,  of  course,  h<\s  to  be 
considered,  as  also  whether  other  resources  can  he  set  apart  in 
substitution  for  it.  There  will  be  other  sources  out  of  which  these 
States  can  recoup  themselves,  and  there  will  be  other  meant*  of  taxa- 
tion besides  internal  Customs  barriers. 

Mr.  Jo-sit  i  :  May  I  ask  whether  you  include  octrois? 

Mr.  I  yen  (jar:  Yes,  of  course.  They  are  all  referred  to,  you 
will  find,  ill.  Joshi,  in  the  Note  of  the  Finance  ])epavtment  —  octroi, 
excise  &u<}  i^tearual  Customs  and  so  on. 


Sir  Pro  rash  ChunJcr  Mitter  :  I  know,  but  it  is  not  mentioned 
there  tha,t  the  municipal  Authorities  will  abolish  their  octrois. 

Mr.  iyeuww:  I  tki'uk  it  is  ^nt  utiftchievoiw  to  have  octrois. 
One  of  the  fundumeittal  t'oucepts  involved  in  a  federation  as  it  i? 
understood  by  all  coustitutionaliats,  is*  the  securing  of  equality  in 
fiscal  nut  Her*  as  between  the  states,  indeed,  next  to  national  de« 
fence,  the  principal  motive  if>r  the  formation  of  federations  iu  the 
p$st,  &n,(\  at  present  a,lso,  I  believe,  h&s  b$?n  the  desire  to  establish 
those  conditions  that  are  essential  for  the  free  development  of  trade, 
industry  an^  commerce  throughout  the  whole  of  the  federating  units. 
I  w$s  glad,  therefore,  when.  His  Highness  The  Maharaja  °f  Bikaner 
definitely  declared  in  the  course  of  his  speech  on  Tuesday,  on  Head 
3,  that  there  should  be  no  discrimination  against  the  States  and  thei? 
subjects  in  regard  to  taxation,  or  any  other  matter  —  a  point  on  which 
I  venture  to  think  ajl  will  be  agreed.  Therefore,  while  it  would  be 
improper  for  the  Federal  Government  or  the  Indian  Provincial 
Governments  to  impose  discriminatory  taxation  againM  the  States 
and  their  subjects,  it  follows  equally,  J  take  it,  that  it  would  be 
improper  for  the  States  to  impose  discriminatory  taxation  of  any 
kind  again&t  British  Indian  subjects,  an,d  that  the  removal  of  inter- 
nal tarifi  walls  m,uat  b?  a,n  essential  feature  in  an  aiVIu4i$ 
Federation. 

Sir  Akbar  ffy&ir*:  Would  you  call  this  discriminatory  internal 
taxation?  II  everything  which  is  imported,  whether  by  a  British 
Indian  subject  or  whether  by  a  Hyderabad  State  subject,  is  flub- 
jected  to  a  Customs  duty,  wonM  you  call  that  a  discriminatory 
taxation  P 


Mr.  lyengar;  No;  if  all  goods  consumed,  whether  by  Indian 
State  Subjects  or  whether  by  British  subjects,  were  subject  to  a 
Common  outside  Federal  tax,  there  could  be  no  discrimination  in  it. 

Mr.  Joxln :   That  is  not  what  Sir  Akbat  is  putting  to  you. 

Mr.  lyenrjar:  Would  it  be  discriminating  if  you  imposed  a  Cus- 
toms duty  not  only  upon  the  Hyderabad  State  resident  but  also 
upon  a  British  resident?  No.  British  residents,  when  they  reside 
there,  take,  if  I  may  say  so,  a  temporary  domicile  in  Hyderabad. 

Mr.  Sastri :  You  mean  that  would  be  contrary  to  your  previous 
definition. 

Mr.  Zafntllah  Khan:  Will  not  that  be  a  trade  barrier,  accord- 
ing to  you? 

Mr.  lyengar:  Yes.  There  are  other  important  questions  which 
arise  in  the  reconstruction  of  the  financial  scheme,  which  have  to  be 
dealt  with  by  expert  committees.  The  question  of  borrowing  powers 
and  facilities  for  the  Federal  and  Provincial  Governments  is  one 
which  is  dealt  with  in  the  note  supplied  to  us.  My  friend,  Sir 
Provash  Thunder  Mitter,  has  very  rightly  pointed  out  that  we  should 
set  up  this  Federal  Loans  Board,  winch  we  muwt  try  to  persuade  all 
the  Provinces  and  Indian  States  to  join,  on  such  terms  as  may  be 
equitable  to  all.  There  is  agaiu  the  question  of  Audit,  to  which 
my  friend,  Sir  Provash  Chimder  Mitter,  referred.  At  present  there 
is  a  great  advantage,  no  doubt,  in  the  maintenance  of  an  indepen- 
dent Audit  under  the  direct  control  of  the  Central  Government  for 
Provincial  accounts.  That  is  an  advantage  that  we  should  not  like 
to  miss;  but  the  independence  of  audit  need  not  necessarily  mean 
that  we  should  give  up  the  right  of  each  State,  or  of  each  Province, 
and  of  their  Legislatures,  to  prescribe  their  expenditure,  and  to 
employ  this  Audit  Department  for  their  own  purposes.  Therefore, 
while  I  would  advise  the  co-ordination  of  Provinc/cs  and  States  in  a 
common  audit  organisation,  and  they  should  avail  themselves  of 
the  present  Indian  Audit  Department  for  that  purpose,  I  would  do 
nothing  which  would  set  tip  any  outside  authority  as  against  the 
Legislative  sovereign  authority,  or  the  sovereign  authority  of  the 
Indian  States,  which  would  detract  from  their  power  to  provide  for 
whatever  form  of  independent  audit  each  may  think  it  proper  to 
institute.  That  will  dispose  of  the  question. 

Mr.  Sastri:  I  do  not  follow  what  jrou  mean.  Do  you  mean  that 
you  would  lend  your  Central  Audit  Organisation? 

Mr.  lyengrtr:  Wk  will  place  it  at  their  disposal.  For  instance, 
takg  the  snbjfcct  df  agriculture,  or  of  any  of  thf5  othefr  services 
Common  to  all  the  Provinces,  there  is  a  scheme  of  co-ordination  and 
a  common  interest.  Th^re  are  various  subjects  of  Provincial  im- 
portance in  which  the  Central  Government,  or  any  Federal  Genre  tti- 
metit  for  that  matter,  may  find  it  proper  and  necessary  to  do  what- 
ever is  essential  for  co-ofdinating  their  work,  and  for  putting  them 
in  touch  with  sifnil&r  ofgafti  sat  ions  outside,  of  governments  which 
do  similar  work,  such  as,  for  instance,  the  International  Convention 
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of  Labour,  or  of  Hygiene,  or  of  Sanitation.  For  all  those  purposes, 
I  take  it,  the  Federal  Authority  will  be  in  operation;  and,  in  doing 
that,  they  will  have  to  act  in  co-operation  and  co-ordination  with 
Provincial  Governments. 

Mr.  Gavin  Jones:    Do  you  agree  to  the  borrowing? 

Mr.  lyenaar:  The  borrowing  I  would  put  into  the  hands  of  au 
Indian  Loans  Board.  That  Loans  Board  will  be  the  body  through 
which,  as  in  Australia,  Provincial  Governments,  if  they  want  to  do 
BO,  can  secure  their  loans.  When  the  Central  Reserve  Bank  is  estab- 
lished, I  take  it  that  the  Government  of  India  will  cease  to  have  any 
Banking  functions  either  for  the  Provinces  or  for  the  States,  and  it 
is  open  for  the  Provincial  Governments  and  for  the  States  to  avail 
themselves  of  that  Loans  Board  for  their  operation. 

Dr.  Shafa'nt  Ahmad  Khan  :    The  operation  of  what? 

Mr.  lycnnar :  Loans. 

Dr.  Sha/a'at  Ahmad  Khan:    Not  co-ordination  of  all  expenses? 

Mr.  lyengar:  No;  co-ordination  in  respect  of  common  services 
which  they  may  agree  to.  It  is  purely  by  agreement.  Certainly  it 
will  not  be  an  imposition. 

Sir  Akbar  Ilydari :    Do  you  want  to  part  with  the  Reserve  Bank? 

Mr.  lyenyur:  I  am  only  saying  that,  when  the  Reserve  Bank  is 
established,  the  Government  of  India  will  cease  to  fulfil  any  bank- 
ing or  currency  functions. 

Sir  Akbar  Hydari:  With  regard  to  the  question  of  administer- 
ing loans,  and  so  on,  would  you  take  it  over  as  part  of  the  duties  of 
the  Reserve  Bank? 

Mr.  lyenaar :  No.  I  would  place  the  boi'rowing  powers,  or  the 
provision  of  loans  for  States,  or  for  the  Provinces,  or  for  the  Federal 
Government,  in  the  hands  of  an  independent  Loan  authority. 

Mr.  Gavin  Jones:  To  control  it? 

Mr.  lyenyar :  YevS;  to  be  their  agents. 

Mr.  Gavin  Jones :    Do  you  mean  to  control  or  to  advise? 

Mr.  lyenyar:  It  may  perform  the  functions  of  a  bank.  I  think 
that  we  have  a  parallel  in  Australia.  If  we  start  them  with  cer- 
tain resources,  and  they  are  given  the  authority  to  disburse  loans 
on  their  own  terms,  they  may  perform  the  functions  of  a  bank  very 
easily.  I  will  develop  that  scheme  later.  We  are  not  on  it  to-day. 

Similarly  on  the  question  of  railways,  I  shall  say  only  one 
word.  Railways,  so  far  as  we  are  at  present  agreed ]  are  to  be 
under  Federal  control  in  so  far  as  they  are  now  under  the 
Central  Government's  control — in  respect  of  particular  State 
Railways — through  the  Railway  Board.  I  would  develop  the 
matter,  and  I  would  place  before  the  Committee  the  suggestion,  in 
regard  to  these  railways,  whether  it  may  not  be  possible  to  preserve 
the  proprietary  rights  or  the  interests  which  the  States  may  possess 
under  a  scheme  of  common  ownership,  vested  in  an  authority  who* 
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could  distribute  profits  in  proportion  to  the  proprietary  rights  of 
these  units.  That  is  a  matter  also  which  I  am  only  suggesting, 
because  they  have  such  a  scheme  in  operation,  for  instance,  in  my 
Province,  where  a  District  Board  and  Railway  Company  own  a 
common  railway.  There  is  also  the  question  whether  the  surplus 
revenue,  i.e.,  the  profit  now  earned  by  Indian  railways,  should  be 
a  Federal  asset,  and  to  what  extent,  if  it  is  to  be  a  Federal  asset,  the 
units  representing  the  States  should  be  allowed  to  participate  in  the 
benefits  of  that  asset,  and  what  concession!?  they  may  make  as  against 
that.  Those  are  matters  which,  I  think,  had  better  be  thrashed  out 
in  the  sub-Committee.  It  may  be,  for  instance,  that  if  we  find  that 
the  railways  really  cease  to  yield  a  profit,  and  all  that  can  be  done 
for  some  time  is  to  see  that  the  Indian  railways  are  able  to  maintain 
their  reserves  and  sinking  funds,  they  can  eliminate  railways  from 
this  discussion  as  a  revenue  yielding  source;  and  they  will  then  be 
in  a  position  to  discuss  what  other  financial  resources  should  be 
commonly  shared,  and  what  other  financial  liabilities  should  be 
commonly  incurred  by  the  Indian  States  and  the  Indian  Provinces. 

(The  Committee  adjourned  at  4-35  p.m.) 


PROCEEDINGS  OF  THE  THIRTIETH  MEETING  OF  THE  FEDERAL  STRUC- 
TURE COMMITTEE  HELD  ON  THE  25'ni  SEPTEMBER,  1931,  AT  11-0 

A.M. 

HEAD  4. 

Distribution  of  Financial  Resources  between  the  Federation  and  its 

Units. 

PRELIMINARY  DISCUSSION — concld. 

Mr.  lyengar :  My  Lord  Chancellor,  I  am  sorry  that  I  omitted  to 
refer  yesterday  to  one  important  matter  which  I  wanted  to  mention 
before  I  concluded  my  remarks.  It  is  in  regard  to  the  question  of 
tributes.  The  suggestion  which  is  made  in  the  official  Note  is  that 
the  new  Federal  Budget  should  be  prepared  on  the  assumption  that 
the  tributes  from  Indian  States  should  be  retained  as  a  receipt  in 
the  Federal  Budget.  That  question  is  further  examined  in  the  Note 
in  paragraph  31,  and  I  would  invite  the  attention  of  the  Committee 
to  what  is  said  there:  — 

"It  has  further  to  be  remarked  that  the  objections  of  States 
to  continuance  of  these  payments  would  not  be  based  Holely 
on  the  plea  of  their  being  supplementary  to  the  ordinary  scale 
of  contribution  by  Federal  Units.  There  is  the  equally 
cogent  plea  that  these  payments  denote  relations  of  a  feudal 
character  and  that  the  States  will  admit  no  such  relationship 
between  themselves  and  the  Federal  Government. " 

I  would  like  to  emphasise  this — that  whatever  may  have  been  the 
nature,  the  equity,  or  the  propriety  of  these  levies  in  the  past  (and 
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I  know  that  many  Indian  States  have  felt  the  implications  of  the$e 
tributes  very  strongly)  there  is  absolutely  no  reason  now  to  accept 
any  such  principle.  It  Would  be  fundamentally  Wrong  to  accept  any 
Such  principle  as  tribute^  from  any  States  to  the  Federal  Govern- 
ment. The  question  whether  the  States  should  contribute  to  the 
expenditure  of  the  Federal  Government  by  definite  contributions, 
of  by  allocating  definite  resources,  or  through  taxation,  stands  on 
a  different  footing.  Therefore  I  Would  suggest  that,  in  framing  this 
Federal  Budget,  we  must  get  rid  of  these  tributes  rts  an  item  of 
receipts.  The  official  Note  apparently  Would  find  &  difficulty  in 
calculating  the  Budget  if  as  large  a  sum  as  70  lakhs  is  taken  out; 
but  I  feel,  in  view  of  the  present  uncertainties,  and  in  the  event  of 
the  reconsideration  of  the  whole  position  of  our  future  financial 
resources  which  has  to  be  made  on  account  of  tlie  financial  situation 
which  confronts  all  the  countries  di  the  world  to-day,  it  is  a  Wholly 
unnecessary  complication,  and  the  maintenance  of  a  running  sore,  if 
we  allow  these  tributes  to  continue  in  any  shape  or  form  in  the 
coining  Federal  Budget,  for  whatever  purpose  they  may  be  needed. 
If  the  matter  is  treated  as  a  contribution  from  the  States,  it  leads  to 
the  other  question  as  to  what  similar  contributions  should  be  levied 
from  other  States  or  Provincial  Units  in  the  Federal  Government 
for  the  same  services  for  which  these  tributes  will  be  appropriated. 
All  these  complications  will  be  avoided  if  we  once  and  for  all  get 
rid  of  the  tributes  and  treat  the  obligations  of  all  States  and  Cnits 
of  the  Federation  on  an  equal  footing. 

Sir  AfmiecJfjee  Dadahhoy  :  My  Lord,  It  is  no  use  my  disguising 
the  fact  that  I  atn  approaching  the  discussion  of  this  subject,  not 
only  with  a  considerable  amount  of  diffidence,  but  with  a  nervous- 
ness in  view  of  the  many  entanglements  involved  in  the  question  of 
Federal  finance.  My  difficulty  is  more  emphasised  by  the  fact  that 
we  in  India  are  starting  at  the  wrong  end.  In  all  other  countries 
Where  federation  has  prevailed  and  has  been  worked,  We  have  found 
that  they  hare  a  nuniber  of  clearly  defined  Units.  They  have  not 
only  those  clearly  defined  units,  but  if  We  take  thfc  United  States 
fcf  America — if  we  take  Germany  or  other  countries  with  federal 
forms  of  government — We  find  that  the  States  possess  both  indivi- 
duality and  consciousness.  In  India,  the  Provinces  have  been 
governed  under  the  three  ReformvS  by  a  system  of  government  which 
entirely  differs  from  the  units  to  which  t  have  referred.  In  India, 
as  was  correctly  pointed  out  in  the  Simon  Commission's  Export,  a 
number  of  administrative  areas  have  grown  up  almost  haphazard,  as 
the  result  of  conquest,  supersession  of  former*  Rulers,  or  administra- 
tive convenience.  There  has  not  been,  unfortunately,  with  our 
Provincial  Governments,  an  intr6duction  of  that  System  of  approach- 
ing or  preparation  for  the  assumption  or  the  adoption  of  a  general 
federal  system.  In  the  other  federal  countries  the  system  had  been 
completed,  had  been  perfected  bv  the  formation  of  separate  entities, 
not  only  in  the  matter  of  internal  economy,  but  also  in  the  matter  of 
their  Parliaments,  and  also  in  the  matter  of  their  Reserve  Banks — 
which  seems  to  me  to  be  one  of  the  most  indispensable  factors  in  a 
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my  mind,  in  Iiulia  at  present,  is  far  distant,  on  acconnt  of  various 
circumstances  to  which  I  need  not  refer  here,  for  I  shall  have  another 
opportunity  of  speaking  on  that  subject. 

It  is  true  that,  during-  the  last  few  years,  there  has  been  a 
distinct  growth  of  provincial  consciousness  in  the  Provinces  as  well 
as  in  the  Central  Government;  but  political  consciousness.  My 
Lord,  is  entirely  distinct,  in  my  opinion,  from  financial 
consciousness.  And  that  growth  has  still  not  matured,  so 
what  we  now  have  to  do  is  to  find  out  a  system  of  Federal  finance 
for  India  which  is  not  wholly  natural,  but  which  is  poincr  to  be  a 
hot-house  product.  We  have  first  to  design  the  hot-house,  and 
then  to  briii£  in  different  plants  on  a  common  soil.  You  have  now 
on  this  new  soil  to  grow  your  Federal  finance.  As  I  stated  just 
now,  we  have  not  all  these  perfected  schemes,  and  so  we  have  to  ffo 
in  for  a  sort  of  hot-house  product.  Our  difficulty  is  enhanced  oy 
two  distinct  facts.  The  first  is  that,  at  present,  all  the  Provincial 
resources  are  depleted,  and  we  are  starting  this  Federation  at  a 
time  when  the  Provinces  an1  ill-prepared  for  tho  adoption  of  a 
general  scheme  of  finance.  Secondly,  our  difficulties  are  also  en- 
hanced by  the  problem  of  the  Indian  States  roming  in.  I  may  also 
state  at  thia  stajye  that,  in  discussing?  this  question,  we  have  not, 
up  till  now,  heard  the  views  of  the  Indian  States  as  regards  the 
financial  grounds  on  which  they  would  come  into  the  Federation. 

The  whole  question  of  Federal  finance,  in  my  opinion,  depends 
on  the  domain  of  taxation,,  that  is,  the  taxes  which  we  shall  allo- 
cate to  the  Federal  Government  and  to  the  Provinces.  It  there- 
fore becomes  necessary  in  my  opinion ^  that  I  should  deal  with  point 
(iv)  first — because  that  point  seems  to  me  to  be  th*  foundation,  of 
the  whole  thing — and  that  I  should  ffive  my  opinion  on  the  other 
questions  which  were  raised  by  Your  Lordship  after  I  have  dis- 
cussed that  question.  In  forming  the  scheme  of  finance,  Sir 
"Walter  Lay  ton  and  the  Government  of  India  have  unfortunately 
pone  on  certain  indefinite  assumptions.  We  are  informed  ffyat  tlxe 
Provincial  revenues  are  ^roinj?  to  remiiin  stationary,  and  that  the 
Central  revenues  are  jroinp  gradually  to  expand.  In  this  scheme, 
it  has  been  attempted  in  time  to  take  away  the  entire  field  of 
Income-tax  from;  the  Federal  Government,  and  ^dually  to,  allo- 
cate the  payment  of  that  revenue  to  the,  Provinces.  AH  far  as  1 
understand,  only  Customs,  Salt,  Super-tax,  Commercial  tax,  and 
Government  share  in  tfce  Reserve  Bank  profits  have  been  reserved 
for  the  Federation. 

It  has  been  arprned — and  we  have  also  heard  from  His  Highness 
The  Maharaja  of  Bikaner — that  the  Federal  Government  should 
not  have  the  riprht  to  impose  "  direct  "  taxation.  My  Lord,  in 
this  matter  I  am  'distinctly  of  opinion  that  the  Federal  Govern- 
ment should  have  complete  domain  both  over  "  indirect  "  taxation 
and  "  direct"  taxation,  and  that  it  would  not  be  possible  on  eco- 
nomic grounds  to  deprive  the  Federal  Government  of  the  ri^ht  to 
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impose  "  direct  "  taxation.  SQ  far,  at  present,  our  revenue  from 
this  source  of  "direct"  taxation  is  about  20  crores.  I  mean 
Income-tax.  Allowing  3  crores  for  cost  of  collection,  there  is  a 
net  revenue  of  17  crores.  In  considering  this  question,  1  would 
request  this  Committee  also  to  bear  in  mind  that,  with  the  contem- 
plated separation  of  Burma,  we  shall  lose  about  5  crores  44  lakhs 
in  our  Income-tax  revenue.  That  will  considerably  reduce  the 
total  amount  of  that  income ;  and  if  on  the  top  of  this,  there  is  the 
scheme  suggested  of  providing  tl\£  Provinces  with  financial  assign- 
ments and  half  of  this  amount  of  Income-tax  raised  is  to  be 
transferred  to  the  Provinces,  I  am  afraid  it  will  make  a  big  hole 
in  Federal  finance;  and  it  will  be  very  difficult  to  obtain  the  re- 
placement of  that  revenue  from  other  sources. 

The  present  scheme  is  to  assign  half  this  revenue  to  the 
Provinces  and  to  permit  the  Provinces  to  raise  another  surcharge 
to  the  extent  of  half  of  what  is  assigned ;  in  other  words,  one 
quarter  of  the  total  income.  I  do  not  know,  Sir,  how  the 
Provinces  will  receive  this — the  people;  but  if  I  understand  the 
psychology  of  our  people,  I  say,  Sir, ,  that  the  imposition  of  a  sur- 
charge on  half  the  Income-tax  assigned  to  the  Provinces  will  not 
be  received  with  any  favour  by  the  Provincial  Legislative  Coun- 
cils. It  is  a  good  inducement  given  to  them  in  the  matter  of  the 
enhancement  of  their  revenues;  but,  My  Lord,  the  Income-tax  has 
been  considerably  increased  during  the  last  decade.  Since  the 
War  we  have  had  four  distinct  Acts  for  the  enhancement  of  the 
Income-tax  revenue.  I  am  corrected  here,  My  Lord,  by  my  friend 
Mr.  Rama  Eau,  who  says  that  the  Central  Income-tax  collected  in 
Burma  was  about  2  crores.  I  stand  corrected.  That  5  crores  44 
lakhs  which  I  mentioned  refers  to  Customs.  I  am  much  obliged 
to  my  friend,  Mr.  Rama  Rau,  for  giving  me  that  information. 
However,  as  I  said,  the  enhancement  will  not  be  received  favour- 
ably by  the  Provincial  Councils.  Income-tax  has  been  raised 
recentlv  on  four  occasions.  A  year  ago,  in  19f30,  the  Super-tax 
was  raised  by  one  pie;  but  this  year  Income-tax  in  India  was  raised 
from  19  pies  to  26  pies,  and  it  has  become  a  considerable  burden. 
Sir  George  Schuster,  when  he  introduced  his  financial  Budget  in 
India,  made  a  distinct  promise  that  this  was  only  a  tomporary 
measure  and  that,  as  soon  as  the  Budget  was  balanced,  this  heavy 
rate  of  Income-tax  would  be  done  away  with.  My  Lord,  unfor- 
tunately, things  have  shaped  entirely  differently  since  the  la*t 
Budget  wavS  passed;  and  this  year,  I  am  afraid,  we  are  going  to 
have  a  much  larger  deficit  in  the  Central  Budget  than  last  year; 
and  there  is  no  hope  of  this  heavy  taxation  being  decreased. 

I  am  referring  to  this  matter,  My  Lord,  because  Sir  Walter 
Layton,  in  one  of  his  recommendations,  stated  that  the  rate  of 
Income-tax  was  low,  and  that,  for  the  purpose  of  successfully 
carrying  on  the  Federal  finance,  the  rate  could  be  raised — that  it 
was  a  low  rate  and  ought  to  be  raised.  Of  course.  Sir  Walter 
Layton  did  not  anticipate  that,  before  the  Federation  came  into 
operation,  the  Government  of  India  would  be  pressed  with  the 
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necessity  to  raise  that  tax  by  40  per  cent,  this  year.  Therefore, 
I  am  referring  to  this  matter  in  order  to  remove  all  doubt  from  the 
minds  of  the  members  of  this  Conference  and  to  tell  them  plainly 
that  they  should  not  entertain  the  least  hope  of  Income-tax  revenue 
•expanding  in  any  way  and  being  a  source  of  relief  to  the 
Federation. 

Sir,  as  regards  Customs  too,  I  entirely  differ  both  from  Sir 
Walter  Layton  and  the  conclusions  arrived  at  by  the  Government 
of  India.  It  is  true  that  our  Customs  duties  have  increased  since 
the  War,  but  there  are  entirely  different  reasons  for  that  increase. 
Now,  with  the  lower  value  of  commodities,  it  is  not  a  practical 
proposition  to  expect  that  the  Customs  revenue  will  either  substan- 
tially increase  or  will  even  remain  stationarv  at  its  present  level. 
India  is  an  agricultural  country,  and,  on  account  of  trie  low  values 
of  important  commodities  such  as  wheat,  rice  and  other  cereals,  it 
is  impossible  now  to  compete  in  the  matter  of  exports  with  other 
places  like  Russia  and  Australia.  Therefore,  we  shall  not  in  the 
near  future  be  able  to  export  largely.  You  may  ask  why  this 
should  affect  our  Customs  revenue  which  depends  upon  imports 
only;  but  in  order  to  maintain  the  balance  of  trade,  unless  yon 
export,  receive  money  and  pay  for  your  imports  by  exports,  it  is 
not  possible  to  maintain  import  to  a  very  considerable  extent. 
Therefore,  in  future,  there  is  every  likelihood  that,  instead  of 
Customs  revenue  expanding,  it  will  gradually  diminish.  Recent 
events — the  events  of  the  last  week  which  have  taken  place  in 
Bombay — will  also  affect  our  imports  very  considerably,  and  our 
revenue  from  imports  will  not  be  maintained.  Further,  if  Burma 
is  separated  we  shall  lose  5  crores  44  lakhs  under  this  head. 

Further,  it  is  contemplated  that,  in  process  of  time,  the  Salt- 
tax  shall  be  gradually  entirely  assigned  to  Provinces  and  disappear 
altogether  as  a  Federal  item.  I  confess  that,  logically,  the 
Provinces  are  entitled  to  this  revenue;  there  can  be  no  question 
about  it.  But  as  a  matter  of  administrative  convenience,  and  for 
the  purpose  of  maintaining  a  uniform  rate  of  taxation,  and  in 
order  to  stop  the  Provinces  from  quarrelling  amongst  themselves, 
salt  has  been  from  the  very  commencement  made  a  source  of  Cen- 
tral revenue.  If  you  then  seriously  think  of  parting  with  the 
Salt-tax,  I  do  not  know  what  revenues  you  are  going  to  have  left 
with  you  for  the  purpose  of  the  successful  management  of  the 
Federal  Government.  It  will  cause  serious  complications.  We 
shall  be  compensated  by  being  told  that  there  will  be  a  transfer  of 
Commercial  Stamps  to  the  Federation.  That  will  only  give  us  a 
very  paltry  sum  per  year,  and  will  not  make  up  for  the  heavy 
losses  which  are  contemplated  by  the  transference  of  Income-tax 
and  Salt-tax  to  the  Provinces. 

In  this  connection,  speaking  about  the  Federal  Government,  it 
is  suggested  that  the  Federal  Government  will  have  to  bear  the 
liability  for  the  whole  of  the  administrative  charges  which  have 
up  to  now  been  borne  by  the  Government.  I  do  not  think  this 
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would  be  fair  to  the  Indian  States  if  we  want  them  to  come  into 
the  Federation.  This  question  will  have  to  be  seriously  considered 
and  an  allocation  of  financial  responsibility  will  have  to  be  care- 
fully discussed. 

As  regards  income  from  the  profits  of  the  Reserve  Bank,  I  may 
tell  this  Conference  that  that  is  a  mere  matter  of  speculation  at 
present.  We  are  in  an,  entirely  different  position  to-d$y  from  what 
we  were.  The  banks  in  India,  not  unlike  the  banks  in  England, 
have  lost  their  big  business.  Their  profits  are  considerably 
diminished.  They  have  been  compelled  to  reduce  their  dividends. 
Therefore,  even  if  you  are  in  a  position  to-day  to  start  $  Reserve 
Bank  (which  in  my  opinion  is  a  xine  qu<i  non  for  the  establish- 
merit  of  a  Federation)  you  need  not  expect  much  or  even  anything 
substantial  by  way  of  profits  from  the  Reserve  Bank. 

How,  then,  is  the  income  of  the  Federal  Government  to  be  ob- 
tained ?  It  is  suggested  that  the  graduation  in  intermediate 
incomes  be  steepened.  It  has  already  been  steepened.  It  was 
steepened  last  Starch  by  the  Finance  Bill  which  was  introduced  in 
India,  and  there  is  absolutely  no  further  room  for  any  improve- 
ment in  this  matter.  In  fact,  the  wage-earners  and  the  middle 
classes  in  India  are  in  an  extremely  poor  state,  and  it  would  be 
difficult  to  obtain  from  them  any  income  by  further  steepening  the 
graduation  of  intermediate  incomes. 

It  is  also  suggested  that  the  present  exemption  limit  should)  be 
lowered.  I  do  not  think  anv  oi  my  Indian  friends  here  will  agree 
to  any  sucb  proposition.  The  present  limit  is  2,000  rupees,  which 
has  already  affected  hearilv  many  people:  and  I  do  not  think  it 
would  be  a  step  which  would,  at  qtny  rate,  be  welcomed  by  a  large 
body  of  politicians. 

It  is  also  stated  that  our  income  may  be  expanded  by  amend* 
ing  the  law  as  regards  foreign  investments.  In  regard  to  this,  a 
Bill  was  introduced  by  Sir  George  Schuster  last  year  which  was 
circulated  in  orfler  to  elicit  public  opinion.  I  am  not  in  touch 
with  it,  but  at  any  rate  I  know  that  something  can  be  said  in  re- 
gard to  it,  because,  to  the  best  of  my  information,  about  26  erores 
of  rupees  were  transferred  for  foreign  investment  during  1929-30 
and  30  rrores  during  1930-31.  I  am  afraid  we  shall  have  more 
trouble  now  that  we  have  gone  off  the  Gold  Standard;  and,  very 
probably,  those  people  who  have  sent  money  to  this  country  will 
burn  their  fingers  over  it. 

Then  the  most  important  point  which  has  been  suggested  towards 
increasing  the  income  of  the  Federation  is  the  abolition  of  ex- 
emptions of  agricultural  incomes.  It  is  a  very  difficult  proposi- 
tion. It  has  taxed  the  minds,  not  only  of  the  Government  of  India, 
but  also  of  the  Provinces.  This  matter  has  been  verv  carefully 
considered  and  thoroughly  gone  into  by  the  Taxation  Committee; 
and  I  think  that,  when  we  are  starting  a  new  constitution,  which 
has  to  be  worked  with  full  harmony,  good  will  and  sympathy,  it  i» 


to  be  feared  that  a  measure  of  this  character  will  not  be  received 
with  any  sympathy  in  India  just  at  present.  Of  course,  the 
Provinces  might  make  experiments  in  their  own  way  by  passing 
legislation,  if  they  are  in  a  position  to  do  so;  but  as  a  Federal 
source  of  income  or  as  a  4*  Central  "  source  of  income,  it  is  not 
likely  to  have  many  supporters. 

It  is  also  suggested  that  the  Provinces  or  the  Central  Got^rn- 
rnent  may  go  in  for  death  duties,  and  that  these  death  duties 
might  produce  large  sums  of  money  and  help  the  effective  carry- 
ing on  of  federation .  My  Lord,  T  entertain  very  strong  views 
on  this  question.  We  have  in  India  a  sort  of  probate  duty  as  well 
as  what  we  call  succession  duty;  but  those  measures  apply  in 
quite  a  dift'erent  field.  Those  duties  it  would  be  not  only  difficult 
to  adopt,  but  they  would  be  received  in  India  with  a  considerable 
amount  of  resentment. 

Mr.  Josh i:   By  whom? 

Sir  Mancckjfc  Ihnltthhojf :  T  will  tell  you,  if  vou  will  just  wait 
a  minute.  It  is  purely  a  socialistic  doctrine,  tn  my  opinion,  it 
is  wrong  in  principle.  I  do  not  think  India  will  agree  to  it,  for 
two  or  three  reasons.  In  Kngland  it  has  worked  havoc.  It  has 
ruined  aristocratic  families  and  extinguished  extensive  capital; 
and  the  result  has  been  unemployment  in  the  country.  In  three 
generations  a  man's  fortune  is  wiped  out.  That  money,  which  could 
have  been  appropriated  for  the  establishment  of  industries  for  the 
purpose  of  employing  men  and  giving  them  food,  has  all  been 
taken  away  by  the  State.  In  England  what  has  happened  ?  You 
imposed  the  death  duties  and  you  paid  the  dole.  Tilia  death 
duty  is  impossible  in  India  from  another  standpoint,  and  that  is 
the  present  position,  the  joint  coparcenary  state  of  a  Hindu  family, 
which  makes  it  difficult  for  the  introduction  of  this  tax  among 
Hindus,  among  a  large  body  of  people.  The  joint  coparcenary 
property  and  the  law  of  survivorship  which  prevail  in  India  make 
it  absolutely  difficult  for  the  imposition  of  a  tax  of  this  nature; 
and  if  a  large  class,  the  largest  community,  cannot  be  brought 
within  the  purview  of  the  Act,  it  would  be  futile  to  try  to  extend 
this  measure  of  taxation  to  other  communities. 

Therefore,  the  question  for  us  now  is  to  enquire  Whether  the 
resources  of  the  Federation  and  of  the  Provincial  Governments 
will  be  sufficient  to  meet  the  necessary  expenditure.  My  Lord,  I 
have  not  discusded  this  subject  with  the  object  of  putting  a  wet 
blanket  on  the  question  of  federal  finance;  but  I  want  to  enable 
our  friends  a\  the  Round  Table  Conference  to  bear  these  facts  in 
mind  and  to  fi  d  out  in  what  Way  the  resources  can  be  made  avail- 
able for  the  p. rpo.se  of  fedeiation.  It  was  for  this  reason  that, 
when  I  started,  I  said  that  [  was  nervous  of  the  herculean  task 
which  we  are  undertaking;  and  though  our  deepest  sympathy  is 
that  federation  should  take  place  and  that  the  success  of  it  should 
be  assured,  t  feel  on  the  question  of  finance  extremely  doubtful, 
and  I  think  it  will  tax  our  energies  to  a  considerable  extent  to  find 


408 

out  both  the  Provincial  and  the  Federal  resources  for  the  purpose 
of  carrying  on  an  expensive  Federal  Government. 

The  next  point  is,  what  financial  adjustments  will  be  necessary* 
Of  course,  this  will  be  discussed  in  the  sub-Committee  to  which  you, 
Lord  Chancellor,  have  alluded;  and  as  it  is  truly  a  matter  involv- 
ing many  intricate  points  I  will  not  trouble  the  Committee  with 
it  now.  I  would  only  ask,  in  this  connection,  for  my  friends  to 
bear  in  mind  that,  in  framing  a  Federal  or  a  "  Central  "  Budget, 
it  will  be  difficult  to  make  any  estimates  of  our  income  or  of  the 
values  with  precision  and  with  a  measure  of  rigidity  or  certainty. 

These,  My  Lord,  are  my  general  remarks  with  reference  to 
Federal  finance.  I  have  dealt  with  subject  (iv),  and  I  shall  very 
briefly  answer  the  other  points  raised  by  you. 

As  regards  the  first  query:  — 

"Is  there  to  be   a   'Central'   Budget  distinct  from   the 
'  Federal'  Budget ?" 

I  am  distinctly  of  the  opinion  that  there  should  be  one  single 
Budget.  Otherwise  a  lot  of  complexities  will  arise  owing  to  the 
division  of  taxes,  and  particularly  as  the  States  do  not  want 
"  direct  "  taxation  to  be  imposed  by  the  Federal  Government.  I 
entirely  agree  with  the  valuable  Note  which  has  been  prepared, 
My  Lord,  for  you;  and  1,  for  one,  am  looking  forward  to  the  day — 
though  it  appears  to  me  that  that  day  is  very  distant — when  we 
can  cheerfully  arid  willingly  go  in  for  a  scheme  for  the  elimination 
of  all  distinctions  between  "  Central  "  and  "  Federal  "  finance, 
involving  separate  funds,  separate  Budgets,  and  the  unpleasant  and 
difficult  task  of  making  various  allocations. 

As  regards  question  (ii),  I  think  that  there  could  be  no  question 
about  the  future  debts.  With  regard  to  the  future  debts,  I  agree 
with  what  my  friend,  Sir  Provash  Chander  Mitter,  said  yesterday, 
when  he  spoke  in  a  very  able  manner  upon  this  question.  I  fully 
agree  with  him  that  the  future  debts  should  be  wholly  Federal. 

As  regards  the  past  Public  Debt,  there  may  be  a  division  of 
opinion ;  but  I  think  that  this  Conference  will  be  acting  with 
wisdom  if  even  in  the  matter  of  past  debt,  they  make  it  a  Federal 
matter.  It  will  be  good  for  the  safe  working  of  the  new  Federa- 
tion that  the  past  debts  should  also  be  treated  on  those  lines.  I 
know  of  the  serious  difficulty  involved  in  this  matter  by  reason  of 
our  unproductive  debt,  and  perhaps,  it  would  affect  the  Indian 
States.  If  I  may  say  just  one  word  about  this  unproductive  debt 
— my  friend,  Mr.  lyengar,  alluded  to  it  yesterday,  and  he  pointed 
out  in  his  vigorous  manner  that,  after  all,  it  is  only  a  question 
of  172  crores,  and  that  these  were  partly  War  debts;  but  I  think 
that  it  would  be  prudent  and  judicious  to  treat  them  as  a  matter 
of  common  concern.  Whatever  budgetary  distinctions  we  may 
make,  as  the  past  liability,  in  my  opinion,  will  have  to  remain  a 
charge  upon  trie  whole  of  the  revenues  of  India,  and  as  we  could 
not  dispense  with  that  liability,  I  think  that  it  would  be  right 
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that  it  should  be  made  a  Federal  subject.  If,  in  other  matters, 
we  treat  our  Indian  Princes  in  a  generous  way,  by  abolishing  their 
contributions  which  we  now  take — which  amount  to  a  figure  of 
70  lakhs,  to  which  I  shall  hereafter  refer — I  think  that  the  Princes 
ought  cheerfully  to  come  in  and  take  the  responsibility,  in  the 
proposed  Federal  Constitution,  of  this  unproductive  debt.  In  this 
connection  I  entirely  agree  with  the  remarks  of  our  present  High 
Commissioner.  He  said:  — 

"  The  loans  we  have  raised  in  the  past  in  England  under 
Acts  of  Parliament  are  charged  on  the  revemies  of  India, 
any  attempt  on  our  part  to  earmark  such  items  of  such 
revenue  in  future  for  certain  purposes  may  contravene  the 
provisions  of  these  Acts,  and  may  indeed  engender  suspi- 
cion in  the  minds  of  investors  in  this  country,  and  react 
on  our  credit  generally.'* 

I  think  that  these  are  very  significant  words,  and  that  it  is  a  very 
sensible  suggestion.  I  hope  that  the  Princes  will  co-operate  with 
British  India  in  the  matter  of  taking  over  this  unproductive  debt, 
and  regard  it  for  all  purposes  as  a  matter  for  the  Federation. 

As  regards  sub-head  (iii),  I  entirely  agree  with  my  friend,  Sir 
Provash  Chander  Mitter,  that  both  the  receipts  and  the  expendi- 
ture of  the  British  Indian  Provinces,  which  are  not  Governors' 
Provinces,  should  be  treated  as  Federal.  After  all,  there  is  only 
a  small  loss  of  I  crore  of  rupees,  and  I  think  that  it  will  be 
advisable  for  the  Federal  Government  to  treat  their  case  as  a 
Federal  subject. 

Coming  to  question  (v),  the  matter  has  been  partly  covered  by 
my  speech;  but  Sir  Provash  Chander  Mitter  said  that  half  should 
be  made  available  to  the  Provinces  and  after  some  time,  the  whole 
of  the  revenues  should  be  recovered  by  the  Provinces.  I  do  not 
feel  myself  in  agreement  with  Sir  Provash  Chander  Mitter  in  this 
matter. 

As  regards  the  item  of  tribute — 74  lakhs  of  rupees — I  think 
that  it  would  be  wise  to  abolish  it.  I  do  think  that  the  pay- 
ment of  practically  one-third  of  this  total  amount  by  the  Mysore 
State  alone  must  cripple  its  industries  and  affect  its  resources. 
Therefore,  I  feel  that,  if  the  States  come  in  with  us,  and  adopt  the 
policy  of  give-and-take,  and  agree  with  us  in  other  matters,  there 
ought  to  be  no  hesitation  as  regards  the  entire  abolition  of  these 
tributes.  I  think  that  the  Federal  revenue  generally  will  be  able 
to  bear  the  strain  of  this  loss  of  74  lakhs  of  rupees,  as  the  other 
result  is  far  more  valuable,  namely,  the  co-operation  of  the  Princes 
in  our  financial  adjustments. 

Point  (vi)  involves  a  somewhat  intricate  decision.  It  is  true 
that  the  Customs  revenue  of  the  Central  Government  has  risen 
from  10  crores  to  50  crores  in  the  last  few  years.  The  Custom* 
duties  of  the  Government  of  India  have  been  the  largest  and  the 
most  elastic  source  of  Central  revenue.  We  cannot  lose  sight  of 
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the  fact  that  this  substantial  increase  in  Customs  revenues,  and 
also  this  continuous  expansion,  has  increased  the  burdens  imposed 
on  the  population  of  th$  Indian  States^  The  States  as  weU  pay 
for  the  goods  imported  into  their  territories ;  and,  therefore,  this 
matter  is  one  which  requires  careful  consideration  and  adjustment. 
It  is  true  and  it  is  rightly  said  that  the  Customs  duties  are  asso- 
ciated with,  the  protective  policy,  and  that  the  Indian  States 
should  have  no  ground  of  complaint,  because  they  protect  their 
industries,  and  enable  them  to  go  in  for  a  larger  programme  of 
industries  in  their  own  territories.  But  it  must  also  be  borne  in 
Oiind  that,  in  all  the  States,  there  are  not  Biirli  industries  estab- 
lished. There  are  some  States  which  are  doing  well.  I  know  that, 
in  many  States,  textile  industries  are  now  flourishing  on  account 
of  many  reasons.  Of  course,  they  are  free  from  the  Income-tax 
and  Super-tax,  which  are  very  large  burdens,  arid  they  also  enjoy 
exemptions  from  the  stringent  provisions  of  the  factory  legislation, 
which,  as  Mr.  Joshi  reminds  me,  has  handicapped  in  many  ways 
industries  in  British  India.  No  doubt  the  States  will  have  to  make 
sacrifices;  and  I  understand  they  are  willing  to  make  reasonable 
sacrifices. 

77.77.  The  Maharaja  of  Bikaner :  It  all  depends. 

Chairman:  Who  is  the  judge  of  the  reasonableness? 

77.77.  The  Maharaja,  of  Biknner:  And  we  certainly  do  not  want- 
all  the  sacrifices  to  be  on  the  part  of  the  States  for  the  benefit 
of  British  India,  or  anyone  else. 

Sir  ManecJfjce  Dadabhoy :  No,  Your  Highness. 

77.77.  The  Maharaja  of  BiJfatter:  I  am  sure  you  were  not 
suggesting  that. 

Sir  Manccl-jee  Dadabhoy :  I  have  asked  that  we  should  wipe 
off  these  tributes  which  we  are  receiving  from  the  Indian  States. 

77. 77.  The  Maharaja  of  Bikaner :  How  much  is  the  debt  com- 
pared with  the  70  lakhs  you  are  remitting  us? 

Sir  Mnneckjec  Dadabhoy :  But  there  are  other  things.  Look 
at  the  benefits  which  indirectly  the  States  will  get,  both  financially 
and  politically. 

77.77.  The  Maharaja  of  Bihancr:  Will  you  not  explain  those 
for  our  benefit?  We  shall  then  be  in  a  better  position  to  judjr*? 

Sir  Maneokfee  Dadabhoy :  Tour  Highness,  I  have  already 
explained  that  in  my  speech  the  other  day.  Now  question  (vii) 
is  very  very  important.  Of  course,  we  hope  His  Highness  the  Maha- 
raja of  Bikaner  will  throw  considerable  light  on  this  subject. 

77.77.  The  Maharaja  of  Bifcaner:  I  am  not  dealing  with  these 
questions.  Some  other  States'  Relegate  will. 

Sir  ManccJcjec  Dadabhoy :  According  to  the  Report  of  the 
Butler  Committee,  the  consumption  of  the  Indian  States  represents 
something  like  16  per  cent,  of  the  j?oods  imported.  The  States 
also  claim  a  share  in  the  Salt  tax,  Railways  receipts,  and  other 
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Budget  items,  though  they  are  small  in  amount.  They  also  tlaini 
a  share  in  the  proceeds  of  Excise. 

Dr.  Ambedkar :  Eailway  receipts? 

Sir  Maneckjee  Dadabhoy :  If  you  read  Sir  Walter  Lay  ton*  s 
Report  you  would  know  that.  The  States  also  claim  a  share  in 
the  proceeds  of  Excise.  Then,  on  the  other  hand,  there  are  counter 
claims  made  by  British  India  against  them.  The  cost  of  the 
l)efenue  of  India  has  increased  from  30  crores  to  50  crores  in  the 
last  15  years.  If  a  proportion  is  worked  out,  the  Indian  States 
would  legitimately  have  to  pay  about  6£  crores  a  year  for  this 
Ijefeiice.  The  Indian  States  cannot  possibly  say  that  the  main- 
tenance of  this  Defence  has  not  helped  them.  It  pives  them 
security;  it  gives  them  protection;  it  gives  them  security  to  carry 
on  their  programme  and  collect  their  own  revenues  in  their  terri- 
tories. However,  as  I  say,  the  matter  is  u  contentious  one,  and 
the  Butler  Committee  recommended  the  appointment  of  a  special 
committee  to  go  into  it — to  settle  the  claims  and  the  counter- 
claims. 

//.//.  The  Maharaja  of  Itikaner :  Will  you  not  in  this  connec- 
tion also  read  out  paragraph  48  of  the  Butler  Report. 

Sir  Maneckjee  Dadabhoy :   I  have  read  everything,  Sir. 

//.//.  The  Maharaja  of  JHkaner :  Not  that  we  are  very  much 
in  love  with  the  Report;  but  still  you  might  as  well  read  that 
paragraph. 

Sir  Maneckjee  Dndubhoy :  I  think  we  cannot  allow  you  to  go 
scot  free  altogether,  irrespective  of  the  Butler  Committee's  decision. 
You  have  to  pay. 

//.//.  The  Maharaja  of  Bikancr:  Why  not  read  out  para- 
graph 48  also? 

Sir  Maneckjee  Dadahhoy :  You  can  read  it.  [  have  read  it 
and  I  know  it  very  well.  My  contention  i.s  that,  if  this  committee 
had  already  been  appointed,  the  matter  would  have  been  settled 
by  this  time. 

Mr.  Jayakar :  Will  you  not  read  paragraph  48  for  our  benefit? 

Sir  Maneckjee  Dadabhoy:  I  have  not  got  the  book  here.  His 
Highness  will  read  it.  My  contention  is  this,  My  Lord.  I  submit, 
in  this  matter,  the  claims  and  counter-claims  are  of  practically 
equal  magnitude.  The  Butler  Committee  recommended  that  they 
should  be  separately  examined,  and  the  reasonable  claims  of  the 
States  or  groups  of  States  to  a  share  in  the  Customs  revenue,  and 
the  second  question  of  the  adequacy  of  the  States'  contribution  to 
Imperial  burdens,  should  be  decided  by  this  committee.  I  say 
that,  unless  this  question  is  finally  settled,  either  by  the  appoint- 
ment of  an  expert  committee  or  between  the  States  and  British 
India  by  mutual  agreement,  it  is  impossible  to  settle  the  question 
of  Federal  finance.  I  Would  al*o  like  His  Highness  The  Maharaja 
to  bear  in  mind  the  ordinary  doctrine  that  a  claim  by  ft  single 
Unit  of  the  Federation  is  not  ordinarily  admissible. 
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Then  question  (ix) :  — 

"  Should  the  Federal  Government  have  any  control  over 
Provincial  borrowings?  Should  there  be  a  Federal  Loana 
Fund?" 

Here  also  I  am  in  agreement  with  Sir  Provash  Mitter  that  we 
should  have  a  Loan  Board  to  control  the  borrowings  and  guide 
the  Provinces  in  the  matter  of  borrowings,  keeping  a  control  and 
strict  supervision  over  all  their  borrowing  programmes.  If  the 
Federal  Government  is  to  be  made  a  success,  in  my  opinion,  the 
Federal  Government  should  keep  strict  control  over  all  Provincial 
borrowings.  The  Provinces  borrow,  not  on  the  credit  of  their 
own  Provinces;  they  borrow  on  the  credit  of  the  whole  of  India. 
Their  borrowing  involves  the  credit  of  the  whole  of  India.  There 
may  be  prudent  borrowing ;  there  may  be  cases  of  improvident 
borrowing.  Therefore  it  is  essentially  necessary,  in  my  opinion, 
that  strict  control  should  be  maintained  over  Provincial  borrowing. 
This  also  has  been  recommended  by  the  Government  of  India  in 
their  Despatch.  I  am  also  distinctly  of  opinion,  in  connection 
with  the  questions  that  thp  Provinces  must  accept  certain  obliga- 
tions, including,  in  particular,  debt  charges  and  the  salaries  of 
members  of  the  all-India  Services  employed  within  then  limits. 

Then,  as  regards  the  last  sub-head,  My  Lord,  I  am  also  of 
opinion  that  the  Federal  Government  should  continue  the  existing 
policy.  At  present  the  Central  Government  holds  the  Provincial 
Balances  in  Government  Treasuries  and  prescribes  the  minimum 
Balances  to  be  kept  by  Provinces.  In  my  opinion,  there  is  na 
justification  or  warrant  for  altering  this  practice;  and  I  have  not 
even  seen  that  there  is  any  strong  demand  for  altering  the  system 
which  at  present  exists.  When  the  Central  Bank — the  Reserve 
Bank — is  created  in  India,  that  institution  will,  of  course,  take 
over  this  function;  but  till  those  functions  can  be  taken  over  by  the 
Reserve  Bank  for  the  whole  of  India,  I  think  it  is  necessary  that 
the  Provincial  Balances  should  continue  to  remain  with  the  Go- 
vernment of  India.  I  also  think  that  the  Federal  Government 
should  perform  the  services  on  a  commercial  basis,  charging  a 
reasonable  amount  for  this  purpose,  and  the  Federal  Government 
should  not  attempt  to  make  any  profit  out  of  these  Balances.  Here 
comes  in  another  question,  so  far  as  the  Federation  is  concerned — 
what  will  be  the  position  of  Indian  States  with  regard  to  these 
Balances,  I  mean  their  own  Balances?  That  matter  will  also  have 
to  be  carefully  considered,  and  I  should  like  to  know  the  opinion 
of  the  Princes  before  I  say  anything  about  it. 

Lastly,  what  I  have  to  say  in  this  connection  is  as  regards  the 
residuary  powers.  After  the  Federal,  "  Central  "  and  Provincial 
subjects  have  been  settled  and  schedules  drafted,  I  am  of  opinion 
that  the  residuary  powers  should  be  left  in  the  Provinces.  Our 
aim,  and  also,  I  understand,  the  general  aim,  is  to  make  the  Pro- 
vinces as  far  as  possible  autonomous,  to  make  them  self-contained, 
to  give  them  all  possible  resources  for  filling  up  their  depleted 
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treasuries,  and  to  make  them  seli-supporting  ;  and,  in  view  of  the 
considerations  which  I  have  urged  in  the  first  part  of  my  speech 
as  to  the  difficulties  which  these  Provinces  will  have  in  meeting 
their  expenditure,  I  think  it  is  only  right  and  proper  that  the 
residuary  powers  of  taxation  should  be  left  in  them.  The  Central 
Government  is  not  likely  to  be  very  much  affected  or  prejudiced 
by  this,  because,  if  the  Federal  Government  wants  to  go  in  for 
any  other  or  new  form  of  taxation,  it  could  always  do  so  with  the 
consent  and  sanction  of  the  Provinces. 

J/r.  Joslii:  I  wish  to  deal  only  with  one  point  and  that  very 
briefly.  That  point  is  one  which  was  raised  by  His  Highness  The 
Maharaja  of  Bikaner,  namely,  that  the  Federal  Authority  should 
not  impose  any  "  direct  "  taxation.  I  am  not  proposing  here  to 
make  any  suggestions  for  the  distribution  of  the  present  resources. 
My  only  point  is  that  no  constitutional  restriction,  us  was  pro- 
posed by  His  Highness  The  Maharaja,  should  be  imposed  upon 
the  Federal  Government.  The  Federal  Government's  power  should 
not  be  confined  only  to  the  imposition  of  "  indirect  "  taxation;  it 
should  also  have  the  power  of  levying  4<  direct  "  taxation.  1  feel 
that  each  authority  in  India,  whether  it  is  the  Federal,  "Central1' 
or  Provincial,  should  be  able  to  keep  a  proper  proportion  and 
balance  between  the  "  direct  "  and  "  indirect  "  sources  of  revenue, 
in  order  that  the  burden  of  these  taxes  should  fall  upon  the  people 
in  proportion  to  their  ability  to  bear  that  burden.  If  the  Federal 
Authority  depends  only  upon  "  indirect  "  taxation  for  its  main- 
tenance, the  burden,  in  my  humble  judgment,  will  fall  more 
heavily  upon  the  poorer  classes,  considering  their  ability  to  pay. 
I  feel"  that  this  is  unfair  —  especially  so  as  the  Federal  subjects, 
as  at  present  proposed,  exclude  the  welfare  of  the  workers  and  of 
the  masses.  A  large  part  of  the  proceeds  will  be  spent  upon 
Defence;  and,  in  niy  humble  judgment,  most  of  this  expenditure  — 
namely,  the  expenditure  upon  the  Army  —  is  for  the  benefit  of  those 
people  who  have  a  stake  of  property.  I  believe  that  the  state- 
ment of  Karl  Marx,  that  the  workers  have  nothing  to  lose  but  their 
chains,  still  holds  good.  Moreover,  My  Lord  Chancellor,  con- 
sidering the  strength  of  the  various  political  parties  in  the  Federal 
Legislature,  to  confine  the  Federal  taxation  only  to  "  indirect  'r 
taxes  will  lead,  in  my  humble  judgment,  to  extravagance  of  expend- 
iture. From  what  little  experience  I  have  of  the  Indian  Legis- 
latures, I  have  found  that  the  pressure  for  economy  on  Govern- 
ment becomes  strong  only  when  there  are  proposals  for  the  increase 
of  income-taV  We  know  what  happened  only  this  year.  Go- 
vernment easily  got  their  "  indirect  "  taxes  passed  by  the  Legisla- 
ture, but  they  found  it  difficult  to  secure  even  a  small  increase  in 
the  Income-tax. 


Sir  Mancckjee  Dadahhoy  :  You  are  perfectly  wrong.  I 
ported  it  in  the  Council  of  State,  and  it  was  agreed  to  without 
opposition  —  a  substantial  increase  —  in  view  of  the  crisis  which  wa& 
prevailing. 
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Mr.  Joshi:  I  am  glad  that  Sir  Maneckjee  Badabhoy  was  in 
favour  of  the  increase  of  the  Incoine4a&.  Still,  my  statement 
remains  true.  I  am  considering  what  happened  in  the  Indian 
Legislature. 

I  have  nothing  more  to  add.  I  am  very  glad  that  iny  proposal 
Was  supported  by  Mr.  Ilangaswami  lyengar;  but  I  am  more 

Sfad  that  my  proposal    has    the    distinguished    support    of    Sir 
aneckjee  Dadabhoy. 

Sir  Muhammad  Shaft:  It  is  not  my  purpose  this  morning  to 
enter  into  a  discussion  of  the  various  points  covered  by  the  Ques- 
tionnaire which  Your  Lordship  has  circulated  to  us.  The  issues, 
as  well  as  the  difficulties,  connected  with  Federal  finance,  with 
which  this  Committee  is  confronted,  have  been  well  brought  out 
in  the  two  Memoranda  prepared  for  us  in  the  Finance  Department 
of  the  Government  of  India,  and  the  sub-Committee  which  it  is 
proposed  to  appoint  will  no  doubt  deal  with  all  those  issues  and 
difficulties.  1  reserve  to  myself  the  right  of  expressing  my  opinion 
on  those  issues  and  difficulties  when  the  sub-Committee,  after  a 
very  careful  examination  of  all  the  pros  and  cons,  have  submitted 
their  Report. 

I  propose  this  morning  to  oft'er  only  a  few  observations  on  one 
very  important  aspect  ot  our  Federal  finance.  Lord  Chancellor, 
the  two  Memoranda  prepared  for  us  in  the  Finance  Department  of 
the  Government  of  India  have  brought  out  the  budgetary  diffi- 
culties with  which  we  are  confronted  as  a  result  of  the  division 
of  subjects  into  three  groups — Federal,  "  Central  "  and  Provincial. 
Some  of  us  foresaw  tnese  difficulties  at  the  earlier  stage  of  this 
Conference,  and  made  an  earnest  appeal  to  the  advocates  of  both 
schools  of  thought  to  reduce  these  three  groups  to  two — Federal  and 
Provincial.  While,  on  the  one  hand,  we  appealed  to  the  advo- 
cates of  uniformity,  recognising  that  uniformity  was  desirable 
to  a  certain  extent,  not  to  carry  this  doctrine  of  uniformity  to  the 
length  of  a  shibboleth,  we  appealed  to  Their  Highnesses  for  the 
abandonment  of  what  I  characterised  on  that  occasion  as  our 
present-day  mentality,  and  to  visualise  the  position  as  it  will  come 
into  being  after  our  scheme  of  all-India  Federation  has  mate- 
rialised. I  ventured  to  point  out  on  more  than  one  occasion  that, 
what  will  happen  when  the  proposed  scheme  of  all-India  Federa- 
tion has  materialised,  will  be  this — that  the  internal  autonomy 
and  sovereignty  of  the  Indian  States  will  be  fully  protected,  and, 
in  addition,  the  Indian  States  will  become  equal  partners  with 
British  India  in  the  control  and  administration  of  all  questions 
common  to  the  whole  country — a  privilege  which,  I  venture  to 
think,  at  present  they  hardly  enjoy. 

Therefore,  I  ventured  to  submit  that  it  was  in  the  interests  of 
Their  Highnesses  that  they  should  look  at  this  question  of  division 
of  subjects  into  Federal  and  "  Central  "  with  a  liberal  eye.  I 
Went  further,  and  I  suggested  that,  in  this  c&nnectioh,  we  might 
well  follow  the  example  set  before  us  by  the  Canadian  Act,  so 
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that,  even  with  regard  to  legislation  which  actually  is 
by  the  "Central"  Legislature,  the  autonomy  of  the  Provi 
and  the  autonomy  of  the  Princes  will  remain  protected,  I 
again  venture  to  appeal  to  both  parties  this  morning  to  give  very 
careful  further  consideration  to  this  important  matter,  so  that 
tliis  complication  —  this  difficulty  in  the  budgetary  side  of  Federal 
finance  —  may  be  averted. 

Jn  this  connection,  I  wish  to  invite  the  attention  of  tliis  Com- 
mittee —  apart  from  the  difficulties  of  allocation,  and  so  on  and 
so  on,  to  which  my  friend  Sir  Maneckjee  Dadabhoy  has  made  a 
brief  reference  —  to  one  or  two  points  which  I  think  are  worthy 
of  consideration  by  the  sub-Committee  which  we  are  appointing. 
Now,  there  will  be  the  Central  Executive.  We  are  all  agreed 
that  with  the  exception  of  the  Crown  subjects  there  will  be  joint 
responsibility  of  the  Cabinet.  This  Cabinet  will  have  on  it  tit 
least  one  representative  of  the  Indian  States.  Now,  when  the 
question  of  the  Annual  Budget  is  first  discussed  in  the  Cabinet**-* 
I  have  had  experience  of  six  Budgets  myself  in  the  Govewjuftttt 
of  India,  and  of  discussion  of  them  within  the  Cabinet  —  will  this 
representative  of  the  Indian  States  have  a  right  to  take  part  in 
the  Cabinet  discussions  relating  to  the  Budget  connected  with 
the  "Central"  subjects?  If  the  reply  is  "Yes/*  J  say  that  it 
is  absolutely  inconsistent,  from  a,  constitutional  point  of  view, 
with  the  position  that  you  are  creating.  What  right  has  he,  from 
a  constitutional  point  of  view,  to  enter  into  a  discussion  of 
"Central"  subjects?  But  if  he  is  not  to  take  part  in  those 
discussions,  what  about  your  joint  responsibility?  The  position 
thus  created  is  in  the  highest  degree  anomalous,  I  venture  to  say. 


Now  let  us  come  to  the  discussions  in  the  legislature. 
are  you  to  draw  the  line?  It  will  be  very  difficult  indeed  to  draw 
the  line,  for  the  repercussions  of  sonic  of  the  decisions  taken  by 
the  Legislature,  in  connection  with  some  of  the  "  Central  "  lepis- 
lotion,  on  the  Indian  States,  may  well  entitle  the  representatives 
v  "»f  the  Indian  States  to  claim  in  the  Legislature  that  they  have 
the  right  to  take  part  in  legislative  discussions  during  the  'discus-  . 
sions  of  certain  subjects,  while  the  representatives  of  British  India 
will  pay  that,  these  subjects  being  "  Central  "  subjects  concerning 
mainly  British  India,  the  representatives  of  the  Indian  States 
have  no  right  to  take  part  in  those  discussions.  You  will  create 
for  yourselves,  if  J  may  venture  to  say  so,  by  the  recognition  of 
t|ii&  "  Central  "  groyp,  neither  fish  nor  fowl  fjor  good  red  herring 
(as  I  call  it).  You  will  land  yourselves  into  difficulties  which,  I 
submit,  are  in  the  Jiighest  degree  detrimental  to  th$  best  interests 
of  In'dia. 

I  therefore  once  again  appeal  for  reconsideration  of  this  matter, 
and  I  appeal  to  the  representatives  of  Their  Highnesses  who  will 
be  on  this  sub-Committee,  as  well  as  to  the  representatives  of 
British  India  who  will  be  on  this  sub-Committee,  fully  to  consider 
this  matter.  After  all,  there  are  only  nine  heads  which  have 
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been  grouped  together  as  "  Central  "  subjects.  It  seems  to  me 
that  some  of  those  heads  may  well  be  relegated  to  the  realm  of 
Provincial  subjects,  and  others  may  well  be  included  amongst  the 
Federal  subjects. 

Sir  Tej  Bahadur  Sapru:  What  does  Sir  Muhammad  Shaft 
mean?  Dges  he  mean  that  there  should  be  provincialisatiou  of 
Civil  Law  and  Criminal  Law,  or  control  of  Mineral  Development? 

Sir  Muhammad  Shaft:  I  do  not  intend  to  provincialise  that. 

Sir  Tej  Bahadur  Sapru:  I  thought  that  Sir  Muhammad  Shafi 
said  so. 

Sir  Muhammad  Shaft :  I  never  said  so.  I  said  that  some  of 
the  nine  subjects  might  be  provincialised,  and  others  might  be 
federalised,  and  the  group  of  "  Central  "  subjects  might  dis- 
appear. I  did  not  say  that  Criminal  Law  should  be  provincialised. 
I  did  not  say  what  should  be  federalised  or  what  should  not  be 
federalised.  I  never  said  a  word  about  what  should  go  to  the 
Provinces. 

Sir  Tej  Bahadur  Sapru:  No;  but  I  should  like  to  be  informed 
"which,  in  Sir  Muhammad  Shaft's  opinion,  are  proper  subjects  to 
be  federalised,  and  which,  in  his  opinion,  are  proper  subjects  to  be 
provincialised. 

Sir  Muhammad  Shafi:  If  my  friend,  Sir  Tej  Bahadur  Sapru, 
had  waited  for  just  one  minute,  that  was  exactly  what  I  was 
going  to  suggest.  I  will  offer  a  few  observations,  and  that  is  all. 
So  far  as  Criminal  and  Civil  Law  is  concerned,  I  have  already 
expressed  my  opinion  at  an  earlier  stage  of  our  discussion  that 
uniformity  in  Civil  and  Criminal  Low  is  desirable.  Consequently, 
for  the  sake  of  uniformity,  I  am  prepared  to  federalise  that 
subject,  subject  to  my  observation  that  the  Canadian  model  should 
be  followed  in  that  respect.  My  friend,  Sir  Tej  Bahadur  Sapru, 
will  remember  that  I  dealt  in  detail,  in  one  of  iny  speeches,  with 
that  part  of  the  matter.  As  regards  the  remainder  of  the  subjects, 
personally  I  see  no  difficulty  at  all.  I  will  give  only  one  or  two 
••examples.  I  see  no  difficulty  in  the  Survey  of  India  being  fede- 
ralised and  made  a  Federal  subject.  It  is  obviously  a  subject 
which  ought  to  be  Federal;  and,  if  I  may  venture  to  say  so,  Their 
Highnesses,  who  will  be  partners  in  the  Federal  Government, 
ought  to  agree  to  that  subject  being  federalised.  With  regard  to 
Archaeology,  what  point  is  there  in  its  remaining  necessarily  a 
•"  Central  "  or  a  Federal  subject?  Each  Province  can  look  after 
its  Archaeological  Department.  Why  should  not  that  be  provin- 
cialised, or,  on  the  other  hand,  it  may  be  made  Federal;  it  does 
not  matter.  The  point  is  one  which  can  be  easily  settled  by  the 
sub-Committee,  and  then  decisions  can  be  arrived  at  later  by  the 
main  Federal  Structure  Committee.  I  am  not  insisting  upon  the 
federalisation  of  the  one  or  the  provincialisation  of  the  other.  My 
point  is,  why  should  this  group  of  "  Central  "  subjects  be  created, 
with  the  result  that  our  Federal  finance,  o\ir  Budget,  our  admi- 
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nistrative  machinery,  the  details  regarding  the  control,  and  so 
•on,  should  be  as  complicated  as  they  will  be  if  you  maintain  this 
third  group?  Why  should  we  have  any  third  group  at  all?  Why 
cannot  we  after  careful  consideration,  eliminate  this  third  group 
by  absorbing  it  partly  in  the  Federal  group  and  partly  in  the 
Provincial  group?  I  venture  to  make  an  earnest  appeal  to  repre- 
sentatives of  both  schools  of  thought  to  give  their  further  careful 
consideration  to  this  matter,  and  to  see  that  the  elimination  of 
this  third  group,  and  its  absorption  partly  into  Federal  and  partly 
into  Provincial  subjects,  will  result  in  our  Federal  financial 
machinery  being  simplified,  and  in  the  avoidance  of  many  diffi- 
culties and  many  complications  which  they  will  otherwise  have 
to  face.  That  is  all  that  I  have  to  say. 

Sir  Tej  Bahadur  Sapru :  While  I  entirely  sympathise  with  the 
desire  to  reduce  "..Central  "  subjects  to  the  absolute  minimum, 
I  do  not  see  why  there  will  be  any  difficulty  in  Federal  finance 
'for  that  reason. 

Sir  Muhammad  Shaft:  You  will  not  have  two  Budgets,  but 
only  one  Budget. 

Sir  Tej  Bahadur  Sapru  :  I  should  like  to  put  a  question.  Our 
real  difficulty  is  that  the  Federal  source  of  income  is  not  enough, 
and  we  have  to  look  to  British  Indian  taxation.  Supposing  that 
all  subjects  are  either  Federal  or  Provincial,  the  Indian  States 
are  not  willing  to  have  "direct"  taxes,  and  we  are  reduced  to 
the  position  where  we  may  have  to  submit  to  "  direct  "  taxes. 
Therefore,  Sir  Muhammad  Shaft's  point  will  not  touch  that  diffi- 
culty, will  it? 

Sir  Muhammad  Shaft:  That  has  really  nothing  to  do  with  my 
point. 

Sir  Tej  Bahadur  Sapru :  Therefore,  Sir  Muhammad  Shaft's 
point  is  that  fie  will  get  rid  of  the  Federal  Budget,  but  the 
"Central  "  Budget  will  still  remain  if  you  have  to  take  some 
portion  of  Income-tax  for  "  Central  "  subjects. 

Sir  Muhammad  Shaft:  That  is  an  entirely  different  matter, 
which  has  nothing  to  do  with  the  aspect  with  regard  to  which  I 
have  invited  attention.  I  have  confined  myself  to  one  question 
only. 

Chairman  :  You,  Mr.  Zafrullah  Khan,  said  on  the  14th  Septem- 
ber, which  is  a  long  time  ago,  that  you  wanted  "  Central  "  subjects 
done  away  with  and  divided  between  Federal  and  Provincial.  It 
is  the  same  point.  I  had  written  this  note  to  you,  but  you  were 
not  here  yesterday  when  I  was  here  ami  when  I  was  going  to  pass 
it  to  you.  I  meant  to  pass  it  to  you  to-day.  This  is  the  note:  — 

"  Dear  Mr.  Zafrullah"  Khan,  On  September  14th  you  said 
that  you  wanted  "  Central  "  subjects  done  away  with  and 
divided  between  Federal  and  Provincial.  Will  you  kindly 
tell  me  how  you  deal  with  items  1C  and  30  on  page  32  of 

R.T.C. — i.  Q 
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the  Federal   Structure  sub-Committee's    Report,     and    the 
Report  of  the  sub-Committee  on  page  39  ?" 

Do  not  trouble  to  answer  that  now. 

Mr.  Za/rullah  Khan;  I  want  to  say  only  one  sentence.  My 
submission  was  that,  in  course  of  time,  I  hoped  to  see  this  distinc- 
tion done  away  with. 

Dr.  Ambedkar:  I  attach  a  very  great  deal  of  importance  to 
the  point  which  has  been  raised  by  Sir  Muhammad  Shafi.  I  hope 
that  you  will  provide  us  witli  an  opportunity,  at  least  later  on, 
to  discuss  this  question — whether  this  recommendation  made  by 
the  Federal  Structure  sub-Committee  of  the  division  of  subjects 
into  "  Central  "  and  Federal  should  be  incorporated  in  the  Con- 
stitution. Another  point  which  I  would  suggest  for  your  con- 
sideration is  whether  it  would  not  be  proper  first  to  consider  that 
subject,  and  then  to  refer  this  matter  to  the  Finance  sub-Committee, 
or  whether  you  should  have  the  Finance  sub-Committee  and  then 
consider  this  matter  afterwards.  That  is  a  matter  for  your  con- 
sideration. I  should  have  thought  that  it  would  be  much  better 
for  us  to  come  to  some  conclusion,  one  way  or  the  other,  whether 
we  retain  this  dichotomnus  division  in  the  constitution,  or  whether 
we  had  not  better  hand  over  those  subjects  to  the  sub-Committee 
for  consideration. 

Mr.  Garin  JOHC*:  Lord  Chancellor,  We  have  now  come  to  one 
of  the  most  important  mutters,  if  not  the  most  important  matter, 
with  which  this  Committee  has  to  deal;  for  it  is  quite  certain 
that,  unless  we  can  arrange  the  financial  relations  between  the 
Federal  Government  and  the  states,  both  British  Indian  Provinces 
and  the  Indian  States,  we  will  not  lie  able  to  have  a  workable 
Federal  Government.  The  relations  must  be  arranged  so  as  to 
give  stability,  and  maintain  the  credit  of  India  as  a  whole:  and 
the  matter  will  have  to  be  dealt  with  by  taking  a  broad  view, 
and  in  spirit  of  give-and-take. 

In  my  view,  there  are  three  important  principles  which  we  have 
(jot  to  bear  in  mind  in  considering  financial  relations.  The  first 
is  that  the  Federal  Government's  finances  shall  be  in  a  sound 
position,  able  to  maintain  the  credit  of  India  as  a  whole,  and 
able  to  maintain  Defence.  The  second  principle  is  that  it  is 
necessary  for  a  country  like  India  that  the  Federal  Government 
should  be  such  that  the  greatest  possible  measure  of  self-govern- 
ment will  be  given  to  the  Provincial  States  both  in  matters  of 
finance  as  well  as  legislation.  This  must,  however,  be  compatible 
with  the  maintenance  of  the  financial  credit  of  the  States  just  as 
much  as  of  the  Federal  Government.  The  third  principle  which 
we  have  to  maintain  is  that  of  free  trade  and  free  communications 
between  the  different  States. 

To  attain  this,  Sir,  we  must  endeavour  to  arrange  the  relations 
between  the  Federal  Government  and  the  states  so  as  to  avoid 
friction ;  and  I  think  it  is  evident  from  the  Note  that  has  been 
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arise  in  which  modifications  of  that  doctrine  in  practice  may 
become  necessary. 

With  regard  to  the  special  powers  of  the  Governor-General  conr 
tained  in  paragraph  16,  all  that  I  wish  to  say  at  present  is  that  I 
would  desire  to  confine  those  ppwers  within  the  very  strictest  limits- 
of  the  phraseology  employed  in  that  paragraph. 

With  regard  to  the  special  provisions  for  finance  contained  in 
paragraph  18,  I  am  not  at  present  prepared  to  go  beyond  expressing 
my  agreement  with  the  fundamental  condition  for  the  success  of 
the  new  constitution,  which  is  that  no  room  should  be  left  for 
doubt  as  to  the  ability  of  India  to  maintain  her  financial  stability 
$nd  credit  both  at  home  and  abroad. 

My  next  observation  relates  to  the  second  part  of  paragraph 
26  of  the  Report,  which  is  concerned  with  the  method  of  election 
to  the  Upper  Chamber.  The  opinion  of  the  sub-Committee  is  that 
the  British  Indian  members  of  the  Senate  should  be  elected  by 
the  Provincial  Legislatures,  and  I  agree  with  that;  but  the  Report 
goes  on  to  lay  down  that  this  shall  be  done  by  the  method  of  the 
single  transferable  vote.  I  am  afraid  that  would  be  found  im- 
practicable, having-  regard  to  some  of  the  safeguards  that  are 
considered  essential  by  the  minorities.  If  those  safeguards  are 
to  be  enforced  the  exercise  of  the  single  transferable  vote  may  not 
be  possible. 

With  regard  to  the  very  important  matter  dealt  with  in  para- 
graph 28 — the  distribution  of  seats  in  the  Upper  Chamber — I  do 
not  at  this  moment  wish  to  say  anything  moi'e  than  this,  that  it 
must  be  clearly  uiulei stood,  with  reference  to  these  questions,  that 
the  component  elements  of  the  Federation  have  been  described  in 
this  Report  not  as  British  India  on  the  one  hand  and  the  Indian 
States,  either  individually  or  as  one  group,  on  the  other,  but  as 
the  British  Provinces  on  the  one  hand  and  the  Indian  States  on. 
the  other.  In  considering  the  question  of  whether  any  weightage 
should  or  should  not  be  allowed  to  any  group,  that  consideration 
must  always  be  kept  in  mind.  Uncler  this  combination  there 
would  not  be  any  preponderant  group.  As  I  have  said,  I  would 
always  be  prepared  to  consider  with  an  unprejudiced  and  sympathe- 
tic mind  any  proposals  th^t  come  up  for  discussion  before  thi* 
Committee,  but  I  am  not  at  present  persuaded  that  what  is  laid 
down  in  this  paragraph  is  a  necessary  result  of  federation  between 
the  Indian  States  and  the  Provinces  of  British  India. 

On  the  question  of  the  means  of  securing  stability  for  the  Exe- 
cutive at  the  Centre,  I  would  again  not  express  any  final  opinion, 
pxcept  tha,t  I  wo.uld  be  prepared  to  consider  with  sympathy  any 
proposals  which  would  secure  the  stability  of  the  Executive  without 
unduly  interfering  with  the  responsibility  of  t|ie  Executive  to- 
wards the  Legislature. 

Finally,  iu  connection  with  the  control  by  the  Federal  Govern- 
ment over  the  Provincial  Governments,  I  wish  to  say  that  al- 
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afcain  UUffer  the  sfress  df  circu&Sittnces,  it  ^Vy  be 
riedessary  'to  kgfee  to  k  dettalii  sinbtmt  of  eofatrol  being  eteereisell 
%  the  Federal  %teciitiVe  '  over  the  'Provinces,  as  toid  tibwn  m  this 
paragraph,  I  wbtild  wi^h  to  fe'sttlct'lt  to  the  strictest  possible  limits 
permitted  'by  the  'phraseology  'employed  in  this  paragraph,  and  I 
resist  any  atteinpt  'to  Wlflen  the  .scope  (If  the  Interference. 


I  agree  that  ;ih  matters  affectiirg  more  than  one  Province  of  British 
Indik  —  and  only  'in  stich  'matters  —  there  must  he  some  authority 
capable  of  resolving  dilutes  and  of  co-ordinating  policy  when 
uniformity  of  policy  is  in  £he  interests  of  Tndia  as  a  whole.  I 
would  not  desire  the  Federal  Kxeciitive  to  have  any  powers  beyond 
•tliose  riecesSary  to  regulate  or  co-ordinate  matters  of  this  nature. 

In  conclusion",  I  should  like  to  submit  this.  A  question  was 
pnt  this  morning  as  to  whether  the  views  that  were  being  expressed 
from  this  corner  of  this  rectangular  table  were  the  views  of  in- 
dividual members  or  were  views  offered  on  behalf  of  those  whom 
we  have  the  honour  to  represent.  In  reply  to  that  question,  and 
,as  a  matter  of  general  information,  I  desire  respectfully  to  submit 
that  the  views  that  have  been  expressed  or  which  may  be  expressed 
from  this  corner  of  the  table  are  views  expressed  on  behalf  of  those 
whom  we  have  the  honour  to  represent. 

I  thank  you,  My  Lord,  and  my  fellow-members  of  the  Com- 
mittee, for  your  and  their  indulgence  in  according  me  a  patient 
Jiearing. 

Sir  Maneckjce  Dadabhoy  :  I  also  desire  to  express  my  grati- 
tude to  you  for  the  opportunity  you  have  given  to  newcomers  to 
express  their  opinion  on  the  work  done  at  the  last  Session  of  the 
Federal  Structure  sub-Committee,  this  wise  decision  of  yours, 
Lord  Chancellor,  resulted  this  morning  in  the  eloquent,  interesting 
,and  instructive  speeches  trhich  we  have  heard. 

ily  claims  to  participate  in  the  discussions  in  this  Conference 
rare  more  or  less  of  a  slender  character,  except  for  the  fact  that 
I  have  been  in  close  contact  and  close  association  with  three 
distinct  epochs  in  the  legislative  history  of  India.  I  have  been 
.associated  with  the  Lansdowne  Reforms,  I  have  taken  part  in  the 
Morley-Minto  fteforms,  and  I  have  helped  to  work  the  Montagu- 
Chelmsford  Reforms.  It  is  the  little  experience  which  I  have 
gained  through  a  long  period  of  stewardship  in  the  Legislature  of 
the  Government  of  India  which  gives  me  some  right  to  speak  on 
/this  occasion. 

I  must  first  associate  myself  with  the  last  speaker  in  expressing 
>our  gratitude  to  you,  Lord  Chancellor,  for  the  great  ability  and 
skill  with  which  you  have  guided  the  deliberations  of  this  Com- 
•inittte.  But  for  that  spirit  of  moderation  and  sympathy  which  you 
Jiave  shown  to  every  section  represented  here,  the  result  might 
possibly  have  been  very  different. 

Before  I  proceed  to  the  discussion  of  certain  subjects,  I  also 
%is!i  to  express  my  gratitude  to  the  Prime  Minister  for  inviting 
ane  to  attend  this  Conference.  I  should  also  like  to  express  my 
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put  forward  by  the  Government  of  India  on  Federal  finance,  that, 
so  long  as  the  distinction  between  the  Federal  and  "  Central  n 
receipts  and  taxation  remains,  there  is  bound  to  be  conflict.  There- 
fore, Sir,  I  strongly  support  the  suggestion,  put  forward  by  Sir 
Muhammad  Shafi,  that  we  should  endeavour,  if  it  is  possible,  to 
£et  down  to  it  in  a  small  committee  and  consider  the  thing 
impartially  in  the  interests  of  the  Federal  Government  and  of  the 
states  as  well.  I  think  we  shall  then  be  able  entirely  to  eliminate 
the  "Central"  subjects.  If  this  is  done,  the  whole  question  is 
simplified. 

In  the  main,  Sir,  I  am  in  agreement  with  the  Memorandum 
which  has  been  given  to  you  in  regard  to  Federal  finance.  I  will 
not  go  into  details.  This  is  a  matter  for  the  sub-Committee.  The 
details  are  important,  and  will  probably  have  to  be  carefully  con- 
sidered by  a  special  Commission  even  after  the  sub-Committee  has 
decided  upon  the  principles.  But  there  is  one  point  in  the  Note 
which  I  would  like  to  bring  to  the  notice  of  everybody,  and 
more  especially  of  Their  Highnesses,  because  this  is  of  vital  im- 
portance to  the  Federal  Constitution.  It  is  that  mentioned  in 
paragraph  18,  on  Federal  control  of  various  financial  matters  in 
the  States.  By  4<  States  "  I  mean  both  British  Indian  and  Indian 
States.  It  does  not  require  any  argument  to  maintain  that  inter- 
national obligations  must  be  maintained  or  that  Federal  property 
must  not  be  taxed  by  the  States.  The  difficult  matters  to  settle 
are  the  question  of  internal  Customs  and  Terminal.  These  are 
internal  *'  indirect "  taxes  which  can  very  seriously  affect  the 
financial  position  of  the  Federal  Government;  and,  therefore,  I 
would  ask  everyone  earnestly  to  consider  these  two  matters.  We 
do  not  wish  to  take  away  the  sovereignty  from  any  State;  neither 
do  we  wish  that  any  State  should  lose  financially  by  any  arrange- 
ment that  is  made;  but  at  least  we  must  arrange  that  these  taxes, 
which  really  in  themselves  are  objectional  taxes  in  any  Federation, 
shall  not  be  increased,  and  that  some  means  shall  be  devised 
eventually  to  maintain  complete  free  trade  and  free  communica- 
tions between  the  different  States.  Also  Sir,  the  Federal  Govern- 
ment must  have  some  control  over  the  borrowing  powers  of  the 
States.  When  the  Australian  Federation  was  first  formed,  the 
Units  had  free  powers  of  borrowing;  but  the  result  was  chaotic 
and  now  the  Australian  Central  Government  controls  to  some 
extent  the  borrowing  of  the  States.  That  is  experience  which  we 
should  note;  arid  the  Federal  Government  in  India  will  have  to 
control  in  some  respects  the  borrowing  powers  of  the  States. 

I  have  made  this  statement  in  general  terms.  Details  will 
have  to  be  gone  into  by  the  sub-Committee.  That  is  all  I  have 
to  say,  Sir. 

Colonel  Haktar:  Lord  Chancellor,  When  you  took  up  Head  4, 
dealing  with  Federal  finance,  you  told  us  that  you  intended  to 
appoint  a  sub-Committee  after  "a  general  discussion.  I  had  not 
intended  to  join  in  the  general  discussion  in  this  Committee,  because 
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I  entertained  the  faint  hope  that  I  might  be  privileged  to  serve 
on  the  sub-Committee. 

Chairman:  Yes,  that  will  be  so;  so  that  you  need  not  trouble- 
very  much  now,  Colonel  Haksar. 

Colonel  Haksar:  I  have  said  this,  My  Lord,  because  I  feel 
that  this  is  a  subject  which  even  a  small  Committee  would  find 
it  exceedingly  difficult  to  discuss  satisfactorily  within  a  limited 
time;  and  therefore  I  think  everybody  in  this  connection  thorough^ 
ly  appreciated  Your  Lordship's  wise  derision  to  confine  examina- 
tion of  Head  4  in  this  Committee  to  the  general  aspects  of  the 
question.  A  further  reason  why  I  alluded  to  my  intention  not 
to  speak  here  was  that,  as  I  have  listened  to  the  speeches  that 
have  been  made  on  the  subject  of  Federal  finance,  I  have  wondered 
whethef  we  have  discussed  Federal  finance  or  whether  we  have 
discussed  something  which  is  anything  but  Federal  finance. 
"  Federal  finance  "  is  a  phrase  which  results  from  the  proposal 
to  unite  the  States  and  British  India.  Therefore,  if  federation 
comes,  I  am  surfc  we  should  have  to  base  it  upon  one  principle. 
That  principle  is  an  equitable  distribution  of  burdens.  May  I 
say  at  this  stage,  My  Lord,  that  the  present  position  is  not  charac- 
terised by  an  equitable  distribution  of  burdens.  The  position  has 
never  been  examined.  The  suggestion  that  it  should  be  examined 
has,  if  I  may  say  so,  been  scoffed  at  in  the  past.  Indeed,  it  ha* 
been  said  that,  if  the  position  were  examined,  it  could  only  lead 
to  the  discovery  that  the  States  were  not  pulling  their  weight — 
it  Would  lead  to  an  addition  to  their  liability — and  therefore  it 
was  not  worth  while  examining  the  question  at  all.  My  Lord, 
speaking  from  personal  experience,  it  took  the  States  exactly 
twenty  years — not  a  day  less — to  have  the  proposition  accepted 
that,  among  other  things,  this  question  of  where  the  State*  stood 
in  the  economic  structure  of  India  might  be  examined.  It  was 
examined  with  certain  results,  I  am  not  going  to  dilate  upon  those 
results  here. 

I  have  to  use  any  odious  word,  My  Lord;  but  I  feel  constrained 
to  BUggest  that  there  is  great  ignorance  as  regards  the  part  played 
by  the  States  in  keeping  India  going,  from  the  financial  side. 
There  was  actually  allusion  to  the  Butler  Report  this  morning — • 
to  its  findings  and  its  recommendations.  But,  after  this  allusion 
was  made,  the  story  was  completed  by  reference  to  their  recom- 
mendation that  the  position  of  the  States  in  regard  to  Customs 
might  be  examined.  Then  the  story  was  continued,  and  we  were 
told  that,  if  a  proper  examination  were  made,  it  would  be  found 
that  the  States  would  have  to  pay  at  least  five  crpres  of  rupees- 
more  for  Defence.  My  Lord,  in  consequence  of  this  reference,  1 
shall  first  quote  what"  the  Butler  Committee  said  as  regards  the 
responsibility  of  the  States  in  regard  to  Defence.  Then  I  shall 
venture  to  state  my  own  views  to  the  Committee  on  that  subject. 
May  I  read  paragraph  28  of  the  Report  of  the  Indian  States  Com*. 
mitteeP 
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"  The  Paramount  Power  is  responsible  for  the  Defence  of 
both  British  India  and  the  Indian  States/' 

It  should  be  quite  unnecessary  for  me  to  read  this  quotation — on* 
would  have  expected  that  it  would  be  in  everybody's  mind — but  I 
am  obliged  to  read  it. 

It  must  defend  both  these  separate  parts  of  India 
against  foes,  foreign  and  domestic.  It  owes  this  duty  to 
all  the  Indian  States  alike.  Some  of  ^e  States  contribute 
in  different  ways  to  the  cost  of  this  defence  by  the  payment 
of  tribute,  by  the  assignment  of  lands,  by  the  maintenance 
of  Indian  States  Forces/' 

I  now  come  to  the  relevant  sentence  of  the  quotation. 

44  But,  whether  or  not  a  State  makes  a  contribution  to  the 
cost  of  Defence,  the  Paramount  Power  is  under  a  duty  to 
protect  the  States." 

As  part  of  the  same  argument,  a  very  generous  gesture  was 
made  to  the  States;  namely,  that  if  they  would  accept  this  liabi- 
lity and  that  liability,  if  they  would  agree  to  take  over  the  debts 
of  India  when  they  joined  the  Federation,  and  similarly  if  they 
would  agree  that  the  revenues  derived  from  Income-tax  should  be 
entirely  retained  by  British  India,  then  our  friends  of  British 
India  would  suggest  that  they  should  discontinue  paying  the  74 
lakhs  of  rupees  which  they  pay  as  tributes.  I  am  aware  (hat, 
amongst  my  own  friends,  there  are  men  who  have  no  quarrel  with 
the  word  <k  tribute."  I  hope  I  shall  have  an  occasion  to  go  into 
the  history  of  these  tributes  and  establish  to  the  satisfaction  of 
the  sub-Committee,  which  is  going  to  sit,  that  the  application  of 
the  term  "  tribute  "  to  the  payments  which  are  in  the  form  of 
74  lakhs  of  rupees  is  really  the  contribution  of  the  States  to 
Defence.  But  the  point  I  am  making  just  now  is  that,  if  that 
principle  is  applied  as  it  has  been  suggested  it  would  be  applied, 
you  cannot  merely  apply  it  to  tributes  only.  You  will  have  to 
apply  it  also  to  the  ceded  territories,  the  purpose  of  which  was 
exactly  what  the  purpose  of  the  payment  of  the  so-called  tributes 
is.  I  should  have  thought  that  we  all  knew  our  history  HO  well 
that  it  would  have  been  unnecessary  for  anybody  to  point  out  that 
there  was  no  distinction  between  the  ceded  territories  and  the  cash 
tributes,  and  that  the  distinction  has  resulted  from  an  accident  of 
history. 

I  cannot  get  away  from  the  feeling  that  our  work  has  to  be 
finished  at  the  latest  by  half -part-one,  and  thera  i«  much  to  say 
on  the  subject,  My  Lord.  But  as  regards  the  questions  which  you 
have  framed  under  Head  4,  I  would  merely  draw  attention  to 
questions  (vi),  (vii)  and  (viii),  and  give  jnv  answer*?  briefly. 

Question  (vi)  reads:  — 

"  To  what  extent,   if  at  all,  will  Federation  necessitate 

surrender,  by  federating  States,  of  rights  to  raise  revenue 
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within  their  territories,  at  any  rate  by  "  indirect  "  taxa- 
tion— (a)  as  regards  existing  taxes;  (b)  future  taxes?" 

May  I  take  it  upon  myself,  speaking  in  terms  of  my  knowledge 
of  the  feeling  of  all  the  States  of  India,  to  say  that,  so  far  as  this 
question  is  concerned,  and  its  various  parts,  the  reply  of  the  States 
to  every  part  of  the  question  is  "  No. 

Question  (vii)   is :  — 

"  Under  Federation,  will  there  remain  any  foundation 
for  a  general  claim  on  the  part  of  the  States  to  a  share  of 
"  indirect  "  taxation  imposed  by  the  Federal  Government, 
or  to  any  profits  accruing  from  Currency,  Railways,  Posts 
and  Telegraphs,  etc.?" 

My  reply  to  that  question  is  that  the  position  has  got  to  he 
examined.  It  can  only  be  partially  examined  by  the  sub-Com- 
mittee which  is  going  to  sit.  On  principle,  I  should  say  that  no 
claim  can  remain ;  but  I  am  bound  to  point  out  that  this  position 
of  the  States  can  only  result  from  the  examination  of  the  existing 
position. 

Question  (viii)  is:  — 

"  What  principles  should  be  applied  in  the  case  of  (a) 
financial  or  material  contributions  made  by  some  States, 
but  by  no  British  Indian  Province,  viz.,  cash  payments. 
State  Forces  and  territories  ceded  as  the  price  of  defence ; 
and  (fc)  States  which  at  present  enjoy  a  measure  of  immu- 
nity from  the  incidence  of  the  Sea  Customs  tariff  and  the 
Salt  tax?" 

My  reply  to  that  question  is  that,  if  a  financial  structure  for 
Federal  India  is  to  be  built  up,  it  can  only  be  built  up  when  these 
principles  are  settled ;  and  consequently  it  is  not  possible  even  to 
suggest  at  this  stage  what  these  principles  should  be.  These  are 
principles  which  would  have  to  be  worked  out  either  in  the  sub- 
Committee,  or  perhaps  even  later. 

My  Lord,  I  suggested  a  little  while  ago  that  we  had  hardly 
considered  Federal  finance.  My  reason  for  saying  so  was  that, 
perhaps  in  all — or  at  any  rate  in  most — of  the  speeches,  the 
question  of  Income-tax  was  dealt  with  and  it  was  boldly  stated 
that,  as  this  tax  was  paid  only  by  British  India,  the  Federal 
Government  should  not  look  to  the  proceeds  of  that  tax  for  any 
assistance  in  running  itself.  First  of  all,  that  is  not  my  idea  of 
federation ;  but  apart  from  that  might  I  say  that,  if  Income-tax 
is  one  form  of  contribution  which  British  India  makes,  and  is 
flistinguishable  from  the  contributions  which  the  whole  country 
makes  in  the  form  of  "  indirect  "  taxation,  it  must  not  be  for- 
gotten that,  corresponding  to  the  Income-tax,  there  are  a  variety 
of  contributions  which  the  States  have  been  making  and  are  still 
making.  I  may  mention  that  income-tax  was  first  introduced  in 
1860,  for  five  years  only.  It  was  abolish  in  1865,  but  re-intro- 
duced in  1869  for  four  vears.  There  was  no  Income-tax  between 
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1873  and  1877.  The  act  of  1886,  which  re-imposed  the  Income- 
tax,  was  in  force  for  32  years.  Whereas  the  fortunes  of  the 
Income-tax  have  been  so  varying,  the  direct  contributions  (as  dis- 
tinguished from  the  indirect  contributions)  which  the  States  are 
making  to-day  have  been  made  by  them  since  the  latter  half  of 
the  18th  century.  Similarly  in  regard  to  Customs  duties. 

Time  being  short,  I  shall  close  by  saying  that  the  papers  which 
you  were  kind  enough  to  circulate  to  us — the  Memoranda  of  the 
Government  of  India — contain  much  matter  that  is  arguable; 
and  as  we  have  agreed  that  there  shall  be  a  sub-Committee,  I 
shall  be  quite  satisfied  to  discuss  the  points  that  arise  out  of  the 
Memoranda  in  that  sub-Committee. 

Sardar  Ujjal  Singh:  Lord  Chancellor,  The  subject  of  Federal 
finance  has  been  exhaustively  dealt  with  in  the  Notes  prepared 
by  the  Finance  Department  of  the  Government  of  India.  1  will 
only  deal  very  briefly  with  the  points  that  appear  in  the  papers 
that  have  been  circulated. 

In  answer  to  point  No.  (i),  I  agree  with  my  friends  on  this 
side,  and  with  the  Note  prepared  by  the  Finance  Department  of 
the  Government  of  India,  that  there  should  be  a  single  Federal 
Budget:  but  in  the  charges  thereon,  a  pro  forma  distinction  should 
be  drawn  between  those  which  are  truly  Federal  charges  and  those 
which  ought  to  be  borne  by  British  Indian  tax-payers. 

With  regard  to  point  (ii) — Public  Debt— -there  is  no  dispute 
that,  in  future,  the  Public  Debt  ought  to  be  Federal,  and  that 
there  will  be  no  necessity  for  any  borrowing  for  the  purposes  of 
"  Central  "  subjects.  With  regard  to  past  debts,  there  is  bound 
to  be  a  difference  of  opinion.  I  agree,  however,  with  the  proposals 
of  the  Finance  Department  of  the  Government  of  India  that  there 
may  be  a  budgetary  distinction;  but  the  liability  for  past  debts 
remains  a  charge  on  the  whole  of  the  revenues  of  India.  In  this 
connection  it  is  important  to  bear  in  mind  the  remarks  of  the 
Finance  Department  on  page  6,  in  which  they  say:  — 

"  It  is  suggested  that  it  would  be  much  simpler  if  the 
'  Central  '  share  in  the  pre-Federation  debt  were  fixed  as  a 
definite  capital  sum,  bearing  a  definite  rate  of  interest  at 
the  time  of  the  inauguration  of  the  new  Constitution,  which 
would  be  reduced  each  year  as  the  capital  JR  repaid  by  the 
'Central  *  share  in  the  Reduction  of  Debt  provision/' 

With  regard  to  point  (Hi),  I  agree  with  the  Government  of 
India,  Finance  Department  s  proposal  that  revenue  and  expenses  of 
the  non-Governors*  Provinces  should  be  entrusted  to  the  Federal 
Government.  If  the  North -West  Frontier  becomes  a  Governor's 
Province,  undoubtedly  then  the  revenues  and  expenditure  will  not 
be  entrusted  to  the  Federal  Government,  but  will  be  directly  in 
charge  of  the  Provincial  Government. 

With  regard  to  point  (iv),  primarily  the  Federal  Government's 
resources  would  be  "  indirect  "  taxation,  and  the  Provincial  sources 
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would  be  "  direct  "  taxation;  but  it  is  true  that  the  existing  sources 
of  "  indirect  "  taxation  will  not  be  sufficient  to  meet  the  require- 
ments of  the  Federal  Government,  and  that  we  may  have  either  to 
resort  to  further  "  indirect  "  taxation,  or  to  "  direct  "  taxation — 
of  course,  with  the  consent  of  the  States. 

Corning1  to  the  point  of  Income-tax,  as  I  have  said,  if  Income-tax 
cannot  be  a  Federal  subject — cannot  be  a  source  of  Federal  revenue 
— it  will  certainly  have  to  be  the  chief  source  of  "  Central  "  reve- 
nue to  meet  the  charges  of  the  "  Central  "  subjects.  But  I  am  of 
the  opinion  that  Income-tax  rates  ought  to  be  uniform  throughout 
India,  and  that,  for  that  purpose,  the  Income-tax  rate  ought  to 
be  fixed  by  the  "  Central  "  Authority,  and  that  it  should  continue 
to  be  collected  by  a  "  Central  "  agency.  Over  and  above  that 
rate,  however,  the  Provinces  should  have  the  freedom  to  levy  any 
surcharge  up  to  a  limit  to  be  fixed. 

Turning  to  point  (vi),  it  would  be  to  the  interests  of  India  as 
a  whole  if  inland  Customs  were  to  be  abolished  in  those  States 
where  they  exist;  and  in  no  case  ought  inland  Customs  to  be  allowed 
to  be  levied,  either  by  the  Provinces  or  by  the  States.  Where 
inland  Customs  do  exist,  in  my  opinion,  some  arrangement  ought 
to  be  made  to  do  away  with  them  and  to  compensate  those  States. 

Coming  to  point  (vii),  there  can  be  no  question  of  States  claim- 
ing a  share  in  "  indirect  "  taxes.  When  we  are  having  a  Federal 
Government  for  the  whole  of  India,  in  which  the  States  are  going 
to  have  their  full  share  with  the  British  Provinces,  then  "  indirect  " 
taxes  will  be  the  chief  source,  if  not  the  only  source,  of  the  Federal 
Government's  revenue.  So  there  can  be  no  question  of  the  re-dis- 
tribution of  such  revenue  between  the  various  Units.  It  may  be 
that  we  may  implement  our  resources  by  (<  indirect  M  taxes.  We 
may  levy  Excise  duties  or  Import  duties  on  some  other  articles. 
We  may  raise  our  sources  of  revenue  by  "  indirect  "  taxation,  and 
there  may  be  a  surplus;  but  that  surplus  will  have  to  be  equitably 
distributed  amongst  the  various  Units  of  Federated  India,  and  not 
among  the  States  alone. 

As  regards  point  (viii),  I  think  it  is  quite  reasonable  that  State 
tributes  ought  to  go.  They  will  be  an  anachronism  in  a  Federal 
India,  but  for  the  purposes  of  Federal  finance  no  account  should  be 
taken  of  the  maintenance  of  State  Forces.  State  forces  need  or 
need  not  be  maintained,  and  their  cost  ought  not  to  be  taken  into 
consideration.  If  we  take  into  consideration  claims  in  regard  to 
ceded  territories,  I  do  not  know  where  it  will  land  us,  and  I  hope 
this  question  will  not  be  pressed. 

With  regard  to  Maritime  States,  and  border  States  like  Kashmir, 
there  ought  to  be  some  provision  made  for  those  States  bearing  their 
share  of  the  burden  of  Federal  taxation.  If  "  indirect  "  taxation 
is  going  to  be  the  onlv  source  of  Federal  revenue,  then  the  Maritime 
States,  and  the  border  States  like  Kashmir,  will  be  contributing 
nothing  to  the  Federal  purse;  so,  if  they  want  to  have  that  im- 
munity which  they  enjoy  at  present,  then  some  other  source  of 
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revenue  will  have  to  be  found  by  which  they  will  be  contributing 
their  quota  towards  the  Federal  revenue. 

Coming  to  point  (ix),  I  am  strongly  of  the  opinion  that  there 
ought  to  be  a  control  over  Provincial  borrowing  by  the  Federal 
Government.  Of  course,  the  borrowing  by  Provincial  Governments 
on  the  credit  of  their  own  revenues,  and  to  a  limited  extent,  should 
not  be  so  restricted  as  it  has  been  in  the  past.  I  agree  with  the 
proposal  that  there  ought  to  be  set  up  a  Board  of  Loan  Coinmis- 
eioners,  which  Board  is  to  control  borrowing  throughout  India. 

With  regard  to  the  last  point,  I  agree  that  the  Provincial 
Balances,  for  the  present,  should  be  kept  with  the  Government  of 
India,  till  the  Reserve  Bank  is  set  up. 

Sir  Mirza  Ismail :  Lord  Chancellor,  I  know  that  you  are  all 
getting  impatient,  and  I  promise  you  that  I  shall  not  detain  the 
Committee  for  more  than  a  few  minutes. 

The  following  are,  in  my  opinion,  some  of  the  main  principles 
to  be  kept  in  view  in  framing  a  scheme  of  Federal  finance  for 
India: — (1)  Internal  trade  harriers  should  be  avoided  as  far  as 
possible.  This  is  doubtless  the  ideal  to  be  aimed  at,  but,  in  view 
of  existing  rights,  cannot  obviously  be  insisted  upon ;  (^)  The 
authority  entitled  to  the  proceeds  of  a  tax  should  impose  and  collect 
it  by  its  own  agency.  In  other  words,  legislation,  administration 
and  proceeds  of  taxation  should  be  vested  in  the  same  authority  as 
far  as  possible;  (3)  As  a  rule,  Federal  taxes  should  be  "  indirect  " 
and  Provincial  taxes  should  be  * 'direct";  but  this  would  be 
subject  to  the  following  conditions: — (//)  "  Indirect  "  taxation 
having  social  as  well  as  revenue  objects,  for  example,  Excise  on 
Alcohol  and  Narcotics,  should  belong  to  the  Units  of  the  Federa- 
tion; (6)  ''Direct"  and  "indirect"  taxation  should  be  co-ordi- 
nated, so  that  the  scheme  of  taxation  viewed  an  a  whole  may  be 
well  balanced. 

Applying  these  principles,  the  distribution  of  resources  between 
the  Federation  and  the  constituent  Units  would  be  somewhat  as 
follows: — Federal:  Maritime  Customs;  Excise  011  articles  such  as 
Salt,  Kerosene,  Petrol,  Matches;  Currency  and  Mint.  The  consti- 
tuent Units:  Land  revenue;  Income-tax;  Excise  on  Alcohol, 
Tobacco  arid  Narcotics;  Stamps;  Forests;  and  other  items.  It  may 
be  urged  that  the  Federal  sources  enumerated  above  may  not  be 
sufficient  to  meet  the  present  scale  of  Federal  taxation,  not  to 
speak  of  margin  necessary  for  emergencies.  I  would,  therefore, 
tentatively  suggest  the  assignment  to  the  Federation  of  some  such 
impost  as  a  Corporation  tax,  that  is,  a  sur-tax  without  refund  on 
profits  of  Companies.  As  joint-stock  enterprise  develops,  this  will 
mean  an  important  source  of  Federal  revenue.  It  may  be  urged 
that  this  would  be  a  form  of  "  direct  "  taxation ;  but  a  tax  of  the 
kind  suggested  is  essentially  one  in  respect  of  which  uniformity  is 
required  throughout  the  country.  If  additional  sources  are  found 
necessary  for  the  administration  of  Federal  subjects,  I  think  that 
such  an  exception  from  the  general  principle,  that  Federal  taxation 
should  be  "  indirect,"  would  not  be  open  to  serious  objection. 
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This  would,  of  course,  be  subject  to  necessary  financial  adjustment 
in  the  case  of  particular  Units. 

I  am  only  giving  expression  to  some  general  principles,  which 
should  be  kept  in  view  in  any  scheme  of  Federal  finance  for  India. 
I  do  not  say  that  they  could  all  be  adopted  immediately  without 
causing  serious  dislocation  of  existing*  arrangements.  The  question 
is  one  which  has  to  be  examined  in  detail  by  experts.  There  is, 
however,  one  matter  in  which  action  cannot  be  postponed  any  longer 
on  any  consideration  of  mere  expediency.  I  refer  to  the  contri- 
butions from  some  Indian  States  under  the  name  of  "  tributes,"  an 
expression  for  which  lias  since  been  substituted  a  less  offensive 
term.  The  change  of  name,  however,  only  conceals,  while  it  does 
riot  remove,  a  grave  injustice  done  to  the  people  of  the  States.  It 
is  recognised  on  all  hands  that  the  contributions  are  not  only 
burdensome,  but  inconsistent  with  the  status  of  equality  of  Units 
which  a  Federation  presupposes.  May  I  read  out  to  you  a  sentence 
or  two  from  the  Memorandum  of  the  Government  of  India  on  this 
subject?  They  say:  — 

"  It  has  further  to  be  remarked  that  the  objections  of 
States  to  continuance  of  these  payments  would  not  be  based 
solely  on  the  plea  of  their  being  supplementary  to  the  ordi- 
nary scale  of  contributions  by  Federal  Units.  There  is  the 
equally  cogent  plea  that  these  payments  denote  relations  of 
a  feudal  character,  and  that  the  States  will  admit  no  such 
relationship  between  themselves  and  the  Federal  Govern- 
ment." 

This  being  the  accepted  position,  I  am  surprised  that  a  proposal 
should  have  been  put  forward  that  the  contributions  should  be 
continued  until  such  time  as  the  condition  of  Federal  finances  should 
permit  of  their  abolition.  I  should  be  failing  in  my  duty  if  I 
did  not  express  my  view  that  such  a  proposal  would  cause  the 
people  of  the  States  serious  misgiving.  They  would  have  no  faith 
in  a  constitution  which  made  the  perpetration  of  an  admitted 
iniquity  an  element  of  its  financial  system.  I  would,  therefore, 
plead  for  the  immediate  abolition  of  the  contributions.  They 
should  have  disappeared  long  ago.  Under  present  conditions  they 
are  an  anachronism.  In  future  conditions  they  will  be  a  con- 
tradiction. The  Committee  will  pardon  me  if  I  speak  somewhat 
strongly  upon  this  subject.  They  will  remember  I  am  sure,  that 
Mysore  suffers  greatly.  It  pays  24i  lakhs,  or  more  than  one-third 
of*  the  total  head  of  contribution  shown  in  the  specimen  Budget. 
It  is  locally  regarded,  and,  I  hope,  generally  recognised — to  use 
the  words  o*f  the  Memorandum — as  a  crushing  burden. 

I  am  happy  to  be  able  to  conclude  this  part  of  my  speech  upon 
a  hopeful  note.  His  Highness  The  Maharaja  of  Mysore,  I  know 
full  well,  would  wish  me  to  express,  in  the  name  of  his  people,  as 
well  as  his  own,  their  gratitude  to  those  of  my  friends  on  the  other 
side  of  the  table  who  have  given  such  a  tangible  expression  of  the 
sympathy  with  which  they  view  our  desire  ror  the  removal  of  this 
real  and  undoubted  burden. 
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As  at  present  advised,  I  am  inclined  to  favour  the  States  joining, 
on  a  voluntary  basis,  in  a  scheme  of  co-ordinated  public  borrowing, 
such  as  that  outlined  in  the  Memorandum.  The  other  important 
questions  dealt  with  in  the  Memorandum,  including  the  classifica- 
tion of  debt  and  other  charges  as  Federal  and  '*  Central,"  will 
require,  arid  I  have  no  doubt  will  receive,  detailed  examination  at 
the  hands  of  the  sub-Committee. 

Chairman :  The  Federal  Structure  sub-Committee  on  Finance 
will  meet  at  2-30  on  Monday.  You  will  be  very  thankful  to  hear 
that  Lord  Peel  lias  accepted  the  chairmanship  of  that  sub-Com- 
mittee. I  just  want  to  say  this.  I  hope  that  soon  the  British 
Parliament  will  be  engaged  in  discussing  this  question,  and  there- 
fore I  am  very  anxious  that  we  should  have  on  this  Finance  sub- 
Committee  men  who  will  have  to  explain  it  when  it  comes  before 
Parliament.  I  think  it  is  very  important,  therefore,  that  we  have 
got  Lord  Peel,  because,  in  the  House  of  Lords,  when  a  Bill  comes 
on,  he  will  have  been  all  through  it  and  will  be  in  a  position  to 
explain  it.  With  regard  to  the  sub-Committee,  I  have  made  en- 
quiries from  all  the  various  groups,  and  Their  Highnesses  have 
suggested  the  four  that  we  are  going  to  appoint  for  them.  Sir 
Akbar  Hydari,  Sir  Mirza  Ismail,  Colonel  Haksar  and  Mr.  Krish- 
nama  Chari.  For  the  British  Indian  group,  we  are  going  to 
appoint  Mr.  Bent  hall,  Sir  Maneekjee  Dadabhoy,  Mr.  lyengar.  Sir 
Saved  Sultan  Ahmed  and  Dr.  Shafa'at  Ahmad  Khan.  Major 
Oliver  Stanley,  M.P.,  will  be  a  member;  and,  with  regard  to  the 
two  financial  experts  that  I  suggested  to  you,  I  am  very  glad  to 
say  that  we  shall  have  on  this  sub-Committee  two  men  with  expe- 
rience as  Financial  Secretaries  to  our  Treasury — Mr.  Pethiek- 
Lawrence,  who  was  the  Financial  Secretary  to  the  Treasury  in  the 
Labour  Government,  and  Major  Elliot,  who  is  the  Financial  Secre- 
tary to  the  Treasury  in  this  Government.  I  am  very  thankful  to 
say  that  they  are  members  of  this  Committee,  and  that  they  can 
both  come  on  the  sub-Committee.  We  have  thus  the  advantage 
that,  when  this  matter  does  come  before  Parliament,  we  shall  have 
in  the  House  of  Commons,  to  explain  it,  Major  Oliver  Stanley, 
Major  Walter  Elliot,  and  Mr.  Pethick-Lawrence.  That  will  be  a 
great  advantage  to  us.  And  we  shall  have  Lord  Peel  in  the  House 
of  Lords. 

With  regard  to  the  terms  of  reference  I  do  not  think  there  is 
much  difficulty.  They  are  as  follows:  — 

"  To  appoint  a  sub-Committee  to  examine  and  report  upon 
the  general  principles  upon  which  the  financial  resources 
and  obligations  of  India  should  be  apportioned  between  the 
Federation,  the  British  Indian  Units  jointly  and  severally, 
and  the  States  Units. " 

I  hope  very  much  that  the  Committee  will  be  able  to  finish  its 
work  in  a  very  short  time. 

(The  sub-Committee  adjourned  at  1-30  p.m.) 
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PROCEEDINGS  OF  THE  THIRTY-FIRST  MEETING  OF  THE  FEDERAL 
STRUCTURE  COMMITTEE  HELD  ON  MONDAY,  STH  OCTOBER,  1931, 
AT  11-0  A.M. 

Adjournment. 

Chairman :  Your  Highnesses  and  Gentlemen,  The  notice  con- 
vening this  meeting  of  the  Federal  Structure  Committee  is  in  the 
following  terms :  — 

"  The  Committee  will  meet  on  Monday,  5th  October,  at 
11  o'clock  in  the  Drawing  Room,  St.  James's  Palace,  instead 
of  at  11-30  as  previously  arranged.  It  is  understood  that  a 
proposal  will  be  made  on  behalf  of  some  members  parti- 
cipating in  the  informal  discussions  now  proceeding  on 
Minority  questions  that  the  Federal  Structure  Committee 
should  adjourn  in  order  to  make  sufficient  time  available  for 
these  discussions/* 

Does  anybody  wish  to  say  anything  on  that? 

Pandit  M.  M .  Mulariya :  I  propose  that  this  Committee  should 
meet  next  Friday,  in  order  to  give  further  time  for  the  discussions 
that  are  going  on  in  the  Minorities  Committee. 

Chairman:  You  think  that  that  will  make  sufficient  time  avail- 
able for  the  discussions. 

Now,  Pandit  Malaviya,  I  quite  see  that  point.  Of  course,  as 
far  as  we  are  concerned,  we  are  here  with  all  our  information  and 
all  our  staff  and  I  do  not  know  how  many  alternatives,  and  we  are 
not  only  willing  but  we  are  ready  to  go  on  now ;  but  I  quite 
appreciate  your  difficulties,  and  if  you  desire  a  little  delay,  by  all 
means,  I  think,  subject  to  what  anybodv  else  says,  you  ought  to 
have  it.  But  I  am  sorry  for  the  delay,  because  we  are  very,  very 
anxious  to  push  on,  and  I  rather  gather  that  some  of  you  think  that 
you  would  like  to  return  to  India  some  time  this  year. 

It  has  been  proposed  by  the  Pandit  Malaviya  that  we  should  not 
meet  until  Friday.  Has  anybody  anything  to  say  about  that? 

//. H.  The  Nawab  of  Bhopal:  We  have  no  objection. 
Chairman:  Sir  Akbar? 

Sir  Akbar  Hydari :  No  objection.  We  want  to  meet  the  wishes 
of  the  party  opposite. 

Chairman :  I  had  hoped  for  a  very  long  day  to-day ;  but  I  do  see 
that  every  opportunity  ought  to  be  taken  to  settle  this  difficult 
question.  I  am  only  going  to  say  one  thing.  Personally  I  am 
getting  a  little  tired  of  debates;  I  want  decisions.  I  am 
quite  sure  you  will  help  to  get  decisions;  and,  if  a  little 
aelay  will  contribute  to  a  satisfactory  settlement  of  this  question, 
nobody  will  be  more  pleased  than  I  shall  be. 

Mr.  Jinnah,  have  you  any  point  on  this? 
Mr.  Jinnah:  No,  Sir. 
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Chairman:  Sir  Muhammad? 
Sir  Muhammad  Shaft:  No,  Sir. 

Chairman:  Very  well — 11  o'clock  on  Friday;  but  I  think  that 
must  be  peremptory.  I  think  we  really  must  start.  I  am  sorry 
for  the  delay,  but  I  must  say  I  think  you  are  justified  under  the 
circumstances  in  asking  that  the  proceeding's  should  be  delayed  for 
a  short  time. 

(The  Committee  adjourned  at  11-14  a.m.) 


PROCEEDINGS  OF  THE  THIRTY-SECOND  MEETING  OF  THE  FEDERAL 
STRUCTURE  COMMITTEE  HELD  ON  FRIDAY,  THE  9ra  OCTOBER, 
1931,  AT  11-0  A.M. 

Adjournment. 

Chairman  :  Your  Highnesses  and  Gentlemen,  Before  we  proceed 
to  any  discussion  this  morning,  I  would  ask  your  permission  to 
make  a  fe,w  remarks  on  the  situation  in  which  we  find  ourselves. 
We  are  all  naturally  disappointed  that  the  Minorities  Committee 
has  failed  up  till  now  to  reach  a  final  agreement  on  the  difficult 
problem  which  was  referred  to  it;  but  I,  at  any  rate,  am  not  dis- 
mayed— I  am  not  even  downhearted.  On  the  contrary,  in  my 
view  the  situation  is  excellent,  for  we  are  all  determined  that  this 
Round  Table  Conference  shall  not  fail,  and  that  this  Federal  Struc- 
ture Committee  shall  continue  its  work  and  bring  it  to  a  successful 
conclusion. 

If  we  failed  we  should  be  the  laughing-stock  of  the  world.  But 
there  is  something  far  more  serious  and  far  worse  than  that. 
What  is  to  happen  in  India  if  we  are  not  successful?  J  shudder 
to  think. 

In  a  few  weeks'  time  you  will  be  returning  to  your  own  delight- 
ful country,  and  your  friends  will  meet  you  as  you  land  at  Bombay. 
They  will  ask  you  "  What  have  you  brought  back  for  us?  "  Is 
your  reply  to  be  "  Nothing?  "  They  will  ask  you  "  What  have 
you  done;  "  and  is  your  answer  to  be  "  We  have  done  nothing  at 
all?  "  My  friends,  you  have  come  thousands  of  miles  to  attend 
this  Conference.  I  know — for  many  of  you  have  honoured  me  by 
your  confidence — that  many  of  you  are  here  at  great  personal 
inconvenience  and  great  professional  loss.  Have  you  made  all  these 
sacrifices  merely  to  persist  in  disagreement?  Believe  me,  there  is 
not  an  Englishman  here  who  is  not  longing  to  help  you  and  to  see 
India  a  nation,  with  all  its  classes  and  all  its  communities  dwelling 
together  in  unity,  and  with  their  leaders  (many  of  whom  I  see 
Wfore  me)  joining  together  to  ensure  the  happiness  of  350  million 
men  and  women.  If  any  member  of  this  Committee  had  only 
himself  to  consider,  he  would  be  at  liberty  to  walk  out  of  this 
room  and  go  for  a  well-earned — and  may  I  add  in  respect  of  many 
of  you — a  much  needed  holiday.  But  we  are  not  at  liberty  to 
consider  ourselves  only.  Upon  our  remaining  here  and  coming  to 
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a  decision  rests  in  a  great  measure  the  well-being  of  one-fifth  of 
the  human  race. 

Again  I  say  we  want  to  help  you.  You  know  I  do.  But  you 
must  first  learn  to  help  yourselves.  One  thing  we  all  have  ta 
cultivate,  both  now  and  in  any  future  Federal  Government — and 
that  is  the  will  and  the  desire  to  agree.  Without  that  there  can 
be  no  present  and  no  future  success.  Forgive  me  for  telling  you : 
you  have  captured  the  heights;  you  are  within  sight  of  the  promised 
land  for  which  you  and  your  fathers  have  waited  so  long  and  so 
patiently.  Wfyen  success  is  in  your  grasp,  are  you  going  to  let  it 
slip?  Are  you  going  to  turn  your  back  on  that  promised  land,, 
and  retreat  to  the  desert  of  disagreement  and  the  chaos  of  non-co- 
operation?  How  can  you  walk  together  unless  you  be  agreed? 
Do  not  be  discouraged.  Let  us  make  another  effort.  It  is  possible 
for  you  to  see  with  your  own  eyes  the  desire  of  India  accomplished. 
Do  not  imagine  that  your  children's  children  alone  will  have  that 
satisfaction.  It  is  for  you  to  decide  whether  you  shall  see  it 
yourselves. 

With  regard  to  minorities,  YOU  will  expect  me  to  say  something. 
I  have  purposely  stood  aside,  because  my  work  has  been  here,  and 
not  on  the  Minorities  Committee ;  but  it  may  help  you  to  have  the 
views  of  a  fresh  mind  upon  the  subject.  I  realised  from  the 
beginning  that  it  is  no  doubt  the  most  difficult  of  all  the  questions 
that  we  have  to  decide.  You  will  forgivfe  me  for  saying  this — that 
as  I  realised  that  at  the  beginning,  I  realise  this  now,  that  every 
member  has  honestly  done  his  best  to  come  to  an  agreement  upon 
the  subject.  There  is  not  one  of  you  who  does  not  want  an  agree- 
ment, but  you  are  quite  rightly  (and  I  do  not  blame  you)  advancing 
your  own' points  of  view.  In  my  view,  the  immediate  question  with 
regard  to  the  minorities  is  not  what  the  settlement  shall  be,  but 
the  method  by  which  there  shall  be  a  settlement.  I  would  ask  you 
to  turn  your  attention  to  that  for  the  next  few  days.  You  have 
tried  your  best  to  get  a  settlement.  I  am  not  blaming  you,  but 
let  us  see  now  what  is  the  best  way  of  getting  a  settlement. 

With  those  few  words  I  want  to  offer  you  a  suggestion  with 
regard  to  future  procedure,  and  perhaps  you  will  allow  me  to  adopt 
tones  not  quite  so  serious  as  those  in  which  I  have  been  speaking 
to  you.  I  do  not  know  what  you  think,  but  I  should  think  that 
you  must  all  be  tired  of  memoranda,  minorities  and  midnight 
meetings.  I  should  think  that  you  would  be  glad  to  have  a  rest 
for  a  day  or  two,  or  for  several  days  for  that  matter. 

I  was  very  sorry  that,  when  you  came  over  here,  a  General 
Election  should  have  delayed  matters.  I  was  sorry  for  two  reasons. 
First,  because  I  think  that  the  coming  on  of  a  General  Election 
did  to  some  extent  distract  attention  from  our  work.  When  vou 
came  over  here  on  the  last  occasion  in  November  and  December, 
you  occupied  the  centre  of  the  stage,  and  a  great  work  was  done 
in  educating  public  opinion.  This  time,  unfortunatelv,  the  General 
Election  has  rather  monopolised  public  attention ;  but  as  you  know 
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it  is  an  ill  wind  that  blows  nobody  good.  I  thought  to  myself  last 
night:  "  I  am  not  sorry  that  they  are  over  here  during  a  General 
Election,  because  they  will  soon  be  having  a  General  Election  them* 
selves  in  India,  and  they  will  know  a  little  about  it."  For 
example,  some  of  you  will  know  exactly  what  to  call  each  other 
for  three  weeks.  And,  if  one  distinguished  member  will  allow  me 
to  say  so,  I  am  looking  forward  with  great  interest  to  receiving  a 
•copy  of  the  "  Hindu  "  with  the  first  leading  article  on  the  state 
of  parties  at  the  first  Indian  General  Election.  I  hope  it  is  not 
all  a  waste  of  time,  therefore. 

Now,  I  am  going  to  suggest  this.  The  subjects  we  are  going  to 
discuss  you  cannot  discuss  as  tired  men,  and  I  do  not  think  it  is 
much  use  going  on  very  far,  if  at  all  to-day.  But  I  have  a  piece 
of  good  news  for  you.  Thanks  to  Lord  Peel  and  the  other  members 
of  the  Finance  sub-Committee,  they  have  just  signed  what  is  in 
effect  a  unanimous  Report.  Tust  when  things  look  pretty  bad,  it 
is  a  great  thing  to  think  that  there  is  something  which  is  all  right. 

I  think  the  best  thing  to  do,  subject  to  what  you  say — because 
it  is  a  matter  for  you — is  that  we  should  take  that  Report  on 
Tuesday.  I  will  get  it  circulated  to-morrow,  and  it  you  take  my 
advice  you  will  not  look  at  it  on  Sunday.  We  can  discuss  it  on 
Tuesday,  and  we  have  the  advantage  here  of  a  very  distinguished 
expert  sitting  next  to  Sir  Muhammad  Shafi  (Sir  Purshotamdas 
Thakuvdas),  who  is  just  in  time  to  help  us  with  some  deliberations 
on  that  Report;  and  that  Report  is  a  very  big  step  forward. 

The  next  thing  I  would  suggest  is  this.  I  do  not  know  how 
long  that  will  take,  because  the  matter  is  a  difficult  one  and  I 
should  like  to  hear  opinion  on  it,  but  I  am  very  anxious  to  get  this 
next — I  am  very  anxious  to  get  the  Federal  Court  settled,  because 
I  think  that,  if  we  get  that  on  to  good  sound  lines,  it  will  be  a 
very  great  help  in  the  determination  of  many  questions  which  I  do 
not  want  to  go  into  at  present.  I  will  circulate,  if  you  will  allow 
me  to  do  so,  on  Monday,  a  document  about  a  Federal  Court,  so 
that  when  we  have  finished  the  Finance  question  we  will  at  once 

fet  on  to  the  question  of  the  Federal  Court,  and  when  we  have 
nished  the  Federal  Court  we  will  get  on  to  all  those  questions — 
and  there  are  a  good  many  of  them — in  the   document   I   have 
circulated  to  you,  which  are  really  not  affected  to  any  extent,  if  at 
all,  by  the  communal  question. 

Now,  in  that  sort  of  way  we  shall  be  able  to  make  very  consi- 
derable progress,  and  during  that  time  you  will  be  discussing  other 
matters;  but,  if  I  may  again  advise  you,  the  sort  of  thing  I  would 
advise  you  with  regard  to  minorities  is  to  concentrate  for  a  while, 
not  on  what  the  settlement  is  to  be,  but  on  what  way  the  settlement 
is  to  be  obtained.  I  do  not  want  to  discuss  that  now — I  know 
perfectly  well  the  suggestions  which  have  been  put  forward,  and  so 
on — and  I  think  in  that  sort  of  way  we  can  continue  our  delibera- 
tions. 

The  General  Election  will  not  make  any  difference.  We  will 
sit  here,  and  after  this  short  rest  and  short  adjournment  go  on  in 
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this  way,  if  that  commends  itself  to  your  view.  What  do  you 
think  of  that,  Sir  Muhammad  Sliafi? 

Sir  Muhammad  Shafi :  The  suggestions  made  by  you,  Lord 
Chancellor,  is  acceptable  so  far  as  we  are  concerned. 

Chairman:  Thank  you  very  much.  Now,  Mr.  Gandhi,  what 
sort  of  view  do  you  take  of  this? 

Mr.  Gandhi:  Well,  Lord  Chancellor,  I  know  that  I  have  been 
somewhat  instrumental  in  postponing  the  deliberations  of  this  Com- 
mittee; and,  being  in  that  unfortunate  position,  I  now  feel  some 
diffidence  when  I  say  that  we  cannot  afford  to  waste  a  single 
minute.  We  have  come,  as  you  very  properly  say,  all  these  several 
thousand  miles  in  order  to  work,  and  not  in  order  to  seek  recreation 
or  holiday;  so  I  would  certainly  say  that,  if  it  is  at  all  possible, 
we  should  go  through  the  work  of  the  Federal  Structure  Committee 
without  waiting  for  a  single  minute.  If  at  the  back  of  our  minds, 
individually  or  collectively,  the  thought  is  lurking  that,  even 
though  *we  might  be  sitting  over  the  deliberations  of  the  Federal 
Structure  Committee,  we  would  be  really  marking  time  until  the 
minorities  question  is  settled — if  that  really  is  the  feeling  which  we 
would  not  or  we  dare  not  express — then  I  would  suggest  that  we 
express  that  feeling  and  come  to  a  decision. 

I  myself  endeavoured  to  express  my  own  deliberate  opinion 
yesterday  that  there  is  not  that  absolutely  vital  connection  with  the 
work  of  this  Committee.  The  minorities  question  is  undoubtedly 
a  very  important,  if  not  the  most  important,  question.  It  has 
always  occupied  in  my  own  mind  its  natural  place,  but  it  has  never 
overshadowed  the  other  equally  important  consideration.  And, 
after  having  laboured  at  this  question  for  seven  days,  I  saw  more 
clearly  than  I  had  seen  before  that  probably  the  minorities  question 
would  not  be  satisfactorily  settled  unless  the  great  fundamental 
questions  were  settled.  Tliat  being  my  conviction,  I  should  like 
tKe  proceedings  of  this  Committee  to  be  clothed  with  reality,  and 
that,  on  several  heads  which  you,  with  your  amazing  industry, 
have  been  piling  upon  us  from  day  to  day  and  week  to  week,  we 
should  come  to  summary  decisions  instead  of  making  speeches. 
Therefore,  if  I  may  give  my  opinion  without  any  mental  reservation 
whatsoever,  I  would  suggest  that,  if  we  really  feel,  as  I  feel,  that 
we  should  consider  and  face  the  questions  that  are  before  this 
Committee  on  their  merits,  irrespective  of  what  may  happen  in 
connection  with  the  minorities  question,  then  I  say  that  we  should 
sacrifice  every  holiday;  and  I  know  that  we  shall  get  the  strength 
to  go  through  this  work  without  coming  to  grief  if  we  mean  serious 
business. 

But  I  repeat,  as  I  conclude,  that  if  at  the  back  of  our  minds 
the  impression  is  that  we  should  continue  to  work  and  yet  not 
work,  I  think  that  it  would  not  be  just  to  India,  it  would  not  be 
just  to  ourselves,  and  it  would  not  be  just  to  the  British  Ministers 
either.  Therefore,  I  feel  most  strongly  that  we  do  not  need  anjr 
holiday.  Every  minute  that  we  have  is  really  pledged  to  this  wort, 
and  no  other. 
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Sir  Tej  Bahadur  Sapru  :  My  Lord  Chancellor,  I  really  do  not 
think  there  is  any  difference  of  opinion  between  what  you  said  just 
now  and  what  Mahatma  Gandhi  has  said. 

You  also  said  just  now  that  you  would  like  to  take  up  the 
question  of  the  Federal  Court.  I  believe — and  it  is  niy  honest 
conviction — that  the  Federal  Court  is  going  to  play  a  very  great 
part  in  the  constitution  of  India,  especially  in  relation  to  the 
minorities  themselves.  As  it  has  happened  elsewhere,  so  it  will 
happen  in  India,  that  a  great  deal  of  protection  to  minorities  will 
come  from  the  jurisdiction  which  you  may  confer  upon  the  Federal 
Court.  For  instance,  the  question  of  the  interpretation  of  the 
constitution,  and  the  question  of  the  enforcement  of  fundamental 
rights  on  which  we  are  all  very  keen,  will  be  within  the  province 
of  the  Federal  Court.  Therefore,  if  we  take  up  the  question  of  the 
Federal  Court  on  Tuesday  and  devote  a  few  days  to  it — possibly 
two  days  to  it — I  do  not  think  we  shall  be  wasting  our  time  at  all. 

I  did  not  understand  Tour  Lordship  to  say  or  suggest  that  you 
intended  to  side-track  the  work  of  the  Federal  Structure  Committee 
so  far  as  it  relates  to  those  heads  which  have  not  yet  been  touched. 

Chairman  :  Oh,  no. 

Sir  Tej  Bahadur  Sapru  :  We  are  going  to  progress  up  to  them 
stage  by  stage;  and  I  should  be  very  sorry  indeed,  if  on  account  of 
the  failure  of  our  work  on  the  Minorities  Committee,  we  in  any  way 
weakened  our  position  and  allowed  time  merely  to  pass  by*deceiving 
ourselves  that  we  were  doing  work  while  we  were  not  doing  any 
real  work.  If  you  will  permit  me  to  say  one  thing,  I  will  say  it; 
and  I  will  speak  with  all  the  emphasis  and  all  the  candour  of 
which  I  am  capable.  Not  only  has  it  been  disappointing1  to  you, 
the  British  members  of  the  Committee,  but  it  has  been  disappoint- 
ing to  us  all  that  our  efforts  should  not  have  been  crowned  with 
success.  I  have  not  the  least  doubt  that  every  one  of  UH  realised 
the  importance  of  the  question  of  minorities;  arid,  frankly,  I  think 
that  it  is  a  most  vital  condition  of  our  success  that  we  should  come 
to  a  satisfactory  solution  of  the  minority  problem,  rather  than 
allow  the  situation  to  deteriorate  from  day  to  day.  T  also  realise 
that  the  reactions  of  our  failure  on  that  question  in  India  will  be 
very  serious — far  more  serious  than  we  are  prepared  to  own  or 
than  we  are  prepared  to  realise. 

That  question  has  got  to  be  settled,  must  be  settled,  and  will 
be  settled  some  day  or  somehow  by  some  one.  It  may  be  by  our- 
selves;  it  may  be  by  any  other  method.  As  Your  Lordship  said 
just  now,  the  real  question  is  as  to  the  method  of  settlement,  and 
we  have  got  to  apply  ourselves  to  it  undaunted  by  the  failure  that 
has  attended  us  so  far.  Although  unkindly  critics  may  say  that 
we  have  betrayed  and  incapacitated  a  settlement  of  an  important 
question  like  this,  I  will  say  this  in  our  self-defence,  that  we  are 
not  the  only  people  who  have  met  and  failed  to  arrive  at  a  settle- 
ment on  some  important  question.  I  will  appeal  to  Your  Lord- 
ship's experience  of  international  conferences.  Occasions  have 
arisen  in  recent  European  history  when  everything  seemed  to  be  on 
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the  breaking  point;  and  when  parties  had  discussed  things  again 
and  yet  again,  they  met  and  brought  about  a  settlement.  If  we 
are  serious  about  our  business,  and  if  there  is  any  earnestness  about 
it,  I  think  that  we  owe  it  to  ourselves,  we  owe  it  to  our  country, 
and  we  owe  it  to  yourselves,  that  we  should  again  seriously  tackle 
this  problem;  and,  if  we  can  present  you  with  an  agreed  settlement 
on  this  question,  I  do  not  think  that  there  is  anything  better  to 
hope  for.  Supposing  that  we  are  unable  to  come  to  an  agreed 
settlement  on  the  various  questions  that  divide  us,  we  should  at 
any  rate  be  able  to  arrive  at  a  settlement  as  to  the  method  by 
which  we  have  got  to  approach  this  question. 

I  will  not  discuss  the  question  of  the  method  at  all,  as  I  do  not 
wish  to  prejudice  any  ideas  upon  that  particular  question.  Of  one 
thing  I  am  quite  (dear.  Every  one  of  us  realises,  and  ought  to 
realise,  that  the  failure  of  this  Conference  means  a  disaster  to  us 
in  India.  A  state  of  things  which  I  dare  not  contemplate  may 
supervene  the  failure  of  this  Conference,  and  probably  many  of  us 
must  revise,  under  the  necessity  of  circumstances,  our  pre-conceived 
ideas.  I  believe  that  every  one  of  us  holds  his  conviction  very 
dearly;  but,  when  the  question  of  settlement  arises,  I  think  that 
we  have  to  revise  many  ideas  on  the  question.  I  do  still  hope  that, 
notwithstanding  the  disappointment  that  has  arisen  on  account  of 
the  failure  of  our  work  there,  we  shall  be  wise  before  it  is  too  late. 
It  does  Hot  matter  to  me  whether  those  who  are  here  are  here  in  a 
representative  capacity  or  in  any  other  capacity.  We  are  capable 
of  arriving  at  a  settlement.  Surely  the  men  who  have  assembled 
here,  if  I  may  very  modestly  and  humbly  say  it,  represent  some  of 
the  best  elements  in  my  country;  and  it  will  be  a  serious  reproach 
to  us  if,  at  the  end,  we  have  got  nothing  to  say  but  that  we  have 
tried  again  and  we  have  failed.  In  that  spirit  I  am  prepared  to 
support  the  suggestion  that  our  work  should  go  on  uninterruptedly. 
What  particular  head  we  shall  take  first,  and  what  particular  head 
we  shall  take  next,  is  a  matter  which  I  should  leave  absolutely  to 
your  discretion.  So  long  as  our  work  takes  us  one  stage  further 
towards  the  completion  of  the  work,  I  should  be  satisfied.  I  have 
nothing  more  to  say. 

Mr.  Zafrnllfih  Khan  :  Lord  Chancellor,  Sir  Muhammad  Shafi, 
on  behalf  of  the  Muslim  Delegation,  has  already  expressed  our 
willingness  to  co-operate  in  the  work  of  this  Committee  to  the 
extent  to  which  you  have  outlined  the  immediate  feature  stages  of 
the  work  of  this  Committee.  Mr.  Gandhi  has  made  an  appeal  that, 
when  we  express  our  views  with  regard  to  the  programme  of  the 
work  of  this  Committee,  we  should  have  no  mental  reservations. 
It  is  only  in  order  to  avoid  any  misunderstanding  at  any  subsequent 
stage  that  I,  on  behalf  of  the  Muslim  Delegation,  desire  to  supple- 
ment what  Sir  Muhammad  Shafi  has  said. 

We  consider  that,  so  far  as  some  of  the  very  outstanding  ques- 
tions are  concerned  which  have  to  be  dealt  witlTby  this  Committee, 
it  would  be  impossible  to  enter  upon  any  discussion  of  them  so  long 
as  the  question  of  the  Safeguards  for  the  minorities  is  still  pending, 
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and  the  principles  of  that  question  have  not  been  settled.  It  is  not 
in  any  spirit  of  resentment  or  irritation  or  obstruction  that  we  wish 
to  make  that  submission.  It  is  because  we  feel  that,  under  those 
circumstances,  we  would  not  be  able  to  give  any  assistance  whatso- 
ever towards  the  solution  of  these  questions  that  we  take  up  that 
position.  All  that  we  would  be  able  to  do  in  that  case,  if  you 
called  upon  us,  Lord  Chancellor,  to  express  our  views  with  regard 
to  those  questions,  would  be  to  say  something  like  this:  "  If  this 
is  secured,  and  this  is  guaranteed,  and  this  is  not  interfered  with, 
and  that  is  not  moved,  and  that  is  brought  a  little  nearer,  then 
we  think  this."  We  should  have  to  say  "  If  any  of  these  factors 
is  changed,  then  we  think  otherwise;  and  if  there  is  any  change  in 
that  direction,  then  we  think  in  another  fashion."  I  leave  it  to 
you  to  appreciate  what  kind  of  help  we  would  be  rendering  to  you 
in  that  case.  I  believe  we  would  only  be  adding  to  the  difficulties 
and  perplexities  of  the  question  rather  than  contributing  towards 
its  solution. 

That  being  so,  I  must  make  ii  perfectly  clear  that  our  willing- 
ness to  continue  to  participate  in  the  work  of  tin's  Committee  with 
regard  to  the  two  stages  at  present  outlined  by  you,  Lord  Chan- 
cellor, is  based  on  the  desire  ihat,  while  we  are  still  considering 
the  question  of  the  Safeguards  for  minorities,  we  should  not  lose, 
as  Mr.  Gandhi  has  said,  a  single  minute  of  the  time. 

Nobody  can  say  that  the  question  of  Federal  finance  or  that  the 
question  of  the  Federal  Court  is  a  whit  less  important  than  any  of 
the  other  questions  which  this  Committee  has  to  consider.  We  feel 
we  can  go  on  with  the  discussion  of  those  questions,  inasmuch  aa 
no  aspect  of  those  questions  does  in  any  way  affect  the  communal 
question;  and  if,  by  the  time  we  have  finished  with  the  discussion 
of  those  questions,  we  can  discover  any  other  topic  which  is  to  tho 
same  extent  entirely  free  from  communal  considerations,  we  would 
be  willing  to  go  on  with  the  consideration  of  any  such  questions. 

It  must  be  realised,  however,  that  the  moment  we  were  faced 
with  a  question  which,  directly  or  indirectly,  involves  01  affects 
any  communal  consideration  or  any  rights  of  or  Safeguards  for  tho 
minorities,  we  would  not  be  able  to  discuss  that  question  or  make 
any  contribution  towards  its  solution  until  at  least  the  principles 
of  the  Safeguards  for  minorities  and  the  safeguarding  of  various 
interests  have  been  settled  to  the  satisfaction  of  the  different 
interests  and,  so  far  as  we  are  concerned,  to  the  satisfaction  of  our 
Delegation. 

With  regard  to  this  I  might  draw  the  attention  of  this  Com- 
mittee to  what  was  said  yesterday  by  Sir  Muhammad  Shafi  in  the 
Minorities  Committee  with  reference  to  a  remark  that  fell  from 
Mr.  Gandhi  that  the  decision  of  the  minorities  question  may  be  left 
for  settlement  by  a  judicial  commission.  With  reference  to  this 
remark,  Sir  Muhammad  Shafi  observed  that,  in  making  this  remark, 
Mr.  Gandhi  overlooked  one  vital  factor  in  the  question,  and  that 
was  that  no  constitution  could  be  framed — let  alone  that  the 
constitution  as  framed  should  contain  a  provision  as  suggested  by 
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Mr.  Gandhi — till  this  question  was  settled.  Let  me  also  draw  the 
attention  of  the  Committee  to  one  or  two  observations  which  the 
Prime  Minister  made  in  the  Minorities  Committee  on  this  question : 
"  There  is  another  point  I  want  to  put  to  you.  Will  any 
of  you  tell  me,  quite  honestly,  that  the  continued  existence 
of  this  problem  unsolved  can  be  overlooked  either  by  your- 
selves if  you  were  drafting-  your  own  constitution  or  by  His 
Majesty's  Government  if  it  wefe  trying  to  draft  a  constitu- 
tion for  you?  I  bring;  you  up  against  facts.  You  know 
perfectly  well — especially  every  one  of  you  who  has  been 
in  public  life  and  has  faced  the  practical  problems  of  public 
life — you  know  perfectly  well  that  whilst  this  problem  is 
unsolved  it  puts  an  enormous  obstacle  in  the  way  of  consti- 
tution making-  for  India,  not  simply  because  that  constitution 
must  be  drafted  by  His  Majesty's  Government  under  present 
circumstances,  but  supposing  I  said  to  you  on  behalf  of  the 
Government,  and  supposing-  Parliament  agreed,  '  Take  the 
business  over  to  yourselves/  why,  you  know  perfectly  well 
that  you  could  not  go  six  inches  without  coming  to  a 
deadlock." 

That  is  perfectly  true. 

May  I  wind  up  by  submitting  that,  at  one  time,  the  importance 
of  the  solution  of  this  minorities  problem  was  considered  so  vital 
by  Mr.  Gandhi  himself  that,  at  a  meeting  at  the  Viceregal  Lodge, 
towards  the  end  of  March,  Mr.  Gandhi  expresssed  the  opinion  that 
this  was  not  only  a  very  vital  question,  but  that,  without  its 
solution,  it  would  be  impossible  for  him  to  take  any  part  in  this 
Conference.  It  is  only  a  spirit  not  to  obstruct  in  any  way  the 
work  of  this  Committee,  so  far  as  it  is  possible  to  do  so  without 
giving  opinions  on  matters  which  would  be  of  no  value  whatsoever, 
that  we  could  proceed  on  those  lines ;  and,  so  far  as  those  questions 
are  not  touched,  we  shall  give  all  the  co-operation  and  all  the 
assistance  that  we  can  in  your  work. 

I  thought  it  was  best  to  make  it  clear  to  what  extent  we  can 
proceed  with  the  work. 

(The  Committee  adjourned  at  1 1-4-5  a.m.) 

PROCEEDINGS  OF  THE  THIRTY-THIRD  MEETING  OF  THE  FEDERAL 
STRUCTITRE  COMMITTEE  HELD  ON  THE  13TH  OCTOBER,  1931,  AT 
11-0  A.M. 

HEAD  4. 

Distribution  of  the  Financial  Resources  between  the  Federation  and 

its  Units. 

DISCUSSION  ON  THE  REPORT  OF  THE  FEDERAL  FINANCE  SUB- 
COMMITTEE.* 

Chairman :  Your  Highnesses  and  Gentlemen,  The  business 
which  is  before  us  to-day  is  the  discussion  of  the  Report  of  the 

*  The  Report  of  the  Federal  Finance  sub-Committee  is  printed  as  an 
Appendix  to  the  Third  Report  of  the  Federal  Structure  Committee. 
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federal  Finance  sub-Committee;  and,  before  we  begin  this  dis- 
cussion, I  am  sure  you  will  agree  with  me  that  we  ought  to  tender 
our  thanks  and  our  congratulations  to  Lord  Peel  and  the  other 
members  of  the  sub-Committee  for  producing  for  us,  at  rather  short 
notice,  such  a  very  clear  and  lucid  Report.  I  think  that  they 
have  greatly  helped  on  the  business  which  we  have  in  hand. 

Lord  Peel:  Lord  Sankey,  I  formally  present  the  Keport  of  the 
Finance  sub-Committee  to  the  Federal  Structure  Committee.  At 
this  stage  there  are  not  many  observations  that  I  wish  to  make, 
because  I  hope  I  may  assume  that  most  of  the  members  of  the 
Federal  Structure  Committee  have  read  the*  Report,  and  I  will 
proceed  on  that  basis. 

There  are  ju>t  four  points  on  which  I  should  like  to  comment. 
The  first  is  the  paragraph  at  the  end  about  the  Expert  Committee 
or  Committees,  because  it  may  be  thought  that  a  good  many  subjects 
for  investigation  have  been  left  over  fur  this  Expert  Committee. 
That  must  necessarily  be  so,  because,  even  in  the  fortnight  during 
which  we  were  sitting,  we  hud  really  to  hustle  over  these  very 
large  subjects  at  a  very  great  rate,  and  there  are  a  very  large 
number  also  of  detailed  matters  which  would  have  taken  us  months 
and  months  to  examine,  and,  indeed,  which  we  were  really  not  in 
a  position  to  examine,  because  we  had  not  got  all  the  necessary 
material  before  us.  I  should  like  to  explain  what  the  sub-Com- 
mittee meant  by  an  Expert  Committee.  When  they  said  an  Expert 
Committee  they  meant  an  ej-^ert  committee;  that  is  to  say,  our 
advice  was  that  it  should  not  be  what  is  called  a  representative 
committee — representative  of  different  interests,  and  so  on — but  that 
it  should  consist  of  people  who  were  expert  in  these  particular 
subjects,  working  under  the  general  directions  that  we  have  pro- 
posed to  give  them,  but  dealing  in  the  most  cold  and  impartial 
manner  possible  with  the  facts  and  figures  which  they  have  to 
examine. 

The  second  point  on  which  I  wish  to  comment  is  the  question 
of  the  taking  over  of  the  debt  by  the  Federal  Government.  Of 
course,  from  the  point  of  view  of  the  outside  creditor  and  the 
general  credit  of  India,  this  is  of  very  great  importance;  and  we 
wanted  the  new  Federal  Government  to  succeed  to  the  old  with  the 
least  possible  jolt,  as  it  were,  to  the  credit  of  India.  Now,  the 
question  of  the  fairness  of  its  being  taken  over  by  the  Federal 
Government  is  examined,  of  course,  in  the  Report;  and  we  comment 
on  and  criticise,  if  we  may  do  so,  the  method  that  the  Government  of 
India  has  adopted  of  merely  trying  to  size  up  or  weigh  up  some 
of  the  assets  and  balance  them  against  the  whole  of  the  debt.  It 
is  quite  obvious  that  that  method  is  really  an  unfair  method  and 
does  not  give  sufficient  credit  for  the  large  assets  that  are  held  in 
India  against  the  debt.  It  is  a  very  remarkable  thing,  but  I 
think,  when  the  matter  is  properly  gone  into,  it  will  probably  be 
found  that  India  actually  holds  assets  which  come  very  nearly  to 
the  amount  of  the  debt,  if  not  entirely — if  they  do  not  meet  the 
whole  of  the  debt.  That  is  a  most  remarkable  situation;  it  is  quite 
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unparalleled,  I  believe,  in  any  other  country  in  the  world.  And 
perhaps  I  may  be  allowed  respectfully  to  congratulate  the  Princes 
and  the  States  for  coming  into  so  splendid  an  inheritance.  It 
may  be  found,  of  course — and  we  allow  that  loop-hole — that  there 
are  certain  portions  of  the  debt  (possibly  small  matters,  like  a 
share  of  pre-Federation  pensions,  and  the  question  of  some  of  these 
"  Central  "  Departments),  which  ought  to  fall  on  "  Central  "  as 
apart  from  Federal  revenues,  but  the  point  on  which  I  want  to 
lay  stress,  of  course,  is  that  this  is  a  purely  domestic  matter.  It 
is  a  matter  between  the  Federation  and,  as  it  were,  "  Central  " 
revenues;  and,  while  we  suggest  that  any  balance  over,  either  of 
interest  or  sinking  fund,  should  fall  in  the  first  instance  upon  the 
Income-tax  or  other  purely  "  Central  "  taxes,  yet,  from  the  point 
of  view  of  the  outside  world,  the  debt  is  taken  over  by  the  Federal 
Government.  This,  as  I  say,  within  the  Federal  Budget,  is  a 
purely  domestic  matter  to  be  adjusted  between  the  Federation  arid 
the  Provinces.  That  seems  to  me  to  be  a  matter  of  very  great 
importance  indeed. 

The  third  point  on  which  I  should  make  an  observation  is  the 
question  of  the  division  of  the  taxes  and  of  the  sources  of  taxation 
between  the  Federal  Government  and  the  Provinces  and  States. 
I  think  I  may  say,  without  disrespect  to  the  sub-Committee,  that 
at  first  they  showed  a  tendency  to  take  nil  the  fat,  all  the  good 
joints  for  the  Provinces  and  the  States,  and  leave  rather  a  meagre 
fare  for  the  Federal  Government.  I  think  perhaps  this  was  natural, 
because  we  had  representatives,  of  course,  of  the  Provinces  ancl 
representatives  of  the  States,  but  we  had  nobody  to  represent  the 
Federal  Government,  the  Federal  Government,  of  course,  not  being 
in  existence.  Few  are  the  champions  of  unborn  children;  and 
that  doctrine  was  certainly  illustrated  in  the  sub-Committee.  But 
I  think,  after  further  consideration,  the  sub-Committee  did  very 
much  better  than  might  otherwise  have  been  done  for  the  Federal 
Government;  and  the  Federal  Government,  though  it  started  rather 
leanly,  is  much  better  endowed  than  perhaps  might  have  been 
expected.  I  lay  great  stress  upon  this  point  because,  for  three 
main  reasons,  you  must  give  a  good  deal  of  financial  elbow-room  to 
the  Federal  Government.  The  first  is  that,  though  it  may  have  a 
restricted  number  of  powers,  yet  within  those  powers  and  in  the 
exercise  of  those  powers  it  ought  to  be  paramount.  Secondly,  it 
has  the  great  duty  cast  upon  it  of  defence,  with  all  the  emergencies 
that  may  arise  out  of  that  consideration.  And,  thirdly,  it  is,  as 
you  see,  really  responsible  for  the  general  credit  of  India;  and  the 
proposals  we  make  for  loans,  especially  external  loans,  being  raised 
through  the  Federal  Government,  make  it  of  importance  that  you 
should  not  restrict  too  closely  the  resources  of  the  Federal  Govern* 
ment.  Otherwise  the  creditor  perhaps  will  examine  the  thing 
rather  closely  and  may  be  tempted  to  ask  a  higher  rate  for  his 
loans.  Summarising,  therefore,  our  attitude  very  generally  besides 
the  Customs,  which  of  course  must  necessarily  fall  to  the  Federal 
Government,  we  have  made  proposals  about  Income-tax,  about 
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Corporation  tax,  and  another  point  on  which  I  lay  some  stress, 
that  is  to  say  the  possibility  of  not  too  difficult  amendment  of  the 
constitution  in  respect  of  some  of  these  financial  provisions.  We 
must  not  tie  it  up  too  closely.  That  is  only  a  suggestion,  because 
it  was  rather  outside  our  province.  Then,  in  paragraph  16,  we 
discuss  the  question  of  contributions  from  the  Provinces  in  order 
to  start  the  Federation  on  a  little  stronger  financial  basis,  with  the 
suggestion  that  these  should  die  away  within  a  certain  limited 
number  of  years.  We  also  Want  to  add  a  little  flexibility  to  the 
finances  by  suggesting  the  possibility  of  grants  from  the  Federal 
Government  to  the  Constituent  Units,  and  conversely  we  suggest 
that  there  should  be  a  possibility  of  grants  by  the  Constituent 
Units  to  the  Federal  Government.  I  am  a  little  sceptical  as  to 
how  far  that  will  be  a  prolific  source  of  revenue  in  practice,  but 
it  is  one  which  might  fairly  be  put  forward.  Then,  of  course, 
there  are  the  emergency  powers  which  must  exist  in  the  constitu- 
tion should  any  serious  difficulty  arise.  *lust  two  points  upon  that. 
We  discussed  at  some  length  the  question  of  the  division  of  these 
taxes.  Sometimes  they  fell  on  one  side  of  the  line  and  sometimes 
on  the  other.  I  cannot  say  we  were  always  in  agreement  as  to 
which  side  of  the  line  they  should  fall.  If  T  may  express  rather 
my  individual  view,  I  should  have  preferred  that  the  commercial 
items  should  go  to  the  Federal  Government;  and,  as  regards  the 
Excises,  you  will  notice  that  it  is  open  to  doubt  whether  "  Nar- 
cotics "  for  this  purpose  should  include  Tobacco,  and  T  myself 
would  have  hoped  that  the  Tobacco  Excise  should  not  be  included 
among  "  Narcotics."  I  think  the  result  of  all  this  is  that  the 
Federal  Government  is  far  better  endowed  than  it  was  when  it 
started. 

The  last  point  on  which  I  wish  to  say  a  word  is  this.  We  were 
always  met  with  the  great  difficulty  that  we  had  not  a  clean  slate 
to  start  from,  and  we  had  to  adapt  ourselves  and  our  views  to  the 
existing  situation  in  a  large  degree.  That,  of  course,  was  quite 
evident  in  the  case  of  the  relation  of  the  Federal  Government  to 
the  States.  We  have  tried  to  get  the  largest  degree  of  free  trade  we 
could  within  the  conditions  of  India,  subject  to  the  existing  situa- 
tion, and  we  have  suggested  that  transit  dues  should  be  foroidden, 
while  we  know  that  the  Provinces  do  not  charge  internal  Customs. 
The  States,  however,  do;  and  the  States  took  up  a  strong  attitude 
about  the  impossibility  of  doing  away  with  their  internal  Customs, 
although  it  is  obvious  that  they  might  to  some  extent  affect  the 
Customs  levied  by  the  Federal  Government.  But  that  is  one  of 
those  things  that  cannot  be  altered,  and  I  think  the  sub-Committee 
were  quite  clear,  after  examining  the  situation,  that,  to  ask  the 
States  to  wipe  out  at  one  swoop  their  internal  resources  of  taxation, 
would  simply  paralyse  the  Budgets  of  the  States  and  make  it  quite 
impossible  for  them  to  carry  on.  In  that  connection  you  will  gee 
how  we  have  dealt  with  the  question  of  the  State  contributions. 
On  the  one  hand,  we  should  be  inclined  to  say  that  they  are  con- 
nected with  a  historical  situation  that  no  longer  exists,  and  should 
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not  be  carried  over  to  the  new  Federation.  They  are  very  unequal 
in  their  incidence,  and  cannot  be  said  to  be  a  fair  contribution 
from  the  States  to  the  Federal  Government.  Well,  of  course,  it 
will  be  very  nice  to  wipe  out  the  whole  thing'  by  one  stroke  of  the 
pen ;  but  it  is  difficult  to  lose  revenue  in  that  way,  and  we  have 
made  various  suggestions  about  a  percentage  reduction  in  the  case 
of  the  more  heavily  charged  States,  arid  further  proposals  for  the 
future  abolition  of  these  charges. 

We  have  tried  to  observe,  throughout  our  operations,  three 
principles.  First,  we  have  had  to  start  as  practical  men  from  the 
existing  state  of  things.  We  could  not  construct  an  ideal  state  ta 
start  with.  Secondly,  we  recognise  all  through  that,  though  we 
are  a  finance  committee,  finance  must  be  the  servant  and  not  the 
master  of  our  operations.  Thirdly,  we  have  done  our  best  to 
harmonise  financial  operations  with  the  main  lines  of  constitutional 
policy  which  are  being  laid  down  by  the  Federal  Structure  Com- 
mittee. Those  are  our  principles;  and  that  is  all  I  have  to  say  at 
this  point. 

There  is  one  other  matter,  however,  which  I  should  like  to 
interpolate.  The  sub-Committee  laid  one  duty  on  me  which  I  have 
not  discharged,  and  that  was  to  express  in  the  Report  our  thanks 
to  our  Secretaries,  who  worked  so  very  hard.  I  was  told  that  I 
could  not  do  that  because  it  was  unprecedented,  and  so  I  will  take 
the  opportunity  of  saying  it  now  and  thus  escape  the  precedent, 
difficulty. 

Sir  Purshotamdas  Thakurdas :  The  Report  of  the  sub-Com- 
mittee is  unanimous,  and  to  that  extent  I  am  sure  that  it  is  parti- 
cularly welcome  to  this  Committee.  I  should  like,  if  I  may,  to 
make  a  few  general  remarks  before  I  ^o  on  to  deal  with  some  of 
the  details.  The  Report  deals  with  a  difficult  subject  which  re- 
quires careful  elucidation  of  important  underlying  principles. 
Happily  in  regard  to  this  question  there  are  110  special  vested 
interests,  liable  to  challenge,  which  have  to  be  nursed.  There  is 
no  conflict  with  Great  Britain,  and  there  are  no  sectional  prejiidices 
either.  It,  however,  requires  constructive  ability  and  outlook  of 
a  high  order  to  foresee  the  difficulties  which  must  develop,  and 
which  will  have  to  be  faced  before  long,  if  the  Federation  of  British 
India  arid  Indian  India — both  sons  of  the  soil  and  both  interested 
equally  in  the  Motherland  and  her  progress  and  credit  at  home 
and  abroad — is  to  march  onwards  to  the  goal  of  a  powerful  unit 
in  the  British  Commonwealth  of  Nations.  The  sub-Committee, 
therefore,  may  rightly  be  congratulated  on  their  broad  vision  and 
general  spirit  of  avoiding  encroachment  on  the  views  of  either  side 
in  framing  their  Report. 

Of  the  various  important  recommendations  made  by  the  sub- 
Committee,  the  one  which  is  most  outstanding  is  their  suggestion 
that  the  field  of  enquiry  should  be  divided  into  two  parts,  and  that 
two  Expert  Committees  should  be  appointed  to  deal  with  those  two 
parts.  The  questions  to  be  referred  to  them  are  of  a  most  com- 
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plicated  and  even,  in  some  cases,  delicate  nature.  It  is  to  be 
toped  that  this  Committee  will  accept  the  Report  with  a  strong 
recommendation  that  the  personnel  of  the  two  Expert  Committees 
should  be  such  as  will  inspire  full  confidence,  and  that  the  Reports 
of  those  Committees  will  be  accepted  as  giving  a  good  start  to  the 
machine  of  Federal  finance.  These  men  must  be  experts,  as  far  as 
possible,  in  the  various  questions  involved — men  who  will,  without 
fear  or  favour,  decide  the  questions  unbiassed  and  in  as  practical 
a  spirit  as  possible. 

I  should  like  to  make  a  few  observations  about  some  of  the 
important  details  which  require  notice  here.  In  paragraph  6  there 
is  a  sentence  which  requires  special  notice.  It  is  the  last  sentence 
of  the  first  sub-paragraph.  The  Report  says:  — 

"  No  classification  of  pre-Federation  debt  as  '  Federal  ' 
arid  '  Central  '  for  constitutional  purposes  toulcl  be  contem- 
plated of  such  a  kind  as  to  affect  the  position  of  I  he  lender." 

This  is  in  marked  contrast  with  what  is  said  on  page  5  of  the 
Memorandum  of  the  Finance  Department  of  the  Government  of 
India,  where  it  i.s  observed  in  paragraph  11:  — 

"  It  would  therefore  be  correct,  if  any  such  distinction 
were  made,  to  regard  the  main  portion  of  the  Sterling  Debt 
as  a  Railway  liability  to  be  assumed  direct  by  the  Federal 
Government.  In  any  case  it  will  make  for  simplicity  if 
Central's  liability  to  Federal  is  recognised  as  a  wholly  rupee 
liability/' 

I  have  no  doubt  that  the  observation  in  the  Memorandum  of  the 
Government  of  India  is  incorrect;  and  I  would  venture  to  say  it 
was  uncalled  for  and,  unless  challenged,  may  lead  to  complications. 

Whilst  on  this  subject  of  pre-Federation  debt,  I  must  observe 
in  passing  that  the  acceptance  of  the  Report  of  the  sub-Committee 
does  not  prejudice  the  broader  question  of  an  investigation  of  the 
liability  of  India  for  the  whole  of  what  is  called  the  Public  Debt  of 
India.  That  is  a  separate  issue  and  has  to  be  considered  on  its  own 
merits.  There  are  those  who  hold  strong  views  about  this  matter, 
and  they  must  not  be  considered  to  be  affected  by  the  acceptance  of 
this  Report.  In  fact,  I  would  suggest  the  addition  of  the  words 
"  taking  this  term  in  its  wider  sense  "  to  the  last  line  but  five  on 
page  5  of  the  Report.  That,  I  think,  will  at  least  bring  out  the 
difference,  which  I  think  is  very  pertinent  to  the  two  considerations, 
namely,  the  question  of  debt  in  this  Report  and  the  broader  ques- 
tion to  which  I  have  just  referred. 

In  paragraph  13  of  the  Report,  Transit  duties,  whether  in  the 
Provinces  or  in  the  federating  States,  are  forbidden,  and  similarly 
the  Provinces  are  debarred  from  levying  internal  Customs.  Thin 
should  be  welcome  to  all.  Transit  duties  in  the  Provinces  and 
federating  States  would  involve  the  negation  of  federation.  As 
regards  internal  Customs,  it  can  only  be  hoped  that  the  States 
before  long  will  come  into  line  with  the  British  Indian  Provinces. 
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Regarding  Grants  to  Constituent  Units,  dealt  with  in  paragraph 
14  of  the  Report,  I  suggest,  Sir,  that  of  the  various  considerations 
indicated  in  the  first  sub-paragraph  there  should  also  be  included, 
for  purposes  of  consideration  by  the  experts,  the  question  of  con- 
tributions to  be  made  to  taxation  by  the  British  Indian  Provinces. 
I  daresay  that  that  is  perhaps  included  in  the  words  "  or  to  some 
other  criterion,"  which  is  in  the  first  sub-paragraph  of  paragraph 
14, 

Then,  with  regard  to  Income-tax,  paragraph  15,  I  would  like  to 
refer  to  the  last  sentence  on  page  8,  which  reads : 

"  The  distribution  of  the  proceeds  of  Income-tax  among 
the  Provinces  (even  though  there  may  initially  be  counter- 
vailing Contributions  to  the  Federal  Government,  as  pro- 
posed in  the  next  paragraph)  may  also  form  a  very  conve- 
nient means  of  alleviating  the  burden  of  two  or  three  of  the 
Provinces  which,  under  the  present  system,  are  universally 
admitted  to  be  poorer  than  the  others." 

I  wonder,  Sir,  whether  this  would  be  desirable.  If  it  is  suggested  at 
any  stage  that  some  Provinces  should  be  specifically  helped  by  the 
Federation,  I  suggest  that  it  would  be  better  to  make  a  direct 
contribution  for  that  purpose  rather  than  to  mix  that  up  with  the 
question  of  contributions  to  the  Provinces  out  of  the  Income-tax 
which  we  mav  recover  from  the  Provinces.  I  always  have  felt  that 
it  is  easier  and  simpler,  iu  the  long  run,  to  make  contributions  on 
merits  rather  than  to  prejudice  the  claim  of  any  Province  or  any 
Unit  to  its  just  share  in  the  general  pool. 

Lord  Peel:  It  would  be  partly  a  matter  of  book-keeping,  would 
it  not? 

Sir  Purshotamdas  Thakurdas :  Yes,  except  that  it  would  be 
somewhat  difficult  to  beat  down  a  Province  in  the  proportion  of 
contributions  to  which  it  may  be  entitled  out  of  the  general  pool. 

Sir  Akbar  Hydari :  Do  you  mean  by  the  "  general  pool  "  the 
Federal  pool? 

Sir  Purshotamdas  Thakurdas :  No,  I  am  particularly  referring 
to  the  pool  with  regard  to  the  Income-tax — Income-tax  which  is 
collected  by  the  "  Central  "  Authority  and  is  then  distributed, 
after  the  expenses  are  deducted,  to  the  Provinces.  That  is  what  I 
think  is  indicated  in  the  sentence  which  I  have  just  read. 

Sir  Maneckjee  Dadabhoy :  You  are  referring  to  the  British 
Indian  pool. 

Sir  Purshotamdas  Thfdturdas :  Yes,  that  is  it. 

Under  paragraph  20,  "  Maritime  States  and  Kashmir,"  I  have 
just  one  suggestion  to  make,  which  may  be  looked  upon  as  verbal, 
but  which  I  think  is  rather  necessary.  I  will  read  the  third 
sentence  of  the  paragraph : 

"  One  principle  which  we  would  lay  down  is  that,  in  all 
cases,  the  imjort  tariff  at  the  States'  Ports  should  be  not  less 
than  that  at  Ports  in  the  rest  of  India." 
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I  would  suggest  that  it  should  read :  — 

"  .     .     .     .     should  be  the  same  as  at  Ports  in  the  rest 
of  India/' 

I  may  be  told  that  this  was  the  intention  of  the  sub-Committee ; 
but  I  wish  to  draw  attention  to  the  fact  that  there  should  be  no 
clash  with  what  is  laid  down  and  agreed  upon  in  the  International 
Convention  on  the  Regime  of  Maritime  Ports,  which  requires  that 
the  import  duty  at  each  port  of  a  country  should  be  the  same.  I 
daresay  that  this  is  more  of  technical  than  of  practical  value;  but 
I  felt  that  at  this  juncture  I  might  just  draw  attention  to  this 
important  commitment,  and  a  very  useful  one  too. 

Regarding  Borrowing  Powers,  which  are  dealt  with  imder  para- 
graph 22,  the  sub-Committee  is  unanimous  that  there  should  be  no 
power  to  Units  to  borrow  abroad,  and  I  expect  that  that  will  meet 
with  the  approval  of  all  of  us.  Normally,  the  Federal  Government 
should  be  able  to  borrow  cheaper  than  separate  Units;  but  it  is 
perhaps  necessary  to  let  Units  have  the  right  to  borrow  independ- 
ently if  they  wish  to,  or  indeed  if  they  can.  Personally,  I  think, 
for  the  first  few  years — perhaps,  say,  ten,  at  least — a  more  strict 
control  would  be  advisable.  The  Federal  Loans  Board,  even 
though  technically  advisory,  and  having  no  direct  power  over  the 
various  federating  Units,  should  be  powerful,  by  itp  influence  and 
the  confidence  it  will  command  in  the  public  eye,  to  exercise  a 
salutary  check. 

I  feel  that,  as  to  paragraph  25,  where  some  reference  is  made 
to  the  Commercial  Departments,  nothing  that  is  said  here  Hhould 
prejudice  us  from  taking  up  the  attitude  which  some  of  us  desire 
to  take  up  in  connection  with  these  Departments,  which  will,  I 
take  it,  come  up  more  properly  at  a  later  stage.  I  have  no  more 
remarks  to  make. 

Sir  Provash  Ch  under  Milter:  Lord  Chancellor,  Let  me  begin 
by  congratulating  the  sub-Committee,  which  has  done  most  useful 
work.  If  I  have  any  suggestions  to  make  at  a  short  notice,  I  bring 
forth  those  suggestions,  because  the  question  is  a  very  difficult  one, 
and  on  a  proper  decision  of  the  question  depends  a  good  deal. 
Lord  Peel  has  explained  to  us  what,  in  his  opinion,  should  be  the 
constitution  and  personnel  of  the  Expert  Committee;  in  other 
words,  that  it  should  be  really  an  expert  committee.  My  esteemed 
friend,  Sir  Purshotamdas  Thakurdas,  who  is  perhaps  liiinself  an 
expert,  has  suggested  that  there  might  be  a  representative  element 
in  it.  If  I  am  wrong  in  saying  that,  I  shall  be  corrected. 

Sir  Purshotamdas  Thakurdas:  I  did  not  say  that,  Sir  Provash. 

Sir  Provash  Chunder  Mitter :  You  said  that  it  should  be  an 
expert  committee,  but  you  also  said  that.  I  would  like  to  be 
corrected.  Will  you  please  read  out  what  you  said?  You  said  it 
should  inspire  confidence. 

Sir  Purshotamdas  Thakurdas :  I  will  read  out  that  particular 
part  which  I  have  on  paper.  It  is  to  be 'hoped  that  this  Committee 
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will  accept  the  Report  with  a  strong  recommendation  that  the 
personnel  of  the  Expert  Committee  should  be  such  as  would  inspire 
full  confidence,  and  that  the  Report  of  the  Committee  should  be 
accepted  as  giving  a , good  start  to  the  machine  of  Federal  finance. 
They  must  be  experts  in  the  various  questions  involved  who  would, 
without  fear  or  favour,  decide  the  question  unbiassed,  and  in  aa 
practical  a  spirit  as  possible. 

Sir  Provash  Chundcr  Mitier :  Thank  you. 
Chairman:  They  are  clearly  not  representative,  then. 

Sir  Purshotamdas  Thakurdas :  That  is  so.  I  did  not  say  a  word 
about  it. 

Sir  Pro  cash  Clt  under  Mitter:  That  word  "  confidence  "  led  me 
astray.  However,  I  am  unhesitatingly  of  opinion  that  the  Com- 
mittee should  really  be  an  expert  committee.  At  the  same  time,. 
I  would  like  this  Committee  to  consider  this,  that  the  representa- 
tives of  the  people  will  have  to  deal  with  the  matter  later  on.  The 
Expert  Committee  may  make  very  good  suggestions,  but  the  elected 
representatives  of  the  people  will  have  to  work  the  constitution. 
Therefore  I  merely  throw  out  this  suggestion  :  let  the  Committee 
be  an  Expert  Committee,  but  let  the  Report  of  the  Committee  be 
placed  before  a  representative  committee.  Ultimately  His 
Majesty's  Government  will  decide.  If  the  representatives  make 
suggestions  which  are  unacceptable,  then  no  doubt  the  Report  of 
the  Expert  Committee  and  the  suggestions  of  the  representatives- 
will  be  considered. 

Sir  Tcj  Bahadur  Sapru  :  I  should  like  to  know  what  Sir  Provash 
means  by  saying  that  His  Majesty's  Government  will  ultimately 
decide. 

Sir  Provash  Chunder  Mitier:  I  am  going  to  develop  that.  I 
feel  that,  at  the  present  time,  we  have  not  got  the  necessary  data. 
An  Expert  Committee  will  be  given  certain  directions;  an  Expert 
Committee  will  be  in  a  good  position  to  ascertain  those  data,  and 
to  make  their  suggestions  from  the  point  of  view  of  the  possibilities 
of  rupees,  annas,  pies,  the  system  of  taxation,  and  so  on.  Xow, 
that  is  pre-eminently  the  duty  of  an  Expert  Committee;  and,  when 
the  Report  of  the  Expert  Committee  will  be  before  the  representa- 
tives ot  the  public,  they  may  say:  4<  Oh,  this  is  wrong  and  that  is 
wrong."  As  I  look  upon  these  proceedings,  we  are  advising — we 
are  telling  His  Majesty's  Government  what  India  wants;  but  we 
are  not  authorising  plenary  powers  to  draft  the  constitution  of 
India.  I  have  not  the  slightest  doubt  that  His  Majesty's  Govern- 
ment will  give  every  weight  to  the  opinions  expressed  by  this  Com- 
mittee;  but  the  ultimate  drafting  will  be  with  His  Majesty's  Gov- 
ernment, and,  in  cases  where  there  is  a  difference  of  opinion,  His 
Majesty's  Government  will  have  to  decide.  If,  however,  we  can 
produce  something  absolutely  unanimous,  I  have  not  the  slightest 
doubt  that,  unless  there  are  very  strong  reasons  to  the  contrary, 
His  Majesty's  Government  will  defer  to  such  unanimous  opinion. 
But  this  is  not  a  question  of  politics;  it  is  a  question  of  finance. 
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As  I  have  already  stated,  what  I  have  put  forward  is  a  mere- 
suggestion.  If  a 'better  suggestion  can  be  put  forward,  I  am 
willing  to  express  my  opinion  on  that.  But  I  feel  that  the  Report 
of  the  Expert  Committee  should  not  be  made  the  starting  point  of 
criticism.  You  will  take  away  the  chances  of  criticism  if  you  allow 
the  representative  Committee  to  have  their  say  on  the  matter. 
But  if  Sir  Tej  Bahadur  Sapru  can  make  a  better  suggestion,  I  shall 
be  very  pleased  to  hear  it. 

Sir  Tej  Bahadur  Sapru :  I  should  like  to  know  the  stage  at 
which  this  Expert  Committee  would  come  into  existence.  Is  it 
intended  that  the  Expert  Committee  will  function  first,  and  when 
its  Report  has  been  submitted,  the  constitution  will  come  into 
force ;  or  is  it  suggested  that  you  will  follow  the  South  African 
model,  and  appoint  a  finance  commission  or  something  like  that? 
If  it  is  to  come  at  an  earlier  stage,  then  ultimately  it  will  be  IJia 
Majesty's  Government  who  will  incorporate  it  in  the  Constitution. 
If  it  is  to  come  at  the  later  stage,  it  will  be  the  Federal  Govern* 
ment  which  will  have  to  enforce  the  recommendations  of  that 
Expert  Committee.  I  may  remind  you  that  in  South  Africa  it 
was  the  Dominion  Government  which  had  to  enforce  the  recom* 
mendations  of  the  Finance  Commission. 

Lord  Peel :  I  will  answer  that  as  far  as  I  can,  but  I  cannot,  of 
course,  answer  it  as  Chairman  of  the  sub-Committee.  I  can  only 
speculate  on  the  answer  as  a  member  of  the  Conference,  so  that  I 
do  not  know  that  my  answer  is  worth  much.  It  very  largely 
depends  on  time.  I  do  not  know  when  this  Federal  Government 
is  going  to  be  set  up;  but  I  imagine  that,  if  the  Expert  Committee 
is  set  up  soon,  as  I  suppose  it  will  be,  its  Report,  whatever  it  may 
be,  will  be  examined  and  the  necessary  results  of  that  Ref)ort  can 
be  embodied  in  the  Constitutional  Act. 

Mr.  lyengar:  May  I  say,  as  one  oi  those  who  took  part  in  the 
work  of  the  sub-Committee,  what  T  thought  was  to  be  the  function 
of  the  Expert  Committee? 

Lord  Peel:  I  am  not  saying  anything  about  its  functions,  of 
course. 

Mr.  lyengar:  No.  I  understood  that,  for  the  purposes  of 
drafting  and  making  the  constitution,  our  recommendations  were 
perfectly  sufficient;  and  that,  having  drafted  the  constitution  on 
that  footing,  the  authorities  to  be  set  up  under  that  constitution 
would  act  on  the  advice  of  the  Expert  Committee,  which  was  set- 
up to  examine  these  matters,  and  would  give  effect  to  the  recom- 
mendations of  that  Committee  after  considering  them  themselves. 
That,  at  any  rate,  was  the  idea  on  which  we  agreed  that  this  matter 
should  go  before  the  Expert  Committee — or  at  least  I  acted  on  that 
belief  throughout. 

Sir  Tej  Bahadur  Sapru:  That  is  more  or  less  my  meaning  also, 
but  in  that  case  I  would  venture  to  point  out  that  there  is  one 
deficiency  in  the  recommendations.  It  the  intention  is  to  set  up 
an  Expert  Committee  which  will  make  recommendations  to  the 
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Federal  authorities,  and  that  that  Federal  authority  will  give  effect 
to  those  recommendations,  then  you  will  have  to  provide  for  the 
interim  period  for  which,  in  fact,  you  have  not  in  this  Report 
made  any  provision.  There  was  a  provision  of  that  sort  in  the 
South  African  Constitution,  where  a  similar  procedure  was  adopted. 
You  will  have  to  come  to  some  arbitrary  arrangement  for  the  in- 
terim period. 

Mr.  lyengar :  That  is  a  matter  for  this  Committee. 

Sir  Tej  Bahadur  Sapru :  But  I  should  have  expected  a  recom- 
mendation of  this  character. 

Kir  Pravash  Chunder  Milter :  I  am  grateful  that  Sir  Tej  Baha- 
dur Sapru's  questions  have  cleared  the  matter  up  a  little.  When 
I  read  this  lleport,  I  thought  the  intention  was  to  appoint  the 
Expert  Committee  at  once.  If  the  constitution  is  so  framed  that 
the  future  Federal  Government  will  have  a  certain  amount  of 
elasticity  in  dealing  with  this  matter,  that  is  a  point  of  substance. 
If,  on  the  other  hand,  it  is  found  that  the  constitution  is  such  that 
that  degree  of  elasticity  will  not  be  present,  then  I  submit  it  is 
desirable  that  the  representatives  should  have  a  say. 

May  I  respectfully  point  out,  moreover,  that,  as  distinct  from 
other  Federations,  for  example  the  South  African  Federation,  there 
is  a  new  element  in  our  Indian  Federation,  namely,  that  the  Indian 
States  are  coming  in ;  and  we  are  proceeding  on  the  basis  that  the 
system  and  incidence  of  taxation  will  perhaps  be  different  from 
that  which  it  has  been  in  the  past.  In  the  past  the  Central  Govern- 
ment had,  for  example,  the  Income-tax ;  but,  in  the  future,  that 
should  not  be  the  case  with  regard  to  the  Federal  Government. 
Their  Highnesses  have  told  us  that  they  are  not  willing  to  have 
that  tax  imposed  on  the  subjects  of  their  States,  and  therefore  it 
may  be  necessary  to  consult  the  representatives  before  you  draw  up 
the  constitution.  It  may  be  possible,  however,  to  give  the  neces- 
sary elasticity;  and  then  I  have  not  the  slightest  objection  to  the 
future  Federal  Government  dealing  with  the  matter.  But  niy 
point  is  that,  at  some  stage  or  other,  the  people's  representatives 
should  be  given  an  opportunity  to  express  their  opinion.  There  is, 
therefore,  really  no  difference  of  opinion  on  the  substance. 

Chairman:  Will  you  please  look  at  paragraph  4?  Mr.  Gandhi 
has  kindly  pointed  this  out  to  me.  It  is  on  the  first  page,  and  is 
headed  "  Conditions  of  the  Problem."  Perhaps  you  will  read  out 
the  second  sentence,  which  begins  with  the  words  "  Any  theoretical 
scheme.'*  Do  you  mind  reading  that  out? 

Sir  Provash  Chunder  Mitter :  It  is  as  follows :  — 

"  Any  theoretical  scheme  for  the  division  of  resources  and 
obligations  should,  before  being  embodied  in  the  constitu- 
tion, be  put  to  the  test  of  a  careful  examination  of  its  pro- 
bable results  by  some  body  which  is  fully  equipped  for  the 
task." 

Chairman:  Do  you  agree  with  that  or  disagree  with  it? 
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Sir  Provash  Chumler  Mitter :  I  agree. 

Sir  Jej  Baliadnr  Sapru :  Without  making  any  speech,  may  I 
just  be  permitted  to  refer  to  section  118  of  the  South  Africa  Act 
of  1909,  on  which,  more  or  less,  was  modelled  clause  72  of  the 
Nehru  Constitution.  That  is  what  I  have  in  view.  I  am  only 
drawing  the  attention  of  the  House  to  that. 

Chairman:  What  number  is  it  in  the  Nehru  Constitution? 
Sir  Tej  Bahadur  Sapru :  Clause  72 ;  and  section  118  of  the  South 
Africa  Act  of   1909.     May   I,   with  Your  Lordship's  permission, 
read  it  for  the  information  of  the  Committee?     Section  118  of  the 
South  Africa  Act  of  1909  runs  as  follows:  — 

"  The  Governor-General  in  Council  shall,  as  soon  as  may 
be  after  the  establishment  of  the  Union,  appoint  a  commis- 
sion, consisting  of  oiie  representative  from  each  province, 
and  presided  over  by  an  officer  from  the  Imperial  Service,  to 
institute  an  inquiry  into  the  financial  relations  which  should 
exist  between  the  Union  and  the  provinces.  Pending  the 
completion  of  that  inquiry  and  until  Parliament  otherwise 
provides,  there  shall  be  paid  annually  out  of  the  Consolidated 
Revenue  Fund  to  the  administrator  of  each  province — 

(a)  an  amount  equal  to  the  sum  provided  in  the  esti- 
mates for  education,  other  than  higher  education,  in 
respect  of  the  financial  year,  1908-09,  as  voted  by  the 
Legislature  of  the  corresponding  colony  during  the  year 
1908; 

(fr)  such  further  sums  as  the  Governor-General  in  Coun- 
cil may  consider  necessary  for  the  due  performance  of  the 
services  and  duties  assigned  to  the  provinces  respectively. 

Until  such  inquiry  shall  be  completed  and  Parliament  shall 
have  made  other  provision,  the  executive  commit  toes  in  the 
several  provinces  shall  annually  submit  estimates  of  their 
expenditure  for  the  approval  of  the  Governor-General  in 
Council,  and  no  expenditure  shall  be  incurred  by  any  execu<- 
tive  committee  which  is  not  provided  for  in  such  approved 
estimates." 

Some  such  provision,  I  submit,  having  due  regard  to  the  fact  that 
the  Indian  States  are  coming  in,  will  have  to  be  made  in  the  consti- 
tution in  order  to  get  over  the  interim  period. 

Chairman:  What  about  Section  74  of  the  Nehru  Report? 
Sir  Tej  Bahadur  Sapru:  Section  74  is  simply  this:  — 

"  Pending  the  completion  of  the  said  enquiry,  and  until 
Parliament  has  taken  action  under  Clause  (58,  the  existing 
sources  of  revenue  and  the  financial  relations  shall  continue 
to  be  in  force." 

Section  74  and  Section  72  really  are  based  on  Section  118  of  the 
South  Africa  Act.  The  idea  was  borrowed  from  Section  118  of  the 
South  Africa  Act. 
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Chairman:  Then  what  happens  till  that  Committee  has  re- 
ported ?  Do  things  go  on  as  they  were  ? 

Sir  Tej  Bahadur  Sapru :  Well,  until  that  Committee  has  met 
and  reported,  the  Governor-General  in  Council  must  be  vested  with 
certain  powers  to  get  over  the  period  of  transition.  Otherwise  the 
whole  thing  will  be  held  up. 

Chairman:  Would  you  give  the  Committee  a  time  limit,  or 
would  you  make  it  like  this  Committee? 

Sir  Tej  Bahadur  Sapru :  Well,  I  fancy  that  the  task  that  you 
are  entrusting  to  these  two  Expert  Committees,  suggested  by  Lord 
Peel,  will  be  a  very  heavy  and  a  very  onerous  one ;  and  it  will 
require  very  careful  examination  of  the  accounts  and  of  the  systems 
prevailing  in  various  Indian  States  and  in  various  Provinces.  I 
think  you  should  be  prepared  at  least  for  one  year.  For  the  first 
year  of  the  constitution,  you  will  have  to  make  a  provision  of  some 
sort  or  other  in  order  to  carry  on  the  administration  from  day  to 
day;  and  the  recommendations  of  this  Committee  can  only  come 
into  effect  after  the  first  year,  when  they  have  been  laid  before  the 
Legislature  and  approved  by  the  Legislature. 

Chairman  :  And  it  would  be  for  the  new  Federal  Government  to 
appoint  the  Committee? 

Sir  Tej  Bahadur  Sapru :  It  will  be  for  the  new  Federal  Govern- 
ment to  appoint  the  Committee,  unless,  of  course,  we  can  come  to 
an  agreement  in  advance. 

Sir  Akbar  Ilydctri :  My  Lord,  I  have  been  asked  by  the  members 
on  this  side  to  say,  that  we  consider  it  essential  that  the  Report 
of  this  Committee  should  be  before  us  before  we  can  join  this 
Federation  ;  that  we  cannot  first  join  the  Federation  and  leave  it 
to  the  future  Federation  to  say  and  determine  the  very  important 
questi9ns  as  to  what  shall  be  the  taxation  which  it  shall  be  within 
the  province  of  the  Federal  Government  to  impose,  questions  as 
regards  the  contribution,  and  questions  as  to  the  proportion  in  which 
the  different  federating  Units  would  have  to  undertake  respon- 
sibility as  regards  contribution,  and  so  forth.  I  thought  that 
throughout  it  was  contemplated  that  this  Committee  should  be 
formed  and  its  Report  placed  before  those  who  were  going  in  the 
first  place  io  give  a  decision  on  it,  and  then  that  it  should  be  placed 
before  the  various  Indian  States  to  say  that,  if  they  come  into  the 
Federation,  this  shall  be  one  of  the  responsibilities,  this  shall  be 
one  of  the  conditions  on  which  they  enter. 

Chairman  :  The  position  then  is  this.  You  say:  "Well,  we 
€annot  say  whether  we  will  come  into  the  Federation  till  we  have 
seen  the  Report  of  that  Committee.'* 

Sir  Akbar  Tlydari :  Yes. 

Chairman  :  Now,  that  being  so,  it  is  quite  clear  that,  if  that  is 
right — I  am  not  saying  it  is  not  for  a  moment — if  that  is  right,  of 
course,  it  is  not  for  the  Federation  to  appoint  the  Committee, 
because,  till  the  Committee  has  made  its  Report,  e,r  hypothesi  the 
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^Federation  has  not  come  into  existence.  The  making  of  a  Report 
'"by  the  Committee,  and  your  approval  of  the  Report,  is  a  condition 
.precedent  to  your  entry  into  the  Federation? 

Sir  Akbar  Hydari:  Yes. 

Sir  Maneckjee  Dadabhoy :  Unless  Sir  Akbar  Hydari  has 
changed  his  mind,  my  impression  is  that  Colonel  Haksar  agreed  to 
the  suggestion  that  we  should  go  into  Federation  at  once,  and 
enquiry  was  to  be  started  afterwards. 

Sir  Akbar  Hydari:  No,  I  do  not  think  that  is  so. 

Dr.  Shafa'at  Ahmad  Khan:  I  put  that  question  myself,  My 
iLord. 

Sir  Akbar  Hydari:  It  was  with  regard  to  one  question  as  to 
ceded  territories;  but,  with  regard  to  most  of  the  questions,  what 
we  desired  was  that  .  .  . 

Chairman :  Let  us  just  follow  you  out.  I  want  to  get  it  quite 
clearly.  Now,  that  being  so,  who  do  you  say  ought  to  appoint  the 
Committee? 

Sir  Akbar  Hydari:  His  Majesty's  Government. 

Chairman:  Then  your  theory  is  this:  His  Majesty's  Govern- 
ment must  appoint  a  Committee  to  report  upon  these  particular 
questions;  and  when  you,  the  States,  have  seen  their  Report,  you 
will  then  say  whether,  on  that  Report,  you  are  willing  to  come  in. 
Is  that  it?  * 

Sir  Akbar  Hydari :  What  I  say  is  merely  this :  that  this  Expert 
Committee  would  take  the  place  of  this  sub-Coinmittee  on  Federal 
Finance;  that,  as  the  Federal  Finance  sub-Committee  had  not  the 
time  or  all  the  data  available,  it  makes  over  all  these  enquiries  to 
this  Expert  Committee;  and  then  the  same  procedure  would  be 
followed  as  would  have  been  followed  by  the  sub-Committee  if  all 
this  data  had  been  before  them. 

Chairman :  That  Committee,  I  rather  gather,  according  to  you, 
would  meet  in  India? 

Sir  Akbar  Hydari:  I  suppose  it  would  have  to  meet  in  India  in 
view  of  the  various  data  which  are  required. 

Lord  Peel :  I  was  not  quite  clear  about  Sir  Tej's  proposal.  Does 
he  want  to  apply  that  Section  118  of  the  Constitution  of  South 
Africa  Act  only  to  the  relations  between  the  Federal  Government 
and  the  Provinces,  or  also  to  the  States  ? 

Sir  Tej  Bahadur  Sapru  :  The  two  are  closely  connected  with  each 
other,  and  there  must  be  co-ordination  between  them.  My  sugges- 
tion ia  that  you  must  appoint  a  Committee  which  will  go  into  the 
whole  question  of  the  relation  of  the  Provinces  and  also  of  the 
States.  But  in  any  case,  whether  you  accept  my  suggestion  or  Sir 
Akbar' s  you  will  have  to  make  provision  for  the  interim  period. 

Sir  Akbar  Hydari:  That  was  not  my  own  personal  view  only, 
%ut  the  view  of  the  States. 

E.T.C. — i.  a 
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Lord  Peel :  This  Section  118  is  rather  drastic.  Is  it  to  apply  to 
the  relations  of  the  new  Federal  Government  to  the  Provinces  only 
or  to  the  States  ? 

Sir  Tej  Bahadur  Sapru :  I  say  both. 

Lord  Peel :  I  do  not  know  what  the  States  would  say  to  that. 

Lord  Lothian :  The  great  distinction  is  that  the  constitution  of 
South  Africa  is  a  Union,  not  a  federation  at  all;  and  all  powers, 
including  the  right  to  amend  the  constitution,  vest  in  the  Union 
Parliament.  I  do  not  think  you  can  really  draw  a  comparison 
between  a  constitution  which  brings  in  a  Central  Government,  the 
Indian  States,  the  Provinces,  and  the  Federation,  and  the  constitu- 
tion of  South  Africa  in  which  was  created  a  single  unitary  govern- 
ment which  devolves  certain  minor  powers  on  what  used  to  be  the 
old  Provinces. 

Sir  Tej  Bahadur  Sapru :  But  until  the  Federation  comes  into 
existence,  what  are  we  to  do?  Either  the  Federal  Government 
must  impose  its  will  or  some  outside  body  must  do  so. 

Lord  Peel:  But  are  you  contemplating  a  long  interim  period? 
Suppose  the  Expert  Committee  is  set  up  directly  after  this  Con- 
ference closes,  it  will  proceed  immediately  upon  its  task. 

Sir  Tej  Bahadur  Sapru :  The  date  at  which  you  will  appoint  the 
Committee  is  not  material  from  my  point  of  view,  but  the  recom- 
mendations of  the  Committee  will  have  to  be  endorsed  by  the 
Federal  Government.  T  am  not  going  to  oppose  Sir  Akbar  Hydari 
if  he  wants  a  Committee  appointed  now,  but  a  stage  will  be  reached 
when  the  recommendations  of  that  Committee  will  have  to  be 
endorsed  by  the  Federal  Government. 

Sir  Akbar  Hydari :  They  will  have  to  be  endorsed  by  the  different 
federating  Units,  not  by  the  Federal  Government.  What  we  hold 
is  that  this  is  one  of  the  conditions  precedent  to  the  federating 
Unit's  determining  whether  it  will  federate  or  not. 

Mr.  Jayakar :  I  do  not  quite  understand  the  point  raised  by 
Sir  Akbar.  He  said  he  was  expressing,  not  only  his  own  view,  tut 
that  of  the  States  Delegation.  Is  it  his  view  that  there  is  going 
to  be  no  Federation  until  this  Expert  Committee  has  been  appointed, 
has  made  its  Report  and  submitted  it  to  the  Units,  and  they  have 
agreed  to  it  ? 

Sir  Akbar  Hydari:  That  is  the  position  so  far  as  the  Indian 
States  are  concerned. 

Mr.  lyengar:  The  impression  that  we  all  had  as  the  result  of 
our  deliberations  is  that  the  States  had  come  to  ceitain  definite 
principles  upon  which  this  financial  adjustment  should  take  place, 
and  that  the  details  were  to  be  examined  by  an  Expert  Committee. 
I  quite  agree  that  the  words  which  have  been  employed  in  para- 
graph 4  of  our  Report  on  that  view  are  hardly  reconcilable  with  the- 
impression  that  we  received.  I  am  quite  free  to  admit  that  what 
I  am  now  asking  Sir  Akbar  Hydari  to  consider  is  simply  this.  If 
the  acceptance  of  the  recommendations  of  the  Expert  Committee 
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later  on  is  the  condition  precedent  to  their  expressing  their  desire 
to  join  or  to  keep  out  of  the  Federation  that  we  start,  does  he  think 
that,  as  that  option  to  join  or  keep  out  of  the  Federation  is  still  open 
to  all  States,  we  should  proceed  to  construct  this  scheme  of  federa- 
tion and  pm  it  in  the  Act  of  Parliament,  leaving  it.  to  the  States 
to  choose  whether  or  not  to  come  in?  I  believe  there  is  a  clause 
to  that  effect  in  the  Federal  Structure  Report.  Or  does  he  say,  on 
the  other  hand,  that  we  should  not  proceed  to  enact  any  clauses  in 
the  Federal  Constitution  until  the  Report  of  the  Committee  of 
Experts  has  been  before  us  and  we  have  had  an  opportunity  of  seeing 
whether  those  clauses  are  to  our  mutual  advantage  or  not? 

So  far  as  the  clauses  in  the  South  African  Constitution  and  iu 
the  Nehru  Constitution,  to  which  Sir  Tej  Bahadur  Sapru  referred, 
are  concerned,  and  which  also  embody  the  principle  for  which  we 
are  now  contending,  I  may  say,  Lord  Chancellor,  that  the  idea  of 
an  interim  arrangement  is  perfectly  consistent  with  our  proceeding  to 
draft  and  to  enact  the  constitution,  because  even  when  the  Montagu- 
'Chelmsford  Report  came  out  in  1919,  there  were  clauses  in  the 
Reforms  Act  which  provided  for  the  separation  of  Provincial  from 
•Central  finance  after  recommendations  by  a  Committee  which  was 
to  deal  with  the  matter;  and  the  Meston  Committee  was  set  up. 
The  Meston  Award  is  well  known  in  Indian  finance.  That  Com- 
mittee was  set  up  after  the  enactment  of  the  new  Montagu- 
Chelmsford  Constitution,  and  it  was  provided  that  it  should  make 
its  Award  so  as  to  separate  the  finances  of  the  Provinces  and  make 
an  adjustment  between  Central  and  Provincial  finance,  and  that 
until  that  took  place  the  existing  state  of  affairs  should  continue. 
"The  Devolution  Rules  provided  for  the  gradual  re-adjustment  of 
many  items  of  Provincial  contributions,  so  that  they  should  be  done 
away  with  in  the  course  of  seven  years,  after  which  there  would  be 
a  complete  separation  of  Provincial  and  Central  finance. 

I  believe  we  were  all  under  the  impression  to  which  Sir  Maneckjee 
has  referred.  Colonel  Haksar  gave  us  the  definite  impression  that 
he  was  asking  us  to  concede  many  things  because  they  were  going  to 
come  into  the  Federation  on  any  account,  and  the  questions  of  detail 
might  well  be  left  over  to  an  Expert  Committee. 

Chairman :  Will  you  kindly  tell  me  if  the  Meston  Award  was 
made  before  the  1919  Act  or  after  it? 

Mr.  lyengar :  After  the  1919  Act. 
Chairman :  But  before  1921  ? 

Mr.  lyengar:  The  Act  had  already  been  passed.  The  award 
T^as  given  so  as  to  be  put  into  operation  after  the  first  elections  had 
taken  place. 

Sir  Akbar  Hydari :  I  should  like  to  make  it  clear  that  it  is 
perfectly  open  for  this  Committee  to  meet  and  to  make  its  Report; 
and  it  is  perfectly  possible  to  frame  your  Federal  Constitution, 
which  you  have  decided  will  be  presented  to  the  federating  Units, 
••so  far  as  the  Indian  States  are  concerned,  for  each  of  them  to  take 
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or  to  leave,  on  the  basis  of  the  Report.  Before  a  State  comes  in,- 
it  must  have  some  sort  of  picture  of  the  situation  and  definite- 
proposals  of  some  sort  to  show  what  are  the  financial  implications  of 
its  entering  the  Federation.  That  is  all  that  I  say.  It  is  perfectly 
possible  for  you  to  construct  your  Federal  finance  projflsals  in  any 
way  you  like,  and  it  will  be  perfectly  open  to  us  to  come  into  the 
Federation  or  not.  You  will  have  to  balance  the  advantages  and' 
disadvantages  of  our  States  coming  in  or  not  according  to  the  way 
you  construct  your  picture. 

Mr.  lyengar :  But  we  assume  that,  if  these  Expert  Committees 
proceed  on  the  lines  we  have  indicated  and  follow  tne  principles  we 
have  given  them  for  their  guidance,  then  you  will  find  no  difficulty 
in  joining.  It  is  on  that  footing  that  we  are  proceeding,  but  you 
now  say  the  whole  thing  is  doubtful. 

Sir  Akbar  Hydari :  If  there  will  be  no  difficulty  in  joining,  then 
we  shall  join ! 

Chairman :  Do  you  envisage  members  of  the  States  being  mem- 
bers of  this  Committee  ? 

Sir  Akbar  Hydari:  There  will  have  to  be  some  experts  from  the 
States,  yes. 

Sir  Tej  Bahadur  So.pru :  Oh,  yes,  certainly. 

Sir  Akbar  Hydari :  There  will  have  to  be  experts  who  will  bring 
up  the  Indian  States'  view.  I  do  not  know,  but  I  think  you  wilr 
have  to  have  people  who  will  bring  forward  the  Indian  States'  point 
of  view.  Otherwise,  how  will  that  Committee  be  a  Committee  which 
will  be  in  possession  of  all  the  information? 

Chairman :  Supposing  the  Report  is  unanimous — that  is  to  say, 
that  your  experts  agree  with  the  other  experts — do  you  come  in? 

Sir  Akbar  Hydari:  Sir,  the  difficulty  is  this.  There  can  be  no 
one  representative  of  the  Indian  States,  and  you  have  not  said  that 
either  the  Indian  States  come  in  as  a  whole  or  they  will  all  remain 
out  of  the  Federation.  What  you  have  said  is  that  you  have  left  to 
each  individual  State  its  liberty  of  action,  its  liberty  of  coming  into 
the  Federation  or  not.  And  that  definitely  implies, that  you  will' 
have  to  place  before  each  State  the  proposal  under  which  you  are 
offering  it  federation.  I  mean,  even  if  you  had  Indian  States 
representatives  on  those  Committees  as  representatives  of  the  Indian 
States,  still  those  representatives  cannot  bind  the  States  which  are 
outside.  I  am  simply  putting  my  point,  and  I  am  asking  how  that 
is  consistent  with  the  Indian  States  outside.  I  do  not  say  that  is  an 
obstructive  position ;  I  only  want  to  make  it  clear  that  it  is  a  position 
which  is  implied  in  the  very  nature  of  the  position  of  the  Indian 
States.  So  far  as  the  Provinces  and  so  far  as  British  India  are 
concerned,  they  may  be  in  the  position  in  which  the  Union  of  South 
Africa  was,  as  Lord  Lothian  has  very  rightly  pointed  out;  but  so 
far  as  the  Indian  States  are  concerned  they  are  in  a  group  quite 
outside,  each  with  its  own  power  of  sovereignty,  its  own  liberty  of 
action  of  coming  into  the  Federation  or  not. 
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Chairman:  We  have  got  a  very  old  proverb  in  England — it  is 
perhaps  rather  a  rude  proverb  to  apply  to  a  thing  like  this;  but 
you  do  not  want  to  "  buy  a  pig  in  a  poke/'  quite  rightly?  Now, 
what  you  want  to  say,  is,  "  Beiore  any  State  comes  in,  it  must  be 
in  a  position  to  know  on  what  terms  it  is  coming  in."  You  say, 
"  Now,  Hyderabad  " — for  example,  let  us  take  your  own  State 
because  it  is  convenient,  and  you  are  the  great  State,  if  you  will 
forgive  me  for  saying  so — "  Hyderabad,  before  it  conies  in,  wants 
to  know  (a),  (b),  (c]f,  (d),  (e),  (f)."  Now,  I  would  like  to  know,  if 
you  would  kindly  help  me.  What  are  (a),  (b),  (c),  (d),  (e),  (f)P 
First  of  all,  I  know  from  what  you  say,  that  as  regards  (a),  let  us 
say,  before  Hyderabad  comes  in  you  want  to  see  the  Report  of  this 
Expert  Finance  Committee.  Then  you  say,  "  Before  Hyderabad 
comes  in  wo  want  to  see  (b)."  Now,  what  is  (b)?  How  many 
conditions  precedent  are  there?  Do  you  want  to  see  the  whole 
draft  Act  of  Parliament  before  you  come  in? 

Sir  Akbar  Hydari :  Oh,  yes. 

Sir  Muhammad  Shaft :  Will  the  Indian  States  have  a  voice  in 
the  selection  of  the  personnel  of  this  Expert  Committee?  If  so,  will 
it  be  the  Indian  States  who  have  previously  expressed  their  willing- 
ness to  come  into  the  Federation,  or  will  it  be  the  Chamber  of 
Princes,  or  what? 

Sir  Akbar  Hydari:  So  far  as  the  Chamber  of  Princes  is  con- 
cerned, I  should  like  the  reply  on  its  behalf  to  be  given  by  its 
honoured  Chancellor. 

H.H.  The  Nawab  of  Bhopal :  The  Chamber  of  Princes  would  like 
to  be  represented,  and  I  think  they  would  send  their  representatives. 
There  would  be  no  difficulty  in  that. 

As  I  have  been  asked  to  speak,  I  will  just  add  that  I  am  very 
reluctant  to  say  anything  which  may  be  regarded  as  impeding  our 
progress,  or  which  is  likely  to  delay  the  consummation  of  the 
Federal  idea ;  but,  from  the  point  of  view  of  the  States,  I  am  afraid 
it  will  be  necessary  to  have  the  Report  of  the  Expert  Committee 
before  we  shall  be  in  a  position,  as  far  as  we  are  concerned,  to  join 
the  proposed  Federation. 

Lord  Peel:  I  do  not  want  to  interrupt  the  discussion,  but  I  was 
rather  sorry  to  hear  what  His  Highness  The  Nawab  of  Bhopal  said 
about  representation  on  the  Expert  Committee,  and  also,  it  I  may 
say  so,  what  Sir  Akbar  said  about  States'  representatives  on  it.  My 
clear  conception,  and  I  think  the  Committee's  conception,  was  that 
it  was  not  to  be  representative.  There  would  not  be  States'  experts 
or  Provincial  experts  or  anything  of  that  sort,  but  experts — plain 
experts — who  were  simply  chosen  for  that  reason,  and  not  men  who 
come  on  as  States'  experts,  who  are  going  to  advocate  strongly  the 
position  of  the  States.  That  is  precisely  what  we  do  not  want.  I 
mean,  you  may  decide  to  have  it ;  but  do  not  be  under  any  delusion ; 
that  is  not  what  the  Committee  recommended. 

Sir  Akbar  Hydari :  My  Lord  Chancellor,  I  am  perfectly  prepared 
to  accept  that  definition  of  the  qualifications  for  the  Expert  Com- 
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mittee,  BO  long  as  we  have  really  only  experts  without  having  any 
point  oi  view  with  regard  to  one  part  of  India  or  another.  I  shall 
be  quite  glad  to  have  that  and  allow  the  representatives  of  the 
different  interests  to  give  evidence  before  this  Committee. 

Sir  Mirza  Ismail :  What  is  really  wanted  is  an  impartial  Expert 
Committee. 

Chairman :  Sir  Akbar,  supposing  you  had  an  impartial  Com- 
mittee like  that,  and  they,  being  impartial,  made  an  impartial 
Report;  are  you  accepting  it  and  coming  in? 

Sir  Akbar  Hydari:  I  think,  Sir,  you  must  give  us  credit 
for  also  being  people  who  will  see  that  there  is  an  impartial 
Report  and  that  the  Report  has  balanced  all  considerations  very 
fairly ;  and  therefore  it  is  most  probable  that  a  State  like  mine  will 
accept  it.  But  I  cannot  say  that  unless  and  until  I  have  seen  the 
Report.  , 

Sir  Maneckjee  Dadabhoy :  Who  will  judge  whether  the  Report 
is  impartial? 

Mr.  Zafrullah  Khan :  May  I  put  the  difficulty  to  Sir  Akbar 
broadly?  There  are  two  positions,  as  I  conceive  it,  Sir  Akbar 
Hydari.  One  is  that  we  settle  here  the  general  principles.  We 
cannot  do  more  than  that,  even  if  we  are  fortunate  enough  to  do 
that.  And,  on  a  survey  of  those  general  principles  and  their  im- 
plications, the  States,  or  at  least  as  many  of  them  as  represent  not 
less  than  51  per  cent,  of  the  population  of  the  States,  signify  their 
willingness  to  come  into  a  scheme  of  federation  of  that  kind,  subject 
of  course  to  their  safeguards  which  they  have  rightly  emphasised 
on  every  occasion.  Then  they  must  submit  to  leaving  the  decision 
of  several  questions  of  detail — very  important  questions  no  doubt, 
but  questions  of  detail  as  compared  with  principle — to  certain  im- 
partial Expert  Committees'  investigations  and  Reports.  AVill  they 
take  that  risk?  That  is  one  position.  I  am  not  saying  they  should 
do  that.  In  that  case,  of  course,  one  can  go  forward  with  the 
framing  of  the  constitution,  and  the  general  rules  and  the  details 
will  be  filled  in  as  those  Reports  come  in.  When  those  Reports  conie 
in,  any  one  or  more,  or  perhaps  all  the  States,  or  perhaps  British 
India  on  the  other  side,  or  some  Provinces,  might  consider  that,  in 
this  detail  or  in  the  other  detail,  the  Report  is  not  fair  to  them  or 
is  not  equitable  to  them.  But,  to  that  extent,  their  general  willing- 
ness to  come  in  will  have  imposed  that  risk  upon  them.  Well,  that 
is  one  position;  that  is  a  position  which  we  can  understand,  and  on 
the  basis  of  which  we  can  continue  to  devote  our  time  and  energy 
to  framing  a  constitution. 

On  the  other  hand,  there  can  be  another  position,  and  it  is  this. 
The  States  say:  Well,  we  are  willing  to  come  into  a  Federation — 
we  accept  these  principles;  but  we  cannot  finally  tell  you  whether 
we  are  coming  in  until  we  look  at  all  these  details.  »There  will  not 
only  be  this  financial  Expert  Committee ;  several  others  might  have 
to  be  appointed  to  work  out  in  detail  the  actual  concrete  figures  and 
facts,  and  so  on.  But  if  they  take  up  that  attitude,  then  the  position 
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to  my  mind  is  this.  You  frame  the  whole  detailed  constitution,  the 
draft  of  the  Bill,  the  draft  of  the  Rules,  and  the  different  co-ordina- 
tions and  adjustments  that  are  to  take  place,  and  put  that  before 
each  individual  State;  you  give  them  the  choice  of  whether  they 
will  come  in  or  not.  The  position  then  might  be  that,  although  as 
many  States  as  represent  more  than  51  per  cent,  of  the  population 
had  given  their  consent  to  coming  into  a  Federation  of  which  the 
principles  were  approved  by  them  with  regard  to  certain  details, 
either  you  may  have  no  States  coming  in  at  all,  or  you  may  have 
such  a  small  number  coming  in  that  you  could  not  proceed  on  the 
basis  of  an  all-India  Federation.  The  position  then  would  be  this, 
that  we  should  have  to  start  all  over  again  from  the  very  beginning, 
scrapping  the  whole  of  the  work  of  the  Conference  and  its  Com- 
mittees, and  so  on,  in  order  to  frame  a  constitution  proposed  only 
for  British  India.  This  would  be  an  impossible  position,  and  I 
want  to  know  from  Sir  Akbar  Hydari  to  which  of  the  two  positions 
he  is  willing  to  give  his  adherence. 

Chairman:  I  quite  understand  referring  a  thing  to  an  impartial 
committee  and  then  accepting  its  decision.  May  I  bo  permitted  a 
personal  reminiscence.  Many  years  ago,  a  gentleman  who  had  gone 
to  arbitration  came  to  consult  me  on  how  to  get  out  of  the  award. 
I  said,  "  Well,  but  you  went  to  arbitration,  and  therefore  you 
cannot  get  out  of  the  award."  His  reply  was,  "  Call  that  arbitra- 
tion!  Why,  he  decided  against  me!  "  Well,  I  think  you  must 
adopt  one  position.  If  you  say  it  is  to  be  an  impartial  committee,, 
would  it  not  be  wise  to  say  whether  it  decides  a  little  bit  against 
this  side  or  a  little  bit  against  that,  that  you  accept  its  decision? 

NW,  about  three-quarters  of  an  hour  ago,  Sir  Provash  Chunder 
Mitter  was  in  the  middle  of  a  speech,  which  was  interrupted.  I 
will  ask  him  to  resume. 

Sir  Provash  Chunder  Mitter :  As  Sir  Tej  Bahadur  Sapru  has 
pointed  out,  there  might  be  a  transition  period.  Another  speaker 
— I  think  it  was  Mr.  Jayakar — suggested  that  it  might  be  open  to 
States  to  come  out  of  the  Federation  later  on  after  the  interim 
period. 

Mr.  Jayakar:  I  did  not  suggest  anything.  I  wanted  to  know 
the  position  which  Sir  Akbar  Hydari  was  taking  up. 

Sir  Provash  Chunder  Mitter :  Here  is  the  unanimous  Report  of 
the  Federal  Finance  sub-Committee,  to  which  the  present  re- 
presentatives of  the  States  were  parties.  Can  we  not  go  on  with 
this  Report,  and,  whether  we  adopt  what  Sir  Tej  Bahadur  Sapru 
has  pointed  out,  or  something  else,  during  the  transition  period  r 
come  to  the  decision  that  we  proceed  on  the  basis  of  this  Report? 
After  the  transition  period  is  over,  then,  if  any  State  wants  to 
come  out,  it  may  come  out,  but  subject  to  the  one  condition  that, 
if  there  be  less  than  51  per  cent.,  they  will  not  be  allowed  to  come 
out. 

Mr.  Sastri :  Sir  Provasli  Chunder  Mitter  is  opening  up  a  very 
dangerous  issue ;  we  have  never  before  talked  about  coming  out. 
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Sir  Provash  Chunder  Mitter :  It  is  just  as  well  to  have  our 
controversies  at  this  stage  rather  than  later  on.  I  should  like  to 
explain  it  in  this  way.  If  we  adopt  the  Report  of  this  sub- 
Committee,  and  if  we  have  also  a  period  of  transition,  then,  during 
that  period  of  transition,  without  committing  ourselves  finally,  we 
do  commit  ourselves  in  the  first  place  to  -this,  namely,  that  during 
the  transition  period — three  years,  or  whatever  it  may  be — these 
will  be  the  financial  arrangements.  After  the  transition  period  is 
over,  some  States  at  this  stage  will  agree  to  take  the  risk  of  the 
decision  arrived  at  within  the  transition  period.  Those  States 
which  take  that  risk  will  not  be  allowed  to  come  out;  but  if  we 
find  51  per  cent,  of  the  States  are  willing  to  take  the  risk,  we  can 
go  ahead.  There  may,  however,  be  one  or  more  States  which  will 
not  give  an  unconditional  acceptance,  and  for  them  only  I  am 
prepared  to  agree  to  this  arrangement.  If  we  start  with  the  fact 
that  51  per  cent,  of  the  States  are  not  willing  to  take  the  risk  of 
arbitration,  then  we  know  where  we  are;  but  I  entirely  agree  with 
Sir  Tej  Bahadur  Sapru  that  it  may  be  very  necessary  to  have 
provisional  arrangements  for  the  interim  period.  On  the  other 
hand,  if  the  Committee  is  an  Expert  Committee,  as  I  think  it 
should  be — I  have  no  hesitation  in  saying  that  the  Committee 
should  be  an  Expert  Committee — then,  going  back  to  my  point, 
the  representatives  of  the  public  should  have  an  opportunity  of  dis- 
cussing its  Report.  For  what  purpose?  Not  for  the  purpose  of 
coming  out,  but  for  the  purpose  of  making  their  suggestions.  After 
those  suggestions  have  been  made,  they  may  be  accepted.  By 
whom?  Either  by  ITis  Majesty's  Government  or  by  the  future 
Federal  Government.  I  would  certainly  prefer  the  future  Federal 
Government,  but  Sir  Akbar  Hydari's  intervention  makes  it  clear 
that  we  may  not  have  the  States  in  the  future  Federal  Govern- 
ment till  the  States  know  where  they  are. 

To  sum  up,  my  position,  therefore,  is  this.  If  we  have  to 
start  with  51  per  cent,  agreeing  to  submit  to  arbitration,  we  can  go 
ahead ;  and  I  should  like  that,  because  it  is  no  good  delaying 
matters.  There  are  many  points  of  view  from  which  I  am  against 
delay.  I  am  in  favour  of  starting  the  Federation  as  early  as 
possible;  but,  if  that  cannot  be  done,  then  I  am  afraid  that,  after 
the  Expert  Committee  has  been  set  up  and  has  reported,  some  sub- 
Committee  of  this  assembly,  or  some  other  sub-Committee  must 
have  its  say.  There  is  no  escape  from  the  proposition. 

Sir  Maneckjee  Dadabhoy :   I  do  not  understand  you  at  all. 

Sir  Provash  Chunder  Mitter :  I  am  very  sorry ;  I  cannot  make 
it  clearer.  If  51  per  cent,  would  agree  to  the  risk  of  arbitration 
there  is  an  end  of  the  matter.  If  51  per  cent,  do  not  agree  to  the 
risk  of  arbitration  then,  rather  than  leave  it  after  all  this  trouble, 
I  am  willing  that  the  thing  should  be  discussed  further  with  a 
representative  committee. 

We  have  discussed  this  point,  which  is  a  most  important  one, 
very  fully.  The  next  point  is  this.  In  the  other  observations  I 
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am  going  to  put  forward,  I  am  going  to  put  them  forward  with 
the  idea  in  my  mind  that,  if  it  commends  itself  to  this  Committee, 
some  of  these  points  may  also  be  referred  to  the  Expert  Committee. 
I  am  not  putting  forward  those  points  with  the  idea  that  we  must 
here  and  now  come  to  a  decision,  because  such  a  decision  will  not 
be  possible  as  we  do  not  know  the  facts  very  fully,  and  as  we  have 
not  all  the  materials  before  us. 

With  these  preliminary  observations,  I  would  say  that  it  would 
be  advisable  not  to  go  into  the  question  of  past  burdens ;  but  if  it 
i<*  insisted  on,  then  past  burdens  on  both  sides  should  be  taken  into 
consideration,  for  the  result  would  be  that  the  Expert  Committee 
would  make  their  recommendations 

Chairman:  Would  you  have  a  Statute  of  Limitations P 
Sir  Provash  Chunder  Mitter:  No,  Sir. 
Chairman:    How  far  do  you  go  back? 

Sir  Provash  Chunder  Mitter:  I  will  tell  you,  Sir.  Perhaps  I 
was  too  hasty  in  saying  "  No  ".  If  the  oilier  .side  says  no  Statute 
of  Limitations,  then  there  will  be  no  Statute  of  Limitations  on  the 
British  side;  but  I  do  say,  as  practical  men,  we  should  fix  a  limit 
beyond  which  we  should  not  go.  That  is  ruy  view.  If  the  inten- 
tion be  to  go  back  a  hundred  years,  then  we  shall  never  end ;  but 
from  my  point  of  view,  as  I  am  against  entering  into  the  past, 
it  is  not  for  me  to  answer  that.  Your  Lordship's  question,  if 
I  may  say  so,  clears  the  point  very  much.  If  you  do  not  have  a 
Statute  of  Limitations,  then  you  will  be  going  into  a  historical 
maze.  Therefore  drop  the  past — that  is  my  view — but,  if  you  do 
not  drop  the  past,  I  would  like  the  other  side  to  say  how  IOD^'. 
Those  are  the  observations  I  put  forward  on  this  part  of  the 
Report. 

Now,  Sir,  another  important  point  of  principle  is  this,  that 
in  the  future  Federation  there  ought  to  be,  as  quickly  as  possible, 
enough  resources,  to  which  all  the  units  of  Federation  have  contri- 
buted, for  the  Federal  burdens.  I  lay  stress  on  the  words  "  as 
quickly  as  possible."  It  will  not  be  fair  that  the  British  Indian 
contributions  should  continue  for  an  indefinite  period  of  time. 
Therefore  the  Expert  Committee  should  be  asked  to  advise  how 
soon  the  British  Indian  contributions  should  cease;  and  as  soon 
as  the  British  Indian  contributions  cease  the  only  contributions 
should  be  contributions  made  by  the  Units  of  the  Federation. 
That  point  should  be  specifically  referred  to  the  Expert 
Committee.  My  friend,  I)r.  Ambedkar,  wants  me  to  clear 
up  my  point.  My  point  is  this.  I  will  refer  to  the  Income-tax 
by  way  of  illustration.  The  Income-tax  is  a  purely  British  Indian 
contribution.  I  realise  that  at  the  present  moment  a  part  of  the 
Income-tax,  if  not  the  whole  of  it,  or  a  substantial  portion  of  it, 
will  have  to  be  paid ;  but  the  Expert  Committee  should  fix  a  defi- 
nite time  limit  from  which  point  of  time  either  the  Income-tax 
will  cease  to  be  paid  or  the  Indian  States  will  bring  something 
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into  the  common  pool  which  will  be  the  equivalent  of  that.  That 
is  my  point.  Or  else,  supposing  the  future  Federal  Government 
mismanages  its  affairs,  then  indefinitely  this  British  Indian  contri- 
bution will  have  to  be  paid.  I  say  that  that  point  should 
be  specifically  referred  to  the  Expert  Committee. 

Now,  Sir,  as  I  am  on  the  question  of  debt,  I  will  make  this 
further  observation.  The  last  paragraph  on  page  5  of  the  sub- 
Committee's  Report  says:  — 

"  It  therefore  seems  to  us  that,  if  it  were  found,  after 
investigation  by  the  Expert  Committee,  that  all  the 
obligations  were  covered  by  assets,  the  whole  of  the  pre- 
Federation  debt  should  be  taken  over  by  the  Federation. 
While,  however,  this  seems  to  us  to  be  the  probable  result 
of  a  close  investigation,  we  do  not  rule  out  the  possibility  of 
a  finding  by  that  Committee  that  a  certain  proportion  of 
the  pre-Federation  debt  should  equitably  be  classified  in  the 
first  instance  as  *  Central  V 

I  accept  that,  Sir,  on  the  principle  that  this  Federation  is  going 
to  take  up,  so  to  say,  the  business  of  the  past. 

Chairman:  Would  you  take  into  consideration  betterment  as 
well  as  the  expenditure  on  capital? 

Sir  Provash  Chunder  Mitter :  I  would  take  the  whole  thing 
into  consideration.  But,  if  you  look  at  it  from  that  point  of  view, 
the  recommendations  of  the  departmental  Memorandum  of  the 
Government  of  India,  as  criticised  in  the  second  paragraph  on  page 
6,  pre-Federation  debt,  hardly  arise.  What  is  laid  down  in  the 
last  paragraph  of  page  5  is  a  better  way  of  dealing  with  the  realities 
of  the  position.  But  I  entirely  agree  that,  for  the  credit  of  India, 
the  resources  which  are  now  available  to  the  Government  of  India, 
and  to  the  Provincial  Governments,  and  also  the  future  resources 
of  the  Federal  Government  should  be  at  the  disposal  of  that  Gov- 
ernment for  the  payment  of  the  debt;  but  inter  se  between  the 
"  Central  "  subjects  and  the  Federal  subjects,  inter  se  between 
Federation  and  Provinces,  there  ought  to  be  equitable  adjust- 
ments, and  those  equitable  adjustments  made  as  early  as  possible, 
and  certainly  not  later  than  a  definite  period.  I  am  not  mention- 
ing the  period  because  the  Expert  Committee  will  be  in  a  better 
position  to  deal  with  that.  Now,  if  it  be  not  possible  to  adjust 
•inter  se  between  these  elements,  then,  as  soon  as  that  period  is 
over,  the  Federal  Government  should  be  prepared  to  have  recourse 
to  some  form  of  taxation  which  will  place  the  burdens  equally  on 
the  federating  Units ;  and  from  that  point  of  time  they  must  start 
repaying  the  extra  contribution,  if  any.  There  may  not  be  any, 
but  if  there  is  any,  the  repayment  must  be  to  the  "  Central  "  heads 
of  revenue  and  to  the  Provincial  heads  of  revenue. 

Now,  Sir,  I  will  next  turn  to  paragraph  15 :  "  Taxes  on  In- 
come/' I  suggest  that  the  Committee  may  be  asked  to  enquire 
specifically  on  the  point  that  taxes  from  Income  or  sources  which 
are  purely  local  in  character  may  be  actually  taxed  and  collected 
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by  the  Provinces.  I  say  this  with  particular  reference  to  taxes 
on  land  and  house  property;  but  it  may  or  may  not  be  extended 
to  taxes  on  Income  derived  from  different  sources  locally.  But  I 
lay  stress  on  taxes  on  houses  and  property,  and  there  is  a  reason » 
As  the  assessment  and  collection  of  Land  revenue  is  a  Provincial 
subject,  and  as  the  tax  on  land  and  house  property  has  an  intimate 
bearing  on  it,  it  will  be  an  advantage  if  the  same  authority  assesses 
and  collects  both.  In  this  connection,  the  past  history  of  Income- 
tax  in  British  India,  I  may  point  out,  will  no  longer  operate  after 
federation.  As  Corporation  tax  is  going  to  be  a  Federal  source  of 
taxation,  this  separation  will  make  future  adjustments  between 
Indian  States  and  British  India  easier.  Shortly,  Sir,  my  idea  is- 
this.  As  legards  Income-tax  on  business,  that  will  be  more  or 
less  Federal;  because,  if  Corporation  tax  takes  its  legitimate  place, 
if  more  and  more  joint-stock  concerns  or  big  concerns  start,  then 
they  will  Lave  ramifying  business  in  more  Provinces  than  one. 
That  is  a  source  of  revenue  which  the  future  Federal  Government 
may  well  claim.  On  the  other  hand,  as  regards  land  tax — you  may 
call  it  Land  revenue  or  Income-tax  on  land — there  will  be  less 
chance  of  conflict,  less  chance  of  injustice,  if  you  gradually  hand 
it  over  to  the  Province.  I  should  like  to  make  one  point  clear. 
I  do  not  want  this  change  to  take  place,  say,  from  the  very  next 
year,  but  I  want  to  hold  this  forward  as  an  ideal  which  will  help 
us  in  the  future  in  the  adjustment  of  our  revenue. 

Lord  Peel:  I  understand  that  you  think  that  the  income  should 
be  divided  according  to  the  sources  from  which  it  arises,  and  part 
should  be  collected  by  the  Federal  and  part  by  the  Provincial  Gov- 
ernment ? 

Sir  Provash  Chunder  Mitter:  What  I  do  mean  is  that  Income- 
tax  from  landed  property  as  also  purely  local  income  should  be  a 
Provincial  source  of  revenue.  If  the  Income-tax  on  landed  pro- 
perty be  a  Provincial  source  of  revenue,  it  has  an  intimate  bearing 
on  the  assessment  of  Land  revenue.  Take  landed  property  in  the 
towns.  That  is  assessed  to  Land  revenue;  it  is  also  assessed  to- 
Income-tax.  Therefore,  if  you  have  one  authority  dealing  with 
it,  it  will  be  better  dealt  with. 

Lord  Peel:  But  you  would  allow  the  Federal  and  the  Provin- 
cial Governments  to  raise  Income-tax  on  different  classes  of 
property  or  sources  of  income  at,  possibly,  different  rates? 

Sir  Provash  C  ft  under  Mitter:  That  is  my  second  point.  I  will 
come  to  that  immediately.  But  what  I  do  say  is  that,  in  future, 
when  this  question  of  Federal  responsibility  is  over,  redemption 
charges  and  debt  charges  can  be  met.  At  that  point  of  time, 
Income-tax  from  land  only — that  is  to  say,  from  land  or  anything 
standing  on  land,  in  other  words,  irremovable  property — should 
be  a  Provincial  source  of  revenue.  I  am  speaking  of  land  in 
towns  or  villages.  At  the  present  moment,  for  the  purpose  of 
Land  revenue  assessment,  you  assess  not  only  agricultural  land  but 
also  non-agricultural  land  for  your  Land  revenue. 
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Mr.  Jayakar:  You  do  not  have  Land  revenue  on  house  sites  ? 

Sir  Provash  Chunder  Mitter:  May  I  explain  a  little  more? 
Assessment  is  made  on  every  plot  of  land.  That  assessment  is 
either  actual  rent  paid  or  rent  which  ought  to  be  paid;  and  in 
assessing  an  "  estate  ",  every  plot  of  land  in  that  "  estate  "  is 
taken  into  consideration.  Let  us  say  that  one  lakh  is  the  total 
rent  roll ;  out  of  that  one  lakh,  so  much  is  left  to  the  landlord  and 
so  much  to  the  estate.  Let  me  make  it  plain  that  Khas  mahal  in 
towns  do  not  go  rent  free ;  they  are  also  assessed  with  the  land. 

The  point  I  am  making  is  not  a  new  suggestion.  In  the  United 
States,  the  revenue  required  for  the  several  States  is  derived 
•chiefly  from  a  tax  on  property.  If  you  have  this,  then  you  have 
one  assessing  authority  for  a  particular  type  of  property,  and  in 
assessing  the  land  you  do  take  into  account  the  income  of  the  pro- 
perty ;  that  is  the  basis  of  the  assessment.  This  also  will  be  more 
acceptable  according  to  the  principle  set  out  on  page  9  of  the 
fieport,  in  the  second  paragraph,  where  it  states  that:  — 

"  The  right  to  impose  and  administer  a  tax  should  be 
vested  in  the  authority  which  receives  the  proceeds." 

My  suggestion  will  make  it  fall  more  into  line  with  the  point  there 
adumbrated. 

Now  let  us  look  at  it  from  another  point  of  view.  At  some 
point  of  time  in  the  future  we  do  contemplate  that  the  Income-tax 
will  be  distributed  between  the  Provinces.  Now,  if  one  portion 
of  the  Income-tax — namely,  that  portion  which  is  assessed  on  land 
or  on  anything  standing  on  land,  immovable  property — be  made  a 
Provincial  source  of  assessment  and  revenue  there  will  be  more 
justice  in  it;  because  if  in  a  particular  Province  the  assessment  of 
Income-tax  on  land  is  heavy,  that  Province  will  get  the  benefit  of 
that  heavy  assessment.  On  the  other  hand,  it  presents  no  difficulty 
in  principle  such  as  the  ramifications  of  the  sources  of  business 
income.  Therefore,  in  the  case  of  ramifying  businesses,  leaving 
aside  the  Corporation  tax,  you  must  distribute  it  between  the 
Provinces  on  some  basis  which  may  be  determined  upon;  but  in 
the  case  of  what  I  may  describe  as  purely  local  taxation  on  land 
and  immovable  property  and  other  purely  local  income,  each 
Province  gets  more  or  less  what  it  should.  Ti  really  comes  to  this, 
therefore,  that  Income-tax  on  house  property  and  on  vacant  sites, 
as  also  purely  local  income,  will  belong  ultimately  to  the  Provin- 
cial Governments. 

Then,  with  regard  to  paragraph  16,  Provincial  Contributions, 
I  am  not  quite  clear,  reading  this  and  the  next  paragraph — para- 
graph 17— together,  whether  in  future  the  States  also  will 
contribute.  In  paragraph  16,  nine  lines  from  the  top,  there  is 
the  following  sentence :  — 

"  The  deficit,  in  so  far  as  it  arises  from  the  above  cause, 
should,  we  suggest,  be  met  by  contributions  from  the  Pro- 
vinces, to  be  divided  between  them  either  on  the  basis  of 
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their  respective  revenues  or  of  population,  or  according  to 
some  other  defined  method.  The  Expert  Committee 
should  consider  what  is  the  most  appropriate  basis.  This 
basis  need  not  necessarily  be  the  same  as  that  on  which  the 
Income-tax  proceeds  are  distributed.  Differentiation  be- 
tween the  two  methods  might  be  used  as  a  means  of  partially 
adjusting  the  burden  on  Provinces  which  are  specially  hard 
hit  by  the  existing  distribution  of  resources  between 
them/' 

In  paragraph  17,  however,  the  first  sub-paragraph  says:  — 

"  In  the  scheme  proposed  above,  the  Federal  burdens 
will  be  spread  over  all  the  Units  of  the  Federation  in  a 
precisely  similar  manner  except  for — 

(a)  The  above-mentioned  contributions  from  the  Pro- 
vinces, until  such  time  as  they  are  finally  abolished ; 

(6)  Such  direct  or  indirect  contributions  as  are,  or  have 
been,  made  by  certain  States,  of  a  kind  which  have  no 
counterpart  in  British  India ;  and 

(c)  Varying  measures  of  immunity  in  respect  of  Customs 
and  Salt  enjoyed  by  certain  States/* 

If  by  these  two  paragraphs  it  is  meant  that  the  Expert  Committee 
will  examine  and  take  into  consideration  the  contributions  inter  se 
from  the  different  Provinces  of  British  India  and  the  contributions 
from  different  States,  I  have  no  objection;  but  I  certainly  would 
object  if  we  found,  after  examination,  that  the  contribution  from 
British  India  was  far  in  excess  of  the  contribution  from  the  Indian 
States,  and  I  would  also  object  if  a  particular  Indian  State  made 
a  large  contribution  and  that  contribution  was  sought  to  be  taken 
advantage  of  by  every  Indian  State.  I  want  to  make  that  point 
clear.  I  have  no  objection  to  this  enquiry,  but  in  the  course  of 
that  enquiry  these  points  .should  )H»  kopl  in  view. 

With  regard  to  'differentiation,  in  the  last  sentence  of  para- 
graph 16,  Provincial  Contributions,  the  last  three  lines  of  the 
first  sub-paragraph  which  I  read  just  now — namely,  on  the  ques- 
tion of  differentiation — I  suggest  that  it  would  be  a  mistake  to 
come  to  a  decision  in  advance.  If  we  refer  this  question  as  it  is 
to  the  Expert  Committee,  we  shall  have  more  material  on  which 
we  may  justly  decide  this  question.  Therefore,  I  would  ask  Sir 
Tej  Sapru  to  bear  that  aspect  in  mind,  too.  lie  will  be  in  a  better 
position  to  come  to  a  decision  when  he  gets  the  Report  of  the  Ex- 
pert Committee.  Therefore,  I  would  leave  the  Report  as  it  is  on  this 
point. 

Now,  Sir,  I  would  draw  the  attention  of  the  Committee  to  one 
item  in  paragraph  10,  Classification  of  Revenues,  viz.,  "  External 
Customs,  including  Export  duties."  I  have  to  point  out  that  my 
suggestion,  that  Export  duties  should  not  be  considered  as  Federal 
sources  of  taxation,  has  not  been  discussed  by  the  Finance  sub* 
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Committee,  although  I  raised  that  point.  I  again  draw  attention: 
to  the  United  States  Constitution,  and  I  desire  that  this  question? 
should  be  examined  by  the  Expert  Committee.  I  do  not  want  this 
Committee  to  come  to  a  decision  immediately. 

Lord  Peel:  What  do  you  want  to  have  examined  by  it? 

Sir  Provash  Chunder  Mitter:  I  want  the  Expert  Committee  to 
discuss  the  question  whether,  as  in  the  American  Constitution,  no 
Export  duty  should  be  imposed  on  a  Unit  unless  that  Unit  consents. 
At  the  present  moment  the  source  of  Export  duties  is  a  matter  in 
which  my  Province  is  vitally  interested  with  regard  to  jute.  What 
I  do  want  the  Expert  Committee  to  consider  is  the  idea  of  forbid- 
ding the  imposition  of  Export  duties  without  the  consent  of  the 
federating  Units,  as  in  the  American  Constitution.  How  much — 
that  should  be  ascertained.  What  is  the  total  amount  of  Export 
duty  now  realised  and  likely  to  be  realised  in  the  future  ?  Whether 
they  sliould  continue  to  be  levied  in  spite  of  the  objection  of  the 
Province  or  Provinces  concerned,  and  if  they  cease  to  be  levied, 
in  what  other  way  the  necessary  funds  can  be  found?  That  I 
want  the  Expert  Committee  to  examine  and  consider. 

Lord  Peel:  I  think  you  are  widening,  are  you  not,  the  Expert 
Committee's  job  a  great  deal  by  giving  them  a  very  wide  discre- 
tion as  to  whether  Export  duties  should  be  permitted?  Is  not  that 
rather  a  matter  of  wide  principle?  Is  that  exactly  a  thing  for  an 
Expert  Committee  to  examine,  as  to  whether  generally  Export 
duties  shcmld  be  permitted  in  a  Federal  Constitution? 

Sir  Provash  Glmnder  Mitter:  Yes,  generally  speaking  that  is 
so;  but  there  is  an  important  point,  and  that  point  is  whether 
without  Export  duties  the  Government  can  collect  sufficient  reve- 
nues to  meet  its  obligations.  We  may  have  to  have  Export  duties- 
for  a  temporary  period  whatever  the  question  of  principle  may  be. 
Therefore,  I  want  in  the  first  instance  the  materials.  How  much 
is  realised  from  Export  duty?  How  does  the  realisation  of  Ex- 
port duties  affect  the  Provinces  concerned?  For  example,  on  the 
question  of  jute,  we  are  told  there  is  a  monopoly.  Well,  it  being 
a  monopoly,  you  can  have  a  jute  Export  duty  without  affecting 
the  interests  concerned.  But  we  in  Bengal  know  it  does  affect  the 
interests  concerned;  at  any  rate,  it  does  affect  the  ryots.  There- 
fore there  are  questions  of  fact  which  have  to  be  ascertained  and 
«8ui  be  ascertained.  After  those  questions  of  fact  have  been  ascer- 
tained we  shall  be  in  a  better  position  to  deal  with  the  question  of 
principle.  I  quite  agree,  My  Lord,  that  the  question  of  principle 
is  not  a  function  of  the  Expert  Committee;  but  there  are  facts  to 
^  ascertained. 

Then,  Sir,  under  10,  Classification  of  Eevenues,  I  find  the  fourth 
item :  — 

"  Excises  on  articles  on  which  Customs  duties  are  im- 
posed (with  the  exception  of  excises  on  Alcohol,  Narcotics 
and  Drugs)." 
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I  think  the  language  may  well  be  a  little  wider.  The  language  may 
be:  — 

"  Excises  on  all  articles  (with  the  exception  of  Excises  on 
Alcohol,  Narcotics  and  Drugs)/5 

I  do  not  know;  perhaps  that  is  meant.  What  I  mean  is  this,  that 
generally  speaking  the  Provinces  should  get  the  Excises  which 
they  have  at  the  present  moment.  We  cannot  afford  to  let  the 
Federal  Government  have  these.  Therefore,  even  where  on  a  parti- 
cular commodity  no  Customs  duty  is  levied,  it  may  be  quite  open 
to  the  Federal  Government  to  levy  an  Excise  duty  on  that  commo- 
dity so  long  as  the  Excise  duty  on  the  existing  Provincial  sources  ia 
left  to  the  Provinces.  If  you  leave  it  in  iis  present  form,  th* 
Federal  Government  may  come  to  the  conclusion  that,  on  a  parti- 
cular commodity,  no  Import  duty  need  be  imposed,  or  no  Export 
duty  need  be  imposed ;  but  that  commodity  might  be  a  fairly  fruit- 
ful source  of  revenue.  Therefore,  all  that  I  want  is  that  the  words 
"  on  which  Customs  duties  are  imposed  "  should  be  deleted;  but 
ihese  words  should  remain  :  "  (with  the  exception  of  Excises  on 
Alcohol,  Narcotics  and  Drugs)." 

Lord  Peel:  TTad  you  anything  in  your  mind  on  which  you 
•might  wish  to  put  Excises  without  a  Customs  duty?  I  suppose  it 
would  only  apply  to  something  which  was  entirely  produced  in 
India  and  nowhere  else.  Otherwise  you  would  probably  want  a 
Customs  duty,  becaus^  you  would  not  want  to  prejudice  your  own 
product  against  the  imported  production.  Is  there  any  subject 
you  have  got  in  your  mind  ? 

Sir  Provash  Chundcr  Mitter:  I  will  come  to  specific  points,  but 
I  have  in  mind  your  general  observations  on  page  8 :  — 

(<  We  agree  that,  if  such  taxes  were  levied,  the  proceeds 
should  go  to  the  Provinces  and  the  States.  In  any  case  we 
think  that  both  the  rates  and  the  general  conditions  under 
which  such  taxes  would  be  imposed  should  be  subject  to  the 
control  of  the  Federal  Government  and  Legislature." 

My  main  point  is:  Why  should  it  be  limited  only  to  the  question 
of  imposition  of  Customs  duties? 

Lord  Peel:  The  point  is  rather  academic,  is  not  it? 

Sir  Provash  ChunJer  Mitter:  No;  take,  for  instance,  tobacco. 
It  may  not  be  academic.  As  I  said  in  my  opening  speech,  I  am 
against  the  imposition  of  taxes  on  chillum  tobacco.  Let  me  ex- 
plain what  that  means  for  the  benefit  of  my  British  colleagues. 
My  Indian  colleagiies  ought  to  understand  what  chillum  tobacco 
is,  unless  they  have  become  so  Anglicised  that  they  have  forgotten 
their  Indian  language.  What  I  mean  is  this.  Tobacco  in  the 
indigenous  form  is  smoked  by  the  hookah.  I  am  opposed  to  im- 
posing a  tax  on  that,  at  any  rate  for  Federal  purposes.  With 
regard  to  cigars,  pipe  tobacco  and  cigarettes,  that  is  a  subject  of 
Customs  duty,  and  may  well  be  the  subject  of  Excise  duty  as  well. 
I  am  quite  willing  to  submit  to  that  as  a  source  of  Excise  revenue 
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for  the  Federal  Government.  Whether  you  do  it  by  Customs  or 
any  other  way,  that  is  another  matter.  *But  let  us  suppose  thai? 
Mahatma  Gandhi  presses  more  insistently  for  the  abolition  of  the 
Salt  revenue,  and  says  that  Indians  who  smoke  tobacco  should  pay 
the  deficit.  That  is  a  concrete  example.  If  you  reduce  the  Salt 
tax  by  half  you  have  to  find  that  half  by  other  sources  of  revenue. 

Chairman:  That  sounds  rather  like  an  election  speech! 

Sir  Provash  Cliunder  Mitter:  I  may  point  out  that  there  is  s. 
fruitful  source  of  much  revenue.  It  is  not  exactly  an  election 
speech  I  am  making.  I  want  to  ask  what  it  is  we  gain  by  keeping 
in  those  words  "  Customs  duties  are  imposed. "  If  we  do  not  keep 
those  words  in,  our  hands  will  be  less  tied.  I  certainly  agree  that 
we  should  keep  in  the  words  "  (with  the  exception  of  Excises  on 
Alcohol,  Narcotics  and  Drugs)  "* 

(The  Committee  adjourned  at  1-5  p.m.  and  resumed  at  2-30  p.m.) 

Sir  Provash  Chunder  Mitter:  I  was  dealing  this  morning  with 
page  9,  and  I  have  dealt  with  paragraph  16,  Provincial  Contri- 
butions, and  paragraph  17,  States'  Contributions.  I  will  now  go 
to  paragraphs  18  and  19  on  page  10.  I  would  suggest  that  the 
principle  of  "  110  discrimination  "  should  be  adopted  amongst  the 
Units  of  the  Federation  in  respect  of  Federal  taxation.  This,  I 
may  remind  you,  obtains  in  the,  Australian  Constitution,  where  no 
discrimination  is  allowed.  This  is  a  general  principle  for  which  I 
would  plead,  but  it  has  a  particular  application  to  what  we  are 
discussing  in  paragraphs  18  and  19  on  page  10.  If  I  may,  I  will 
start  with  the  points  which  have  a  bearing  as  between  the  British 
Indian  Provinces  and  the  Indian  States,  because  they  have  a  bear- 
ing on  the  principle  for  which  I  am  pleading.  At  page  10,  under 
"  Cash  Contributions,"  the  remark  is  this:  — 

"  Cash  contributions  from  States  (till  recently  known  as 
tributes)  have  arisen  in  many  different  ways,  and  it  has  been, 
impossible  for  us  to  examine  the  cases  of  individual  States. 
Nevertheless,  we  think  that  there  is,  generally  speaking, 
no  place  for  contributions  of  a  feudal  nature  under  the  new 
Federal  Constitution;  " 

I  agree  entirely  with  that  observation — 

"  and  only  the  probability  of  a  lack  of  Federal  resources 
at  the  outset  prevents  our  recommending  their  immediate 
abolition.  We  definitely  propose  that  they  should  be  wiped 
out  pari  passu  with  the  Provincial  Contributions  discussed  in 
paragraph  16  above." 

My  observation  arises  out  of  this,  taking  this  as  an  illustration. 
The  different  Units  of  the  Indian  States  do  not  contribute  at  the 
same  rate — they  have  to  pay  different  sums,  or  even  none  at  all; 
and,  after  laying  down  the  general  proposition  that  they  are  of  a 
feudal  nature,  under  the  new  Federal  Constitution  contributions  of 
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a  feudal  nature  should  not  obtain.  They  go  on  to  point  this  out 
from  the  point  of  view  of  meeting  the  deficit — at  least  that  is  how 
I  understand  it.  Now,  my  point  is  that  there  you  are  really  dis- 
criminating between  different  States.  I  apply  the  same  argument 
as  to  the  question  of  differentiating  between  British  India  and 
Indian  India  on  the  question  of  Income-tax;  but  the  Federal  ex- 
penses have  got  to  be  met,  and  the  question  is  how  to  meet  them. 
At  the  earliest  possible  moment,  the  Federal  Government  should 
set  its  house  in  order.  The  Federal  Government  should  have  re- 
sources, either  by  taxes  or  in  whatever  way  they  can  do  it — should' 
have  its  own  resources — for  meeting  its  own  obligations;  and  for 
that  reason  I  suggest  that  this  principle,  as  a  principle,  should  be 
applied,  and  should  be  applied  between  British  India  on  the  one 
hand  and  the  Indian  States  on  the  other — and  between  the  Indian 
States  inter  se. 

That  general  principle  for  which  I  am  pleading  also  applies  to 
what  is  stated  in  paragraph  19.  It  may  be  perfectly  correct  to 
say  that  some  of  the  Indian  States  have  been  contributing  towards 
the  Military  expenditure.  Well  and  good.  If  those  Military  ex- 
penditure contributions  were  contributions  in  the  past,  I  have 
already  asked  that  we  should  forget  about  the  past;  but  still,  if 
my  friends  on  the  other  side  of  the  House  decide  on  such  an  en- 
quiry, let  a  similar  enquiry  be  made  about  British  India.  But 
in  future,  supposing  one  particular  State  makes  a  certain  contri- 
bution and  another  State  does  not,  it  will  lead  to  -endless  difficulties. 
That  should  be  a  matter  for  arrangement  between  the  future 
Federal  Government  and  the  particular  State  which  contributes  in 
that  manner ;  and  if  we  take  those  contributions  as  contributions  of 
the  Indian  States  en  masse,  then  it  comes  to  this,  that  some  State 
gets  an  advantage  and  others  do  not.  Therefore  I  would  apply 
the  same  principle  throughout. 

Then,  Sir,  that  general  observation  has  a  bearing  also  on  para- 
graphs 16,  17,  18  and  19 — namely,  while  I  have  no  objection  to 
contributions  being  levied  from  Provincial  Governments  in  case  of 
emergency,  or,  as  Lord  Peel  pointed  out,  either  in  case  of  emer- 
gency or  to  preserve  tho  general  credit  of  India,  I  certainly  object 
on  the  question  of  principle  that  the  British  Indian  Provinces 
should  contribute  and  the  Indian  States  should  not  contribute.  If 
the  British  Indian  Provinces  are  asked  to  contribute,  then  the 
Indian  States  should  be  asked  to  make  a  contribution  on  some 
equitable  basis. 

Then,  Sir,  lastly  there  is  the  question  of  the  Maritime  States 
which  is  dealt  with  in  paragraph  20  on  page  10.  There  what  is 
stated  is  this  :  — 

"  These  States,  being  on  the  frontiers  of  India,  are  in  a 
special  position  as  regards  the  question  of  external  Customs 
duties.     Here  again,  we  feel  that  it  is  impossible  to  deprive-- 
States  of  revenue  of  which  they  are  already  in  possession." 
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I  agree  with  that.  In  my  opening  remarks  I  accepted  that  posi- 
tion, that  the  existing  internal  duty  should  be  allowed  to  be  re- 
tained. But  it  goes  on  to  state:  — 

"  One  principle  which  we  would  lay  down  is  that,  in  all 
cases,  the  Import  tariff  at  the  States'  Ports  should  not  be 
less  than  that  at  Ports  in  the  rest  of  India." 

There  I  have  an  observation  to  offer,  and  that  observation  is  this. 
If  the  import  duty  levied  be  less  than  the  duty  levied  in  British 
India,  then  they  should  be  asked  to  levy  the  same  duty  as  in 
British  India,  the  difference  going  to  ihe  Federal  Exchequer  and 
their  old  income  remaining  with  the  States.  My  reason  is  this. 
On  general  principles  one  cannot  agree  to  internal  duties  or  mari- 
time duties  being  imposed  by  Units  of  the  Federation.  But  these 
States  have  to  budget  for  their  income  and  expenditure.  There- 
fore I  think  we  should  submit  to  that  extent,  namely,  that  we 
shall  not  touch  their  'existing  revenues;  but,  as  regards  any  future 
increase,  that  should  only  be  allowed  subject  to  the  consent  of  the 
Federal  Authority,  namely,  the  Federal  Government.  It  has  been 
pointed  out  by  some  speakers  that  that  is  trenching  upon  their 
rights  of  sovereignty,  and  obviously  it  is.  But  when  they  agree 
to  come  into  the  Federation  on  a  definite  basis,  to  that  extent  I 
take  it  Their  Highnesses  are  willing  to  give  up  that  particular 
right  so  far  as  the  future  is  concerned.  That  remark  applies  both 
with  regard  to  internal  Customs  and  the  Maritime  States. 

There  is  only  one  other  point  to  which  I  want  to  refer;  that  is 
the  question  of  Commercial  Stamp  taxes.  With  regard  to  that  my 
position  is  this.  If  the  Stales  agree  to  this,  we  on  the  British 
Indian  side  should  not  object.  Commercial  Stamps  should  be 
strictly  limited  to  Commercial  Stamps  proper,  and  should  not  be 
extended  to  what  we  call  non-judicial  stamps,  namely,  stamps  on 
leases,  conveyances  and  so  forth.  The  revenue  from  those  stamps 
will  remain  in  the  Provinces  as  it  is  at  the  present  moment.  We 
used  to  have  stamps  on  cheques  but  that  has  been  abolished,  though 
we  have  stamps  on  murtdis.  That  kind  of  stamps  should  be  a 
Federal  source  of  revenue.  Stamps  on  local  transactions,  such  as 
the  sale  and  lease  of  land,  now  constitute  a  Provincial  asset,  and 
that  should  remain  a  Provincial  asset.  That  is  all  I  have  to  say. 

Sir  Akbar  Hydari:  My  Lord  Chancellor,  I  want  to  deal  only 
with  one  point  that  has  been  raised.  I  suppose  that  will  not  pre- 
clude me  from  taking  part  in  the  discussion  later  on,  if  any  other 
point  is  raised  on  which  I  desire  to  speak.  The  question  has  been 
raised — and  we  on  this  side  have  taken  up  a  united  attitude — that 
we  should  have  the  Report  of  this  Expert  Committee  before  we  can 
wty  whether  we  will  enter  into  the  constitution  or  not.  I  want  to 
point  out,  in  the  first  place,  that  we  stand  entirely  by  every  word 
of  what  has  been  stated  and  agreed  to  by  us  in  this  Report  of  the 
"Federal  Finance  sub-Committee.  I  have  simply  stated  what  was 
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agreed  to  by  the  entire  Federal  Finance  sub-Committee  at  the  very 
»utset  of  their  Report.  In  paragraph  4  they  definitely  say:  — 

"  Any  theoretical  scheme  for  the  division  of  resources  and' 
obligations  should,  before  being  embodied  in  the  Constitu- 
tion, be  put  to  the  test  of  a  careful  examination  of  its 
probable  results  by  some  body  which  is  fully  equipped  for 
the  task.  We  accordingly  recommend  that,  with  the  least 
possible  delay  after  the  conclusion  of  the  present  Session  of 
this  Conference,  an  Expert  Committee  should  be  constituted 
for  the  purpose  of  working  out  in  detail  a  financial  scheme 
for  the  Federation,  taking  as  its  starting-point  the  general 
proposals  contained  in  our  Report  (subject,  of  course,  to 
their  acceptance  by  the  Federal  Structure  Committee  and  the 
Conference).  The  Expert,  Committee  must  have  for  its 
guidance  some  general  principles  of  the  kind  set  out  below, 
but  it  should  be  free  to  make  alternative  suggestions  if,  on 
closer  examination  of  ilie  facts,  a  probability  is  disclosed 
that  any  general  principles  laid  down  by  us  would,  in  prac- 
tice, prove  unworkable.  In  addition  to  the  Committee's 
duty  of  framing  a  general  scheme,  there  are  also  manv 
specific  points,  some  of  which  we  mention  below,  on  which- 
its  advice  should  be  sought." 

That  is  really  the  constitution  of  the  Expert  Committee;  that  is 
its  main  purpose.  It  was  thought  that  even  the  constitution  could 
not  be  formed  until  the  Committee  had  done  its  work.  I  stand 
by  the  principles  laid  down  here.  T  do  not  depart  from  them,  I 
accept  them;  but  I  do  want  to  say  that,  when  this  Committee  is 
agreed  to,  it  should  first  of  all  explore  the  financial  position. 

I  come  now  to  another  point.  T  should  like  to  invite  the  atten- 
tion of  this  Committee  to  what  was  stated  at  tho  very  outset  of  the 
Federal  Structure  sub-Committee's  Report  last  Session,  when  we 
said  :  — 

"  Every  member  of  the  sub-Committee  reserves  to  himself 
the  right  of  modifying  the  opinions  before  the  final  picture 
is  completed." 

We  have  all  along  been  proceeding  in  this  Conference  in  the  direc- 
tion of  trying  to  fill  up  a  sketch,  and  when  the  picture  is  completed,. 
we  shall  be  asked  to  say  whether  we  will  come  in  or  not.  Well, 
My  Lord,  as  I  have  said,  we  accept  the  position.  So  far  as 
Hyderabad  is  concerned,  T  have  gone  further;  and  I  have  said  that, 
if  you  are  going  to  confine  yourselves  to  the  present  revenue  and 
expenditure  of  India  as  they  are,  to  the  burifons  which  exist  at 
present,  without  any  compensation  one  way  or  the  other,  and 
without  the  imposition  of  any  fresh  burdens,  I,  for  one,  will  not 
object  to  a  financial  settlement  of  that  kind.  But  we  have  to  go 
very  much  further.  There  are  many  States  which  have  special 
claims  and  so  on,  and  we  find  that  even  the  Provinces  themselves 
want  certain  adjustments.  All  these  things  require  exploration, 
and  unless  and  until  that  exploration  has  been  completed  it  i* 
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«urely  but  reasonable  for  every  federating  Unit,  and  certainly  for 
•every  Indian  State,  to  reserve  to  itself  the  liberty  of  saying  whether 
with  such  and  such  burdens,  or  with  such  and  such  possible  bur- 
dens, it  will  prefer  to  come  in  or  to  remain  where  it  is. 

It  is  not  a  question  of  referring  to  arbitration  a  particular 
point,  where  the  particular  parties  interested  are  there.     You  will 
have  an  Expert  Committee,  and  it  will  not  be  a  case  of  a  certain 
State  having  particular  sources  of  revenue  and  a  particular  finan- 
cial system  which  will  be  explored  in  detail,  and  then  it  being 
said:   "  You  will  have  to  give  so  much  ".     It  is  not  a  Committee 
to  which  a  State  can  ask  such  and  such  a  particular  point  to  be 
referred.     You   are   asking   for   the  creation  of   a  Committee   on 
which  there  may  be  representatives  of  States — I  will  come  to  that 
point  in  a  moment — but  which  will  certainly  be  a  small  body  of 
people  who  will  try  to  find  out  how  the  general  scheme  of  Federal 
finance   should   be  laid  down,   without  giving,    according   to   the 
-contention  of  the  other  side,  to  each  and  every  individual  State 
any  possibility  of  saying  what  its  particular  view  is,  and  then  say- 
ing whether  it  will  come  in  or  not  according  to  the  decision  which 
is  arrived  at.     That  is  all  I  want  to  say  on  this  point ;  but  I  would 
repeat  that,  in  taking  up  this  attitude,  the  Indian  States  are  not 
seeking  to  take  up  an  obstructive  attitude.     It  is  they  who  have 
offered  to  come  in,  and  they  have  tried  to  make  the  way  as  smooth 
as  possible.     If  you  will  refer  to  the  latter  part  of  the  sentence 
which  I  read  out,  you  will  see  how,  at  the  instance  of  the  British 
Indian  Delegation,  we  allowed  the  Committee  to  have  as  wide  a 
field  of  exploration  as  possible.     At  first  the  Indian  States  wanted 
to  restrict  the  field  of  taxation  to  purely   "indirect"   taxation; 
but  towards  the  end  they  were  told  that  that  might  mean  too  great 
a  restriction,   and  so  they  gave  them   a  wider  field   and  allowed 
them  to  explore  the  Corporation  tax,  and  so  on.     The  Indian  States 
therefore  want  to  have  as  complete  an  enquiry  as  possible,  and  I 
am  certain  that  the  experts  you  will  have  will  be  able  to  complete 
thU  enquiry  within  the  time  which  will  be  required  to  complete 
other  enquiries  which  will  be  necessitated   about  other  questions 
affecting  the  constitution.     It  is  not  as  if  we  were  trying  to  obstruct 
your  work ;   we   are   simply   stating   what   we   have   been   urging 
throughout,  namely,  the  individual  right  of  every  State  to  see  what 
is  being  presented  to  it  and  what  is  the  kind  of  Federation  which 
it  is  being  asked  to  enter.     You  have  all  conceded  that  it  will  be 
left  entirely  to  its  discretion  to  say  whether  it  will  be  better  pleased 
to  remain  where  it  is  or  whether  it  will  come  into  the  Federation. 

With  regard  to  the  Expert  Committee,  I,  for  one,  am  perfectly 
prepared  to  accept  what  Lord  Peel  says,  that  it  should  be  a  body  of 
pure  experts  without  any  representative  character,  if  you  think 
that  that  will  be  the  best  way  of  dealing  with  the  problem.  There 
are  several  people  with  very  great  authority  who  are  with  me  in 
thinking  that  you  must  have  financial  experts  who  have  got  a  re- 
putation for  honesty  and  wide  vision,  but  at  the  same  time  it  may 
facilitate  enquiry  if  you  have  on  that  Committee  members  who  can 
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-explain  to  the  Committee  the  different  points  of  view — people  who 
have  a  knowledge  of  State  finance  and  who  will  be  able  to  say  how 
particular  measures  would  be  looked  at  by  particular  States,  and 
British  Indians  who  can  say  how  they  would  be  looked  at  from  the 
British  Indian  point  of  view,  and  so  on.  However,  there  would 
have  to  be  an  impartial  Chairman,  and  all  these  people  should 
start  with  a  reputation  for  being  impartial.  I  am  not  at  all 
wedded,  however,  to  the  idea  that  there  should  be  any  represent- 
ative character  attached  to  it.  All  that  I  say  is  that  we  must  make 
the  best  possible  selection,  that  we  must  have  the  matter  thoroughly 
explored,  and  that  we  should  try  to  make  it  as  definite  as  possible 
and  place  before  the  federating  Units,  including  the  Provinces, 
an  exact  statement  of  what  they  will  have  to  bear  immediately  and 
what  are  the  further  possibilities  of  additional  demands. 

Chairman:  There  is  only  one  point  I  should  like  to  ask  you,  but 
I  do  not  at  all  desire  that  you  should  give  an  answer  to  it  now. 
Do  you  consider  that  we  should  fix  some  time  by  which  people 
should  make  up  their  minds?  I  mean  to  say,  we  are  going  on 
and  on  and  on  now,  and  there  is  no  certainty  that  anybody  will 
ever  do  anything.  I  am  only  thinking  whether  we  ought  not  to 
say,  "  Well,  after  all,  the  days  of  man  are  three  score  years  and 
ten/'  and  that  we  must  come  at  some  time  to  a  decision. 

Sir  Akbar  Hydari:  I  quite  agree  that  we  must  fix  some  time. 

Chairman:  I  do  not  want  in  any  way  to  prejudice  it,  but,  for 
instance,  let  me  put  a  ridiculous  thing,  which  is  the  way  of  test- 
ing things,  as  you  know,  in  law.  It  would  be  ridiculous  to  say 
that  we  must  make  up  our  minds  within  fifty  years. 

Sir  Akbar  Hydari:  Quite  so.  Are  you  implying  that  that  is 
the  position  taken  up  by  the  Indian  States? 

Chairman:  No.  Do  you  consider  that  it  would  be  wise  for  us 
to  say  that  we  should  make  up  our  minds  whether  we  are  going  to 
do  it  or  not/  or  do  you  think  it  would  be  better  to  let  it  run  on, 
and  hope  that  in  some  way  it  will  happen? 

Sir  Akbar  Hydari:  But  does  not  that  depend  upon  you,  My 
Lord  Chancellor r  If  you  complete  your  work  and  His  Majesty's 
Government  will  draft  their  proposals. 

Chairman:  I  am  perfectly  prepared  to  complete  my  work,  and 
I  am  perfectly  prepared  to  go  on  to-morrow  with  all  those  questions 
that  I  have  put  down ;  and  if  you  will  help  me  to  do  that 

Sir  Akbar  Hydari:  I  am  quite  prepared  to  help  you. 

Chairman:  I  am  certainly  prepared;  but  the  difficulty  about  it 
is  that  some  other  people  say,  "  We  cannot  go  into  this  question 
unless  this  or  that  or  the  other  question  is  decided  ".  I  am  per- 
sonally prepared  to  go  into  everything  and  to  answer  all  those 
questions.  Tfow  I  agree  with  you. 

Sir  Akbar  Hydari:  So  am  I. 
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Chairman:  Well,  I  hope  we  shall  manage  to  do  that,  because 
if  all  of  us  keep  on  saying,  "  I  am  not  going  to  discuss  (a),  (b) 
and  (c)  until  you  have  discussed  (d),"  it  makes  it  very  difficult. 

Sir  Akbar  Hydari:  My  position  is  not  that  we  are  not  prepared 
to  discuss  them.  We  have  discussed  and  we  have  decided  upon 
certain  principles  to  which  we  have  agreed.  We  want  the  ex- 
ploration of  those  principles  with  reference  to  particular  facts 
which  is  necessary  before  each  State  is  asked  to  enter  into  the 
Federation. 

Chairman:  Within  what  sort  of  time?  What  sort  of  time  do 
you  envisage  for  all  this? 

Sir  Akbar  Hydari:  I  should  say  that  an  Expert  Committee, 
with  the  references  which  this  Committee  is  going  to  have,  ought 
to  complete  its  work  in  a  year's  time. 

Chairman:  Thank  you  very  much;  and  naturally,  I  suppose, 
they  would  have  to  sit  in  India? 

Sir  Akbar  Hydari:  Well,  that  is  a  matter  which  depends  upon 
what  the  constitution  of  the  Committee  is. 

Chairman:  What  I  am  thinking  is  this.  We  cannot  keep  on 
asking  all  you  gentlemen  to  come  to  England  once  every  six 
months. 

Sir  Akbar  Hydari:  No;  I  do  not  say  this  present  Conference — 
certainly  not.  But  as  to  whether  the  Committee  should  sit  in  India 
or  whether  the  Committee  should  sit  in  England,  as  I  see  it,  it 
would  have  to  sit  in  India,  but  I  am  not  wedded  to  that.  All  I 
want  is  that  the  Committee  should  sit  in  a  place  where  it  can  best 
do  its  work  in  the  shortest  possible  time. 

Chairman:  And  you  think  that  in  about  a  year's  time  you  would 
be  able,  having  looked  at  the  Report  of  the  Committee,  to  make 
up  your  mind  on  that  point  at  any  rate? 

Sir  Akbar  Hydari:  Which  point? 

Chairman:  The  point  as  to  whether  the  Federal  finance  satis- 
fies you. 

Sir  Akbar  Hydari:  Yes;  and  by  that  time  all  the  other  points 
will  also  be  ready,  so  that  you  will  be  able  to  present  before  the 
States  practically  all  the  details  of  a  complete  picture,  or,  if  not 
all  the  details,  at  least  all  the  salient  points  to  enable  them  to 
decide  whether  they  will  come  in  or  not. 

Chairman :  Then  you  will  not  be  disappointed  if  we  do  not  do 
all  our  work  at  this  Conference? 

Sir  Akbar  Hydari:  It  depends  on  what  you  mean  by  "  all  our 
work  ".  If  you  mean  that  you  will  fill  up  the  details,  explaining 
as  to  what  the  minorities  should  have,  what  the  franchise  should 
be,  and  all  that,  I  do  not  think  that  can  be  done  within  the  few 
weeks  in  which  we  can  be  present  here. 

Mr.  Zafrullah  Khan:  Lord  Chancellor,  Before  I  proceed  to 
submit  my  observations  on  the  Report  of  the  Finance  sub-Corn- 
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mittee,  may  I,  with  your  permission,  make  a  brief  reoly  to  a  ques- 
tion that  you  were  pleased  to  put  to  me  on  the  25th  October  at  the 
conclusion  of  the  session? 

Chairman:  Yes,  I  should  be  very  much  obliged  if  you  would; 
that  would  be  a  great  help  to  me.  That  is  about  the  Legal  sub- 
Committee's  Report. 

Mr.  Zafrullah  Khan:  Yes.  That  subject  is  alluded  to  in  the 
first  sentence  of  paragraph  5  of  the  Finance  sub-Committee's  Re- 
port also,  where  they  say,  regarding  "  Central  "  subjects:  — 

"  It  seemed  likely  that  a  residue  of  such  subjects  (notably 
ceriian  civil  and  criminal  legislation)  would  remain  in- 
definitely." 

You  were  kind  enough  to  draw  my  attention  to  item  16  at  page  32 
of  the  Federal  Structure  sub-Committee's  Report,  which  is 
described  as:  — 

"  Civil  Law,  including  laws  regarding  status,  property, 
civil  rights  and  liabilities  and  civil  procedure." 

Your  Lordship  also  drew  my  attention  to  the  Report  of  the  Legal 
sub-Committee,  printed  at  papes  39  and  40.  The  Legal  sub- 
Committee  considered  the  possibility  of  giving  Provincial  Legis- 
latures a  plenary  power  of  legislation  over  the  whole  field  of  civil 
and  criminal  law  and  giving  the  Central  Legislature  power  to  legis- 
late on  those  mutters  only  which  are  necessarily  the  concern  of  the 
Central  Authority.  They  found,  however,  that  it  would  be  diffi- 
cult, if  not  impossible,  to  specify  or  even  to  indicate  in  general 
terms  all  the  matters  which  should  be  reserved  for  the  Central 
Legislature,  and  that,  therefore,  it  was  necessary  to  give  the  Central 
Legislature  a  wide  power  of  legislation.  The  scheme  that  they 
proposed  was  that,  barring  certain  subjects  which  must  be  reserved 
(or  the  Central  Authority,  the  Central  Authority  should  have  full 
power  of  legislation  over  the  whole  field  of  civil  and  criminal  law, 
with  concurrent  power  to  the  Provinces  to  legislate,  subject  to  the 
restriction  laid  down,  in  the  second  paragraph  of  the  Report,  that 
is  to  say,  that  in  order  to  maintain  uniformity,  before  they  pro- 
ceed to  amend  certain  Acts  they  should  obtain  the  previous  consent 
of  the  Governor  General  in  Council,  as  is  necessary  at  present. 
They  also  went  on  to  say  that,  supposing  there  was  a  law  passed 
by  the  Central  Authority,  and  a  law  on  the  same  subject  by  a 
Province,  then  naturally  the  Central  law  should  have  precedence — 
it  should  prevail  over  the  Provincial  law. 

Chairman  :  That  is  in  the  case  of  a,  conflict. 

Mr.  Zafrullah  Khan :  Yes,  in  the  case  of  a  conflict.  That  was 
the  Report*  submitted.  Now  with  very  great  respect  to  the  very 
eminent  legal  authorities  who  are  responsible  for  that  Report,  I 
believe  it  is  possible  at  least  to  indicate  in  general  terms,  the 
matters  which  should  be  reserved  for  the  Central  Legislature*  and 
to  give  the  Provinces  plenary  powers'  in  the  balance  of  the  field  of 
civil  and  criminal  law,  subject  to  the  restriction  laid  down  in  the 
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second  paragraph,  which  I  would  still  have,  that  certain  Acts 
should  not  be  amended  by  the  Provinces  without  previous  sanction, 
in  order  to  maintain  uniformity. 

Chairman:  You  say  "  amended. "  Do  you  mean  amended,  orr 
in  addition  to  amended,  that  they  should  not  be  passed?  All  you 
said  was  "  amended/'  Supposing  there  was  a  new  sort  of  Act 
coming  in  like  a  Rent  Restriction  Act. 

Mr.  Zafrullah  Khan:  Well,  the  present  position,  My  Lord,  is 
this,  that  in  the  rules  made  under  Section  80A,  sub-Section  3  (h), 
of  the  Government  of  India  Act,  there  is  a  list  of  Statutes  that  are 
at  present  in  operation ;  and  the  provision  is  that  these  Statutes 
shall  not  be  amended  in  any  way  without  the  previous  sanction  of 
the  Governor-General.  That  particular  list  does  not  say  that, 
with  regard  to  certain  matters,  there  shall  be  no  legislation  by  the 
Provinces.  Of  course  there  are  other  provisions  which  require 
previous  sanction  with  regard  to  legislation  on  certain  subjects; 
but  I  am  at  present  talking  of  this  list,  which  says  that  those  Acts 
shall  not  be  amended  by  any  Province  without  previous  sanction. 

With  regard  to  the  general  previous  sanction  rules,  my  submis- 
sion will  be  that  in  the  field  which  is  left  to  the  Provinces,  there 
should  be  KO  previous  sanction  required  except  to  the  extent  indi- 
cated in  the  second  paragraph.  With  regard  to  the  subjects  left 
to  the  Provinces,  the  Provinces  should  be  free  to  legislate  provided 
their  enactments  do  not  amend  the  specified  Acts. 

Chairman:  Would  you  accept,  in  addition  to  "amendment," 
the  words  "  any  variation  of  "  ? 

Mr.  Za/rullah  Khan :  Yes,  I  mean  amendment  in  a  wide  sense. 
With  regard  to  the  division  of  the  field,  we  must  remember  that, 
since  that  Report  was  written,  there  has  been  unanimity  on  the 
point  that  the  Central  Legislature  shall  be  only  one,  namely, 
the  Federal  Legislature.  There  shall  not  be  two  Legislatures, 
one  for  the  Federal  body  and,  one  for  the  Centre.  There  is 
also  unanimity  of  opinion  that  there  shall  be  one  Executive, 
which  shall  be  the  Federal  Executive,  and  which  shall  also 
administer  any  subjects  which  might  still  be  regarded  as  "  Central. " 
My  position  with  regard  to  the  division  of  subjects  into  Federal, 
"  Central  "  and  Provincial,  was  that  I  hoped  to  see,  in  the  course 
of  time,  the  category  of  "  Central  "  subjects  disappear,  not  by  the 
process  which  was  indicated  by  Mr.  Joshi — that  all  of  them  should 
bo  federalised — but  that  it  might  be  possible  to  federalise  some  of 
them  or  some  portions  of  them  and  provincialise  the  rest. 

There  are  three  categories  of  subjects  in  this  Report,  namely, 
laws  relating  to  internatior  al  obligations ;  laws  for  territories  not 
subject  to  any  Provincial  Legislature,  and  laws  affecting  any  power 
expressly  reserved  to  the  Central  Authority  or  any  law  for  the  time 
being  in  force.  I  agree  that  these  should  be  reserved  for  what 
should  now  be  described  as  the  Federal  Authority.  The  next  thing 
I  would  suggest  would  be  this,  that  it  should  be  possible  to  make 
Federal  all  laws  relating  to  commerce,  banking,  companies, 
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insurance,  bankruptcy,  contracts,  sale  of  goods,  and  toyts.  Some  of 
these  overlap,  but  I  have  tried  to  make  the  categories  wide  in  order 
to  include  every  kind  of  legislation  that  might  relate  to  those 
subjects.  I  would  also  make  Federal  the  law  of  evidence  and  the 
law  of  criminal  procedure.  I  have  not  included  in  this  category 
the  law  of  civil  procedure.  Even  under  the  present  system,  under 
the  Civil  Procedure  Code,  the  various  High  Courts  have  power  to 
add  to  the  rules  laid  down  in  the  first  schedule  of  the  Civil  Procedure 
Code,  and  that  power  should  continue.  With  regard  to  the  Penal 
Code,  the  difficulty  felt  was  with  regard  to  the  States.  It  was  con- 
sidered that  it  might  be  difficult  to  persuade  the  States  to  make  the 
Penal  Code  a  Federal  subject,  for  this  reason,  that  several  of  the 
States  in  their  different  Penal  Codes,  which  in  broad  outlines  are 
based  upon  the  Indian  Penal  Code,  have  got  categories  of  offences 
which  are  not  included  within  the  Penal  Code.  ISow,  with  regard 
to  that,  my  submission  would  be  that  that  difficulty  could  be  got 
over  in  two  ways.  One  is  that  the  Penal  Code  could  oe  made  a 
Federal  subject,  with  liberty  to  the  Indian  States  only  to  add  to 
the  categories  of  offences  laid  down  by  the  Penal  Code;*  they  could 
add,  having  regard  to  their  local  conditions,  any  kind  of  act  or 
omission  which  they  wanted  to  make  penal. 

Chairman:  Would  you  mind  helping  me  with  regard  to  thatP 
I  have  had  some  difficulty  when  I  have  been  thinking  of  these  things 
and  trying  to  draw  something  up.  Suppose  a  man  in  an  Indian 
State  commits  an  offence  which  is  an  offence  in  that  State  but  which 
is  not  an  offence  in  British  India,  and  suppose  that  he  escapes  from 
that  State  to  a  Province  of  British  India:  what  happens? 

Mr.  Zafrwllah  Khan:  There  are  rules  with  regard  to  extradition. 
The  States  make  representation  to  their  Resident  or  Political  Agent 
or  whoever  the  officer  may  be. 

Chairman :  You  would  be  willing  to  extradite  a  man  from  British 
India  for  something  which  is  not  an  offence  in  British  India? 

Mr.  Zafrullah  Khan:  That  happens  reciprocally.  If  a  man  has 
committed  an  offence  in  British  India  and  has  escaped  to  an  Indian 
State,  and  the  act  does  not  happen  to  be  an  offence  there,  he  ia 
nevertheless  extradited  to  stand  his  trial. 

Sir  Tej  Bahadur  Sapru :  Is  there  any  room,  for  such  a  thing  as 

extradition  in  a  Federal  Constitution? 

• 

Chairman :  That  is  the  point,  and  that  is  what  I  am  putting. 
The  writ  would  run  all  over  India,  would  it? 

Mr.  Zafrullah  Khan:  That  is  a  position  which,  whether  you 
make  these  subjects  Federal  or  not,  you  have  to  face.  That  is  the 
present  position.  There  are  several" matters  which  are  offences  in 
British  India  and  which  are  not  offences  in  Indian  States.  If  you 
have  federation  without  making  any  of  these  subjects  Federal,  you 
have  still  to  face  the  position  that  a  man  may  do  an  act  which  is 
an  offence  in  British  India  and  then  escape  to  an  Indian  State,  and 
ihat  that  act  may  not  be  an  offence  there.  He  has  to  be  extradited 
tinder  the  present  rules  and  has  to  stand  his  trial  in  British  India. 
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You  need  not  call  it  extradition,  but  the  principle  will  still  be  the- 
same,  namely,  that  he  will  be  sent  back  to  the  Province  where  he 
has  committed  the  offence. 

Colonel  Haksar :  Perhaps  it  will  save  time  if  I  say  that  the  law 
of  extradition,  as  administered  between  the  States  and  British 
Eiidia  to-day,  provides  that  extradition  shall  take  place  only  in 
respect  of  scheduled  extraditable  offences;  so  that,  in  the  assumed 
case,  if  an  act  is  an  offence  in  an  Indian  State  but  not  in  British 
India,  or  is  an  offence  in  British  India  but  not  in  an  Indian  State, 
you  cannot  ask  for  extradition,  because  if  you  do  you  will  not  get  it. 

Sir  Tej  Bahadur  Sapru :  That  is  so. 

Mr.  Zafrullah  Khan :  Extradition  assumes  that  you  have  got  to 
have  in  each  Treaty  or  agreement  a  list  of  offences  with  regard  to 
which  there  shall  be  reciprocal  extradition,  but  whenever  you  have 
any  difficulty  in  regard  to  any  of  these  matters,  either  you  regard 
it  as  not  worth  while  to  have  extradition,  and  you  wait  until  the 
man  comes  back,  or  he  remains  in  exile,  or  you  think  the  matter 
is  of  such  importance  that  you  should  have  extradition  with  regard 
to  it.  When  that  position  arises,  you  enter  one  of  these  subjects 
w  the  list,  and  you  have  extradition. 

The  point  I  want  to  emphasize  is  that  that  exists  under  the 
present  system,  and  it  would  not  be  necessitated  as  a  new  condition 
which  had  to  be  brought  into  existence,  because  the  suggestion  I 
make  may  be  adopted  with  regard  to  certain  things  which  are 
offences  in  British  India  and  not  in  an  Indian  State  or  vice  versa. 
As  a  matter  of  fact  that  is  possible  even  with  regard  to  the  different 
British  Provinces.  There  are  certain  local  Acts  and  Statutes  in* 
the  different  Provinces  which  create  offences  but  which  are  not 
applicable  throughout  British  India.  There  is  not  corresponding 
legislation  on  those  subjects  in  all  Provinces,  and  it  is  possible, 
for  instance,  that  a  man  may  commit  an  offence  in  the  Punjab 
under  the  Pure  Foods  Act  and  may  go  to  the  next  Province,  where 
there  is  no  such  offence.  In  such  a  case  you  either  pursue  him 
into  the  next  Province  or  wait  until  he  comes  back,  because  the- 
matter  is  not  of  so  much  importance  as  to  require  special  measures. 
Again,  each  Province  has  its  own  Gambling  Acts,  and  the  defini- 
tions adopted  by  the  different  Provinces  vary,  so  that  diversity 
exists  at  present. 

I  submit,  however,  that  this  difficulty  with  regard  to  the  States- 
could  be  got  over  by  reserving  to  them  the  power,  which  in  effect 
they  exercise  at  present,  to  add  to  the  category  of  offences ;  but  they 
must  not  take  away  anything  from  what  is  laid  down  in  the  Penal 
Code.  Anything  the  Penal  Code  says  is  an  offence  must  be  an 
offence  throughout  India;  but,  if  local  conditions  justify  it,  an 
Indian  State  might  add  certain  things  which  would  be  offences- 
within  that  State.  That  is  so  at  present;  there  are  certain  things- 
that  are  offences  within  the  States  but  which  are  not  offences  within 
British  India.  Or,  secondly,  they  might  provide  by  local  legisla- 
tion, as  is  done  in  the  British  Provinces.  1  have  given  instances — 
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the  Pure  Food  Act  which  creates  penalties  in  the  Punjab,  and  the 
Gambling  Acts,  which  differ  in  the  various  Provinces.     In  addi- 
tion, sucn  Statutes — and,  of  course,  that  is  a  general  category — as 
relate  to  particular  communities,  but  which  are  of  an  all-India 
application  might  well  be  federalised.     For  instance,  there  is  the 
Divorce  Act,  which  applies  to  one  particular  community;  but  there 
could  be  no  objection  to  its  being  federalised — that  is  to  say,  to  its 
having  operation  throughout  the  Federal  territories.     Barring  these 
categories  that  I  have  submitted,  my  submission  would  be  tnat,  in 
all  other  matters,   the  Provinces  should   have   plenary  powers  of 
legislation,  subject  to  previous  consent  in  the  case  of  those  listed 
Statutes  and  without  previous  consent  in  other  fields — because  the 
difficulty  would  be  this,  that  if  one  left  concurrent  powers  of  legis- 
lation   both    to    the    Federal    Legislature    and    to    the*   Provincial 
Legislatures,   and  a  Federal   Statute,   in   case  of  conflict,  was  to 
prevail  over  Provincial  Laws  and  Statutes,  there  might  be,  in  cases 
of  general   legislation   of   a  wide   character,   hardships  arising  or 
confusion  arising  with  regard  to  particular  Provinces.     Supposing 
there  was  a  general  Federal  Statute  relating  to  the  law  of  succession 
in  certain  cases.     Now,  in  the  Punjab  we  have  our  own  custom. 
It    is    not    in    statutory    form.      You    cannot    find    custom    laid 
•down   in   any   particular   Statute   or  in    any   rules;   yet   custom   is 
for  a  particular  tribe  or  a  particular  group  or  a  particular  family 
the  governing  principle.     Well,  a  case  might  arise  where  a  Federal 
.Statute    relating    to    matters    which    are    at    present    regulated    by 
custom  might  be  passed  for  the  whole  of  India,  and  in  that  way  so 
much  of  the  custom  might  be  abolished  or  repealed.     Then  there 
are  various  instances  of  Local  Statutes  which  have  been  passed, 
•designed   to   meet  local   conditions ;   and   it  would   not  always  be 
possible,  when  passing  legislation  of  a  general  and  wide  character 
.at  the  Centre,  to  see  in  which  cases  conflicts  might  arise.     Thus, 
eventually,  a  Local  Statute  which  had  been  acted  on  for  a  long 
number  of  years,  and  which  the  people  in  the  Province  had  been 
accustomed  to  look  upon  as  the  law  of  the 'land,  might  be  repealed. 
It  would  therefore  be  very  much  better.  <o  avoid  conflict,  to  expend 
some  time  and  labour  in  framing  these  two  categories  of  the  Federal 
field  of  legislation  and  the  Provincial  field  of  legislation. 

Chairman:  What  about  this  sort  of  thing — I  do  not  want  to 
^embarrass  anybody — what  about  so-called  political  offences? 

Mr.  Zafrullah  Khan:  Almost  all  the  political  offences  are 
included  within  the  Penal  Code,  and  I  am  suggesting  that  all  those 
offences  that  are  laid  down  in  the  Penal  Code  as  offences  should 
continue  throughout  the  Federal  territory  to  be  offences. 

Chairman:  I  was  only  thinking  of  an  offence  that  might  be  a 
political  offence  in  a  Native  State  and  not  a  political  offence  in  a 
Province.  Still,  we  need  not  trouble  about  that;  it  may  be  only 
a  small  point. 

Mr.  Zafrullah  Khan :  I  think  that  point  will  arise,  and  that  is 
-the  point  I  am  dealing  with.  Whether  you  make  this  a  Federal 
imatter  or  not,  that  sort  of  difficulty  is  bound  to  follow.  There  must 
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be  some  power  to  meet  those  conditions  that  might  be  peculiar  to  ai 
State  or  peculiar  to  a  Province. 

That  is  the  submission  that  I  have  to  make  on  this  matter. 

I  think  I  may  now  proceed  to  submit  my  observations  on  the 
Report  of  the  Finance  sub-Committee. 

With  regard  to  paragraph  6,  which  deals  with  the  extremely 
important  question  of  the  pre-Federation  debt,  I  agree  generally 
with  the  line  that  is  there  indicated,  that  is  to  say,  that  an  Expert 
Committee,  taking  into  consideration  all  the  various  factors  that 
are  indicated  in  tnis  paragraph,  and  any  others  to  which  attention 
has  not  been  drawn  in  this  paragraph,  should  try  to  arrive  at  a 
conclusion  as  to  whether  any  part  of  the  pre-Federation  debt  of 
India  should  continue  to  be  a  debt  which  should  be  discharged, 
as  it  were,  by  the  British  Indian  part  and  should  not  be  a  Federal 
debt.  And  I  agree  with  regard  to  the  principles,  but  there  is  one 
matter  to  which  I  want  to  draw  particular  attention. 

There  are  several  factors  indicated  in  this  paragraph,  designed 
to  show  that  the  estimate  arrived  at  by  the  Government  of  India 
would  not  be  the  correct  guide  in  such  a  case ;  and,  supposing  that, 
after  taking  into  consideration  all  those  factors — for  instance,  taking 
the  replacement  value  of  certain  assets  and  not  merely  their  capital 
cost,  and  other  things — the  Expert  Committee  arrives  at  the  con- 
clusion not  only  that  the  whole  of  the  pre-Federation  debt  is  covered 
in  that  way,  but  that  the  Federation  is  taking  over  assets  from 
British  India  which  are  in  their  value  far  in  excess  of  the  total 
amount  of  the  pre-Federation  debt.  I  submit  that  in  that  event 
there  should  be  some  resulting  benefit  to  British  India  also.  Just 
as  you  insist  that,  if  any  portion  of  the  pre-Federation  debt  does 
not  represent  assets  which  are  being  taken  over,  then  with  regard 
to  that  portion  British  India  shall  be  responsible,  if  you  take  over 
assets  from  British  India  which  are  in  excess  of  the  debt  which  you 
are  taking  over,  then  to  that  extent  you  are  benefiting  the  Federa- 
tion, and  there  should  be  some  resulting  benefit  to  British  India  or 
to  British  Indian  Provinces.  One  cannot  here  go  into  details,  but 
that  is  a  principle  which  I  would  wish  to  be  kept  clearly  in  mind. 
This  Expert  Committee  should  not  stop  its  work  at  a  particular 
stage  and  say:  "  Oh,  well,  we  find  on  general  considerations  that 
the  assets  which  are  being  taken  over  are  far  in  excess  of  the  pre- 
Federation  debt,  and  therefore  the  whole  of  the  pre-Federation  debt 
should  be  taken  over  by  the  Federation."  They  should  go  further. 

Chairman:  I  quite  agree  we  cannot  go  into  details,  but  I  want 
to  see  whether  my  mind  is  going  in  the  same  way  as  yours.  Could 
you  give  me  one  concrete  example? 

Mr.  Zafrullah  Khan:  For  example,  the  Report  of  the  Finance 
fiub-Committee  says:  — 

"  The  Federal  Authority  will  presumably  succeed  to  the 
whole  of  the  buildings  and  public  works  of  all  kinds  which 
at  present  are  the  property  of  the  Central  Government. " 
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When  they  take  over  all  the  buildings  and  public  works,  some  sort 
of  estimate  of  their  value  has  to  be  arrived  at,  because,  if  they  were 
not  in  existence,  the  Federation  would  have  to  build  these  them- 
selves. They  are  taking  all  those  over.  Supposing  the  Expert 
Committee,  on  going  into  the  matter,  found  that  the  value  of  these 
was  300  crores  of  rupees.  Now  the  "  uncovered  debt  M  at  present, 
apart  from  any  other  consideration,  is  supposed  to  be  172  crores. 
They  are  taking  over  property  from  British  India  which  is  worth 
300  crores,  which  is  more  than  double  the  uncovered  portion  of  thfr 
debt.  With  regard  to  that  property  they  would  be  saved  the 
capital  cost,  or  at  any  rate  they  are  going  to  be  saved  the  rent  which 
they  would  otherwise  have  to  pay  if  they  had  not  got  buildings  of 
their  own. 

Lord  Peel:  That  is  what  I  called  the  magnificent  inheritance. 

Mr.  Zafrullali  Khan :  Yes.  If  a  man  is  succeeding  to  a  magni- 
ficent inheritance,  then  he  should  at  least  be  prepared  to  take  over 
all  the  burdens  of  that  inheritance  without  any  kind  of  enquiry. 

Colonel  Haksar :  Of  course,  this  point  was  fully  discussed  in 
our  sub-Committee.  It  is  a  highly  controversial  issue.  I  do  not 
desire  to  say  anything  about  this  point  now.  I  merely  say,  so  far 
a*  the  concrete  example  taken  is  concerned,  namely,  civil  buildings 
in  British  India,  that  it  was  pointed  out  there  that  they  have  been 
constructed  from  revenue,  and  that  the  revenue  utilised  for  the 
purpose  of  the  construction  of  these  buildings  was  not  exclusively 
British  Indian  revenue ;  it  was  revenue  to  which  the  States  were  all 
the  time  contributing.  I  do  not  want  to  say  any  more ;  I  do  not 
want  to  argue  about  it. 

Mr.  lyengar :  We  challenge  that. 

Colonel  Haksar :  I  shall  deal  with  it  at  length. 

Sir  Akbar  Hydari :  I  want  to  ask,  with  regard  to  the  figures 
quoted,  whether  they  mean  the  actual  cost  of  construction  of  these 
buildings  or  the  capitalised  value  of  the  rents  which  the  Federal 
Government  would  otherwise  have  to  pay.  For  instance,  if  you 
have  constructed  buildings  costing  300  crores,  but  the  Federal 
Government  comes  to  the  conclusion  that  we  can  do  with  buildings 
only  worth,  say,  G  lakhs  a  year,  then  surely  we  should  only  be 
debited  with  100  crores. 

Mr.  Zafrullah  Khan:  All  these  matters  are  matters  for  the 
Expert  Committee. 

Colonel  Haksar:  That  is  right. 

Mr.  Zafrullah  Khan  -  With  regard  to  paragraph  8,  I  merely  draw 
attention  to  the  general  principle,  to  which  nobody  can  have  objec- 
tion, but  which  I  shall  have  occasion  to  refer  to  subsequently.  The 
principle  laid  down  is  that  there  is  to  be  an  equitable  apportion- 
ment of  burdens,  and  that  to  this  end  the  Federal  resources  should, 
as  far  as  possible,  be  confined  to  revenues  derived  alike  from  the- 
inhabitants  of  the  Provinces  and  of  the  States.  I  leave  that  for  t* 
moment,  and  shall  draw  attention  to  it  again. 
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I  now  pass  to  paragraph  11,  in  which  the  question  of  adjust- 
ments with  regard  to  certain  kinds  of  revenues  is  considered.  The 
particular  instance  of  inland  Customs  is  referred  to,  and  the  sub- 
Committee  say  that  it  would  not  be  an  equitable  plan  in  general 
for  the  Federation  to  attempt  to  buy  up,  so  to  speak,  the  existing 
rights  of  the  States  in  such  a  matter.  With  regard  to  this,  I 
merely  wish  to  explain  that  it  would  not  be  a  case  of  buying  up 
.at  all.  From  the  general  trend  of  the  paragraph,  the  sub-Com- 
mittee evidently  had  that  in  view.  I  want  to  emphasise  the  fact 
that,  whenever  the  question  arises  as  to  a  certain  tax  at  present 
imposed  by  any  particular  State  being  abolished  or  not — by  the 
State  of  course — it  must  be  kept  in  view  that  these  kinds  of  taxes 
are  imposed  by  the  States  on  their  own  subjects  for  their  internal 
revenue.  When  it  is  said  they  contravene  certain  principles  of  an 
ideal  federation,  the  question  arises  that,  if  it  is  desired  to  abolish 
these  in  the  general  interests  of  the  Federation,  the  State  or  States 
which  levy  such  taxes  must  be  compensated.  As  to  this  compensa- 
tion, the  position  is  perfectly  obvious.  The  State  levies  taxes  on 
its  subjects  for  its  own  revenue.  When  it  is  asked  to  abolish  a 
tax  of  that  kind,  and  the  tax  is  abolished,  it  would  necessarily  lapse 
to  the  subjects  of  that  State  from  whom  it  was  being  recovered; 
and  if  compensation  is  asked  for,  the  only  method  would  be  for  that 
particular  State  to  devise  some  other  method  of  taxation  which 
would  place  an  equal  burden,  similarly  distributed,  upon  its  own 
subjects.  In  such  a  case  there  would  be  no  reason  for  asking  for 
•compensation  from  the  Federation,  because  the  Federation  could 
not  tax  all  the  Federal  subjects  in  the  interests  of  one  particular 
State.  The  benefit  of  the  abolition  of  such  a  case  would  go  to  the 
subjects  of  that  State,  and  if  there  is  any  compensation  it  must  come 
out  of  the  pockets  of  those  previously  bearing  the  burden. 

As  to  paragraph  12,  I  am  strongly  of  the  opinion  that  the 
recommendation  contained  in  the  last  three  lines  should  be  given 
effect  to,  that  the  light  to  levy  any  unscheduled  tax  should  rest 
with  the  Provinces  or  States,  subject  to  the  condition  that  the  levy 
of  the  tax  does  not  conflict  with  the  Federal  scheme  of  taxation. 

In  the  next  paragraph,  13,  I  wish  to  draw  attention  to  the  last 
two  sub-paragraphs.  Tne  last  sub -paragraph  but  one  says:  — 

"  It  will  be  understood  that  the  powers  of  taxation  enjoyed 
by  Provincial  Governments  or  States  should  be  subject  to  the 
overriding  consideration  that  they  should  not  be  exercised  in 
such  a  manner  as  to  conflict  with  the  international  obliga- 
tions of  the  Federal  Government  under  any  Commercial 
Treaty  or  International  Convention." 

I  have  no  objection  to  this  so  far  as  existing  Commercial  Treaties 
or  International  Conventions  are  concerned ;  and  no  one  could 
possibly  have  any  objection  with  regard  to  them,  because  they  have 
to  be  implemented.  With  regard  to  the  future,  however,  I  have  a 
suggestion  to  make  which,  though  not  strictly  relevent  to  the  ques- 
tion of  finance,  is  bound  up  with  it  in  this  way,  that  otherwise  it 
would  be  difficult  to  assent  to  this  suggestion.  My  suggestion  is 
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that,  in  future,  this  restriction  should  apply  to  the  Provinces  only 
if  these  international  obligations  and  Commercial  Treaties  or 
International  Conventions  are  concluded  by  the  Federal  Government 
with  the  consent  or  approval,  or  at  least  acquiescence,  of — if  not 
all  the  Federal  Units — at  least  a  certain  proportion  of  them;  for 
instance,  three-fourths.  Otherwise  it  would  be  possible  for  the 
Federal  Government  to  go  on  entering  into  these  International  Con- 
ventions if  it  found  that  it  did  not  affect  its  own  revenues  and  would 
only  affect  the  revenues  of  the  Provinces  and  of  the  States.  If  this 
restriction  over  the  powers  of  taxation  enjoyed  by  Provincial  Gov- 
ernments and  States  is  to  be  maintained,  their  consent  in  regard  to 
entering  into  ihese  international  obligations  must-  also  be  obtained. 
The  last  sub-paragraph  reads:  — 

"  No  form  of  taxation  should,  we  think,  be  levied  by  any 
Unit  of  the  Federation  on  the  property  of  the  Federal 
Government." 

My  submission  with  regard  to  that  is  that  it  obviously  should  not 
apply  to  municipal  taxation;  for  instance,  water  rates  on  buildings 
owned  by  the  Federation,  or  to  other  taxes  which  are  mostly  in  the 
nature  of  charges  for  services  rendered.  Even  with  regard  to 
Provincial  taxation,  where  a  tax  is  a  charge  for  service  rendered 
there  should  be  no  restriction  upon  it. 

Chairman :  Would  you  regard  the  property  as  a  sort  of  enclave? 

Mr.  Zafrullah  Khan :  What  I  am  contemplating  is  a  tax,  so  far 
as  the  Provinces  are  concerned,  like  the  special  Motor  Tax  which 
is  in  existence  in  the  Punjab,  for  instance.  That!  is  levied  for  the 
purpose  of  the  maintenance  of  Provincial  communications,  and  every 
vehicle  which  uses  the  Provincial  communications  is  liable  to  pay 
that  tax.  If, motor  cars  and  lorries  and  so  on,  which  beloog  to  the 
Federal  Government,  use  the  Provincial  roads,  to  which  no  contri- 
bution is  being  made  by  the  Federal  Government,  that  kind  of  tax 
should  not  be  restricted  under  that  provision. 

Sir  Akbar  Hydari:  We  had  that  in  view,  and  it  is  in  view  of 
that  that  this  last  sentence  was  added.  We  had  in  view  the  question 
of  municipal  taxation,  and  so  this  last  sentence  was  added  which 
says:  — 

"  The  precise  form  in  which  this  principle  should  be 
expressed  should  be  examined  by  the  Expert  Committee." 

Mr.  Zafrullah  Khan :  I  am  very  glad  to  hear  that  from  Sir 
Akbar,  and  it  is  only  because  there  is  that  sentence,  and  because 
that  examination  is  going  to  take  place,  that  I  am  now  putting  my 
suggestion  on  record  so  that  it  may  be  considered  by  the  Expert 
Committee. 

Sir  Provash  Chunder  Mitter :  Does  Mr.  Zafrullah  Khan  mean 
that,  for  example,  transit  duties  on  a  purely  Provincial  road  would 
be  a  matter  for  examination  by  the  Expert  Committee;  but  that, 
if  there  is  a  road  from  one  Province  to  another,  or  a  light  railway, 
the  Expert  Committee  would  deal  with  it  differently? 
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Mr.  Zafrullah  Khan :  Well,  transit  duties  are  expressly  forbidden 
'by  the  Committee,  and  I  have  raised  no  objection  to  that. 

Mr.  Jayakar :  You  are  speaking  of  taxes  on  the  property  of  the 
Federation.  The  case  which  has  been  suggested  would  not  fall 
into  that  category.  You  are  speaking  of  property  of  the  Federal 
Government  situated  within  the  limits  of  Provincial  territories. 
The  question  would  not  arise  in  that  case. 

Mr.  Zafrullah  Khan :  Paragraph  14  deals  with  Grants  to  Consti- 
tuent Units.  The  first  sub-paragraph  contemplates  a  case  of  grants 
both  to  Provinces  and  to  States.  The  last  sub-paragraph  says 
•that:  — 

"  The  reverse  process  should  also  be  possible.  Any  Pro- 
vince, with  the  assent  of  its  Legislature,  should  be  iree  to 
make  a  grant  for  any  purpose  to  the  Federal  Government." 

Well,  I  apprehend  that  the  words  "  any  State  "  are  omitted  for  this 
reason,  that  the  States  being  sovereign  States  are  at  liberty  to  give 
away  anything  if  they  want  to  do  it.  If  that  is  the  reason  for  the 
•omission,  I  have  nothing  further  to  add. 

Lord  Peel :  That  is  right. 

Mr.  Zafrullah  Khan :  Then  paragraph  15  deals  with  Taxes  on 
Income,  and  at  the  top  of  page  9  raises  the  question  that  the  distri- 
bution of  the  proceeds  of  Income-tax  among  the  Provinces — 

"  may  also  form  a  very  convenient  means  of  alleviating 
the  burden  of  two  or  three  of  the  Provinces  which,  under  the 
present  system,  are  universally  admitted  to  be  poorer  than 
the  others." 

I  think  this  is  a  principle  to  which,  without  very  great  further 
consideration,  I  would  not  be  willing  to  give  my  consent.  That 
sounds  very  much  like  taxing  one  Province  and  handing  over  the 
proceeds  to  another.  That  is  a  principle  which,  on  the  face  of  it, 
would  be  indefensible. 

Sir  Maneckji  DadaWioy :  May  I  ask  a  question  ?  If  it  is  to  be 
a  Federal  form  of  Government,  why  do  you  draw  that  distinction? 
Why  do  you  say  that,  one  Province  being  poor,  the  revenues  of 
another  Province  should  not  go  to  the  assistance  of  it? 

Mr.  Zafrullah  Khan :  It  is  exactly  because  it  is  going  to  be 
a  Federal  Government  that  I  do  draw  that  distinction.  If  every- 
thing were  to  come  into  a  pool,  and  everybody  was  to  share  accord- 
ing to  their  needs,  and  so  on,  it  would  not  be  a  Federal  Govern- 
ment; it  would  be  a  unitary  Government  looking  after  the  whole 
•country  impartially — it  does  not  matter  where  it  gets  its  revenue  or 
where  it  spends  it.  It  is  because  it  is  going  to  be  a  Federal  Gov- 
ernment, in  which  primarily,  subject  to  overwhelming  considera- 
tions, each  Province  must  raise  its  own  funds,  that  I  am  saying 
that  this  is  a  principle  to  which  you  cannot  give  consent. 

Lord  Peel :  Would  you  go  to  the  other  side,  and  make  it  incum- 
Jbent  on  the  Federal  Government  to  hand  back  to  the  particular 
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Province  the  Income-tax  raised  in  that  particular  Province, 
irrespective  of  whether  the  Income-tax  was  earned  in  that  Province 
or  not? 

Mr.  Zafrullah  Khan :  Well,  generally  I  would  accept  that 
principle. 

Mr.  lyenyar:  No,  no;  it  would  certainly  be  very  dangerous. 

Mr.  Zafrullah  Khan :  But  the  principle  could  be  deviated  from 
to  this  extent,  that  the  payment  back  of  the  Income-tax  may  be 
made  on  other  considerations  which  relate  only  to  the  real  source 
from  which  the  tax  is  derived,  and  not  on  considerations  such  as 
that,  because  a  certain  Province  has  not  got  enough  Provincial 
resources  and  another  has,  that  Province  does  not  compare 
favourably  with  another  Province.  I  do  not  want  to  raise  a  con- 
troversy between  different  Provinces;  but,  for  instance,  supposing 
on  behalf  of  Bengal  it  were  urged  that,  owing  to  the  permanent 
settlement,  their  proceeds  from  Land  revenue  are  not  so  large  as  in 
other  Provinces  where  there  is  no'  permanent  settlement.  That  13 
not  a  ground  on  which  Bengal  should  ask  for  relief  or  an  extra 
allotment  from  the  Federal  Government. 

Sir  Maneckjee  Dadabhoy :  Then  in  what  way  would  you  give 
relief? 

Mr.  ZafruUah  Khan:  In  such  a  case  a  Province  has  got  to  cut 
down  its  expenditure.  The  way  in  which  such  a  case  would  be 
dealt  with  is  this.  In  the  general  adjustment  of  sources  of  Pro- 
vincial and  Federal  revenue,  in  allotting  the  sources  you  can  allot 
them  in  such  a  fashion  that  you  could  equalise  the  Provinces,  aa 
it  were.  If  one  Province  gets  something  more  from  one  Provincial 
source,  another  Province  could  get  more  from  another  Provincial 
source.  Otherwise,  you  would  have  to  agree  to  the  general  prin- 
ciple that,  if  certain  Provinces  with  slender  Provincial  resources 
continue  to  spend  on  the  same  scale  as  Provinces  which  have  bigger 
Provincial  resources,  you  have  to  supplement  their  expenditure 
from  the  Centre.  If  you  were  to  go  on  in  that  way  I  do  not  know 
where  it  would  lead  you  to.  It  would  be  putting  a  premium  on 
extravagance.  A  Province  might  spend  money  very  heavily  on 
perfectly  legitimate  subjects  such  a*  nation-building,  sanitary, 
public  health  services,  and  so  on;  and  in  that  way  they  might 
habitually  exceed  their  Provincial  Budget.  Then  they  would  make 
a  claim  in  regard  to  these  things  on  the  ground  that  they  have 
not  wasted  their  money  but  had  spent  it  properly. 

Lord  Peel:  I  do  not  think  that  is  a  fair  definition  of  a  poor 
Province — that  it  expends  a  good  deal  of  money.  It  may  be  extra- 
vagant, but  I  think  it  is  a  question  of  the  resources  it  has  got  and 
not  of  what  it  spends. 

Mr.  Zafrullah  Khan :  Of  course  there  may  be  exceptions.     In 
some  cases  there  may  be  overwhelming  considerations,  and  it  may 
'not  be  possible  to  help  a  Province  in  anv  other  way;  but  I  am 
talking  of  general  principles. 

R.T.C.—  I.  S 


482 

Then  in  the  next  sub-paragraph,  dealing  with  Income-tax,  the* 
sub-Committee  have  recommended  a  departure  from  the  general 
rule  that  the  party  to  collect  a  tax  should  be  the  party  who  is  going 
to  receive  the  proceeds  thereof.  The  sub-Committee  say:  — 

"  But  the  difficulty  might  be  met,  at  all  events  partially, 
if  the  Federal  Finance  Minister,  before  introducing  any 
proposal  to  vuiy  the  Income-tax  rate,  were  required  to  consult 
Provincial  Finance  Ministers. "' 

If  this  consultation  is  to  have  no  more  weight  than  the  opinion  of 
assessors  in  a  Sessions  Trial  in  India  (which  does  not  bind  the 
Judge  in  any  way  at  ull),  I  do  not  see  that  much  would  be  gained. 
The  tax  being  primarily  a  tax  the  proceeds  of  which  have  to  return 
back  to  the  Provinces,  I  think,  before  the  rate  is  varied  by  the 
Federal  Finance  Minister,  it  should  be  made  obligatory  upon  him 
to  obtain  the  consent  of  a  certain  percentage  of  the  Provincial 
Finance  Ministers  to  his  proposals  before  the  assessment  could  be 
brought  into  existence — say  three-fourths  of  the  Provincial 
Finance  Ministers. 

In  the  last  sub-paragraph  of  paragraph  15,  the  sub-Committee- 
say  that  Provinces,  if  they  so  desire,  may  be  empowered  to  raise, 
or  appropriate  the  proceeds  of,  a  tax  on  agricultural  incomes.  So 
far  as  empowering-  a  Province  is  concerned,  I  have  no  objection  to 
it;  but  one  matter  should  be  kept  in  mind,  that  some  Provinces  have 
to  a  very  large  extent  got  that  power  already — that  is  to  say,  Pro- 
vinces where  the  permanent  settlement  does  not  operate.  They 
have,  under  their  various  Provincial  Land  Revenue  Acts,  the  power 
at  recurring  settlements  to  raise  the  rate  of  Land  revenue,  and  that 
is  a  tax  on  agricultural  incomes  which  is  liable  to  an  increase  or 
decrease  having  regard  to  various  factors.  I  think  this  power 
should  ordinarily  be  considered  sufficient  in  those  Provinces. 

Paragraphs  1(>  and  17  deal  with  Provincial  Contributions  and 
States'  Contributions.  Paragraph  16  says  that,  having  regard  to 
the  recommendation  of  the  sub-Committee  that  the  proceeds  of 
Income-lax,  apart  from  Corporation  tax,  should  be  paid  back  to 
the  Provinces,  whatever  may  be  the  principle  on  which  the  payment 
back  is  to  be  made,  if  as  a  result  there  is  a  deficit  in  Federal 
revenues,  that  should  be  made  up  by  contributions  from  the  Pro- 
vinces, divided  bewteen  them  either  on  the  basis  of  their  respective 
revenues  or  of  population  or  according  to  some  other  defined 
method.  This  is  a  matter  with  regard  to  which  I  would  draw 
attention  to  the  general  principle  laid  down  in  paragraph  8,  that 
to  Federal  revenues  British  Provinces  and  Indian  States — that  is 
to  say  all  the  Units  of  the  Federation — have  to  contribute  equally. 
You  start  the  Federation  without  the  Income-tax;  that  is  not  to 
form  a  head  of  Federal  revenue.  Then  you  find  that  Federal  taxes 
and  Federal  sources  of  revenue  do  not  bring  you  in  enough  to  meet 
all  Federal  charges.  I  really  have  not  been  able  to  understand  why 
it  should  be  obligatory,  in  the  first  instance,  upon  the  Provinces 
to  make  up  that  deficiency.  Income-tax  is  not  being  levied  in  the 
States  at  all.  If  there  is  a  deficit  in  the  Federal  revenues  why 
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•should  the  Provinces  be  asked,  in  the  first  instance,  to  make  it  up 
to  the  extent  to  which  they  are  benefiting  from  Income-tax? 
Income-tax,  I  am  aware,  is  a  Central  tax  at  present,  and  all  the 
Provinces  contribute  at  the  same  rate.  I  cannot  understand  the 
principle  that,  in  future,  the  Provinces  alone  should,  in  the  first 
instance,  contribute  towards  a  deficiency  in  the  Federal  receipts. 
I  niaintai4n  that  all  Units  must  contribute  on  an  equal  basis. 

Paragraph  18  deals  with  cash  contributions  made  by  certain 
.States  towards  Central  revenues.  I  agree  with  the  general  principle 
that  there  is,  generally  speaking,  no  place  for  contributions  of  a 
feudal  nature  under  the  new  Federal  Constitution.  But  before  any 
of  the  other  recommendations  are  carried  out,  I  think  the  enquiry 
suggested  in  this  paragraph  should  be  completed.  Wherever  it  is 
found  thai  the  sum  being  paid  is  only  a  due  of  a  feudal  nature,  I 
would  have  no  objection  to  its  abolition,  whether  gradual  or  imme- 
diate as  circumstances  may  decide.  But  if  the  Kxpert  Committee 
were  to  find  that  certain  contributions  by  certain  States  were  not 
feudal  at  all,  hut  in  the  nature  of  payment  for  services  rendered, 
then  the  payment  would  not  be  a  mark  of  feudal  inferiority;  it 
would  be  on  the  basis  of  contract.  It  would  mean  payment  for 
certain  things  done  or  received,  in  respect  to  which  the  State, 
instead  of  paying  a  lump  sum,  is  paying  a  certain  sum  each  year. 
Therefore  in  such  a  case  there  would  he  no  ground  for  its  abolition 
on  the  argument  that  a.  feudal  due  was  being  levied. 

T  come  now  to  paragraph  20.  With  regard  to  the  first  sub- 
paragraph,  1  hope  the  Maritime  States  who  come  into  the  Federa- 
tion will  be  persuaded  that  the  administration  of  Customs  at  their 
Ports  should  be  taken  over  by  the  Federal  Department.  I  am  not 
suggesting  anything  with  regard  to  allocation  and  distribution, 
but  only  with  regard  to  the  collection  and  administration  at  the 
Ports,  ft  would  make  for  uniformity  and  the  elimination  of  con- 
fusion if  this  were  done.  The  only  question  which  would  arise 
would  be  the  distribution  of  patronage  with  regard  to  the  people 
employed,  and  that  could  he  easily  adjusted  as  between  the  Federa- 
tion and  the  particular  State  concerned. 

With  regard  to  the  last  part  of  the  second  paragraph,  at  the 
bottom  of  page  10  and  the  top  of  page  11,  in  the  absence  of  the 
findings  of  the  Expert  Committee  there  suggested,  I  would  not  be 
prepared  to  express  any  definite  opinion  on  thi.s  particular  point. 
The  situation  is  a  very  complex  one  with  regard  to  certain  Maritime 
States  and  interior  States  and  so  on,  and  it  is  difficult  to  say  what 
would  he  an  equitable  principle.  It  would  be  possible  to  express 
an  opinion  only  when  the  data  have  been  collected  and  the  Expert 
Committee  has  made  its  Report.  I  do  not  suggest,  however,  tnat, 
unless  that  is  done,  we  cannot  go  forward.  This  is  a  detail  which 
can  be  dealt  with  later. 

Paragraph  21  deals  with  the  Emergency  Powers  of  the  Federal 
-Government,  and  says:  — 

11  In  order  to  ensure  that  the  Federation  is  not  left  re- 
sourceless  in  a  grave  emergency,  and  also  to  secure  the  object 
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referred  to  in  the  next  paragraph,  we  regard  it  as  important 
that  there  should  be  an  emergency  power  in  the  Federal 
Government,  with  the  approval  of  the  Federal  Legislature, 
to  call  for  contributions  from  all  the  Units  of  the  Federation 
on  some  principle  of  allocation  to  be  based  on  examination 
by  the  Expert  Committee/' 

Now,  that  paragraph  would  seem  to  suggest  that  it  is  only  necessary 
for  tlie  Federal  Executive,  with  the  .consent  of  the  Federal  Legisla- 
ture, to  declare  that  a  state  of  emergency  exists,  for  each  Province 
to  have  to  contribute  so  much  on  a  certain  principle.  I  think  that 
power  should  not  be  left  at  that  stage  alone,  namely,  that  whenever 
the  Federal  Executive  chooses,  with  the  consent  of  its  Legislature, 
to  declare  a  state  of  emergency,  it  would  be  entitled  to  levy  a 
contribution.  It  should  be  subject  to  the  restriction  that  there 
should  be  some  sort  of  certification  of  a  state  of  emergency  by  the 
Governor-General  as  such,  or  that  there  should  be  some  concurrence 
by  the  Units,  or  by  a  certain  number  of  the  Units,  that  a  state  of 
emergency  exists,  before  the  Federal  Executive  and  its  Legislature 
would  have  the  power  to  call  for  contributions  from  the  Federal 
rjnits.  Otherwise,  a  division  of  the  field  of  taxation  between  the 
Units  and  the  Federation  would  become  purely  illusory. 

Mr.  Sastri :  But  will  not  the  very  nature  of  the  emergency  pre- 
clude the  consultation  which  would  thus  be  necessary  between  the 
Federal  Government  and  the  numerous  federating  Units? 

Sir  Mancckjce  Dadabhoy :  Do  not  you  think  that  the  control  of 
the  Federal  Legislature  is  sufficient? 

Mr.  Zafrullah  Khan  :  No,  I  do  not,  and  that  is  the  reason  why 
1  make  this  proposal. 

Mr.  lyengar :  That  goes  to  the  root  of  the  matter;  that  is  the 
whole  point. 

Mr.  Zafrullah  Khan  :  With  regard  to  the  borrowing  powers, 
which  are  dealt  with  under  paragraph  22,  in  the  third  sub-para- 
graph of  that  paragraph  it  is  suggested  that :  — 

"  In  order  to  secure  that  loans  are  raised  at  the  cheapest 
rates,  it  is  desirable  that  the  security  should  be  as  wide  as 
possible ;  and  we  therefore  suggest  that,  in  the  interests  both 
of  the  Federation  and  of  the  Units,  all  loans  raised  by  the 
Federal  Authority  should,  in  the  future,  like  those  of  the 
Government  of  India  in  the  past,  be  secured  not  only  on  the 
revenues  of  the  Federation  but  also  on  the  revenues  of  the 
Provinces  of  British  India. M 

Now,  that  applies  both  to  loans  that  are  raised  for  Federal 
purposes  and  to  loans  the  object  of  which  may  be  merely,  after 
raising  the  loan  by  the  Federal  Government,  to  let  a  particular 
Province  or  certain  Provinces  have  the  benefit  of  it:  In  the  latter 
case  I  would  have  no  objection  to  the  principle;  but  I  do  not  know 
whether,  with  regard  to  each  loan,  it  would  be  possible  to  decide- 
that  it  was  wanted  for  a  particular  Province.  I  have  the  strongest 
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objection,  however,  to  the  revenues  of  the  Provinces  being  used 
as  a  security  in  future  for  Federal  loans,  unless  the  revenues  of  the 
States  as  well  are,  in  the  future,  made  security.  As  I  have  em* 

Ehasised  so  often  in  this  Committee,  there  is  going  to  be  one  Federal 
egislature  in  which  British  India  and  the  States  will  be  sitting, 
ana  one  Federal  Executive.  A  loan  will  be  decided  on  by  the 
Federal  Executive  and  according  to  the  policy  of  the  Federal 
Legislature,  to  which  both  the  Indian  States  and  liritish  India  have 
contributed,  and  for  which  both  are  responsible.  That  being  so, 
if  a*  loan  is  to  be  raised  and  it  is  desired  to  give  as  security  some- 
thing more  than  the  revenues  of  the  Federal  Government  alone, 
there  is  no  reason  why  the  revenues  of  all  the  Units  should  not  be 
made  security.  If}  however,  for  some  reason,  the  revenues  of  the 
States  cannot  be  so  used,  then  the  revenues  of  the  Provinces  should 
equally  not  be  made  available  as  security  for  tJheee  loans.  In  the 
case  of  the  Provinces,  this  right  which  the  Federal  Government  has 
tj  levy  contributions  in  case  of  an  emergency  should  be  sufficient 
security.  You  have  the  Federal  resources  and  are  able  to  levy 
contributions  from  all  the  Units  in  cases  of  emergency;  and  the 
creditors  shoiild  consider  that  that  is  sufficient  with  regard  to  the 
future. 

"With  regard  to  paragraph  25,  I  have  only  one  remark  to  oiler, 
and  it  is  jthis.  In  view  of  the  recommendation  with  regard  to  the 
Railways,  at  least  that  in  future  they  should  keep  their  own  profit  st 
and  should  work  on  a  basis  which,  in  the  long  run,  would  yield 
neither  profit  nor  loss,  it  is  a  matter  worth  considering — I  am  not 
at  present  putting  it  forward — whether,  subject  to  a  Statutory 
Railway  Authority  being  established  for  the  control  and  co-ordina- 
tion of  Railways,  and  so  on,  it  would  not  be  possible,  so  far  as  the 
actual  running  and  the  ownership  of  the  Railways  was  concerned, 
to  put  it  on  a  Provincial  and  a  State  basis  instead  of  continuing  it 
on  a  Federal  basis.  But  that  is  a  large  subject,  and  I  do  not  want 
to  discuss  it  at  the  present  moment. 

That,  My  Lord,  is  all  I  have  to  say. 

Mr.  Benthall :  Lord  Chancellor,  I  have  only  two  or  three  points 
tc,  make.  The  first  one  concerns  the  principles  of  the  division  of 
the  revenue  between  the  Federation  and  the  federating  Units,  with 
particular  reference  to  paragraph  4  of  the  Report,  ft  is  a  matter 
of  common  agreement,  I  think,  that  the  working  of  dyarchy  in  the 
Provinces  failed  owing  to  the  starvation  of  finance  in  the  Provinces, 
Apart  from  the  other  defects  of  dyarchy,  Ministers  never  have  a 
chance  owing  to  the  lack  of  funds,  entirely  due  to  the  bad  financial 
start  that  was  made  ten  years  ago.  Now,  if  the  new  autonomous 
Provinces  are  to  have  a  chance  of  establishing  themselves  they  must 
have  all  the  resources  which  can  be  given  to  them.  To  do  other- 
wise is  to  risk  certain  failure.  At  the  same  time,  the  Report  rightly 
points  out  that,  if  the  Federal  Government  who,  in  time  of 
emergency  or  crisis,  will  have  to  sustain  the  credit  of  the  whole 
constitution,  has  not  got  sufficient  resources,  there  is  an  equal 
danger  there.  I  am  as  anxious  as  Lord  Peel  that  the  Federal 
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Government  shall  have  ample  resources,  but  I  do  particularly  want 
to  stress  the  necessity  of  not  starving  the  Provinces  at  the  com- 
mencement of  this  new  constitution.  That  being  so,  the  principle 
which  in  my  opinion  should  underlie  the  instructions  given  to  the 
expert  body  should  be,  that  the  initial  allocation  of  revenues  should 
be  drawn  up  to  give  to  the  Federal  Government  sufficient  for  its 
normal  requirements  only,  as  far  as  can  be  foreseen  at  the  date  of 
the  coming  in  of  the  constitution,  relying  for  future  development 
of  Federal  finance  upon  the  natural  expansion  of  revenue  and  the 
careful  control  of  expenditure. 

Lord  Peel :  It  might  be  the  other  way,  because  you  might  have 
more  protection  in  India,  and  therefore  less  revenue  from  the 
Customs. 

Mr.  Bentliall :  Yes,  but  that  is  a  matter  of  the  allocation  of  the 
heads,  I  think. 

Lord  Peel:  Well,  it  might  be. 

Mr.  Bent  hall :  But  I  would  draw  a  distinction  between  the 
normal  and  the  emergency  powers. 

Turning  to  Section  10  of  the  Report,  the  emergency  powers 
would  be  required  to  meet  conditions  such  as  a  war  or  a  financial 
crisis.  If  we  look  at  the  taxes  scheduled  in  paragraph  10  and  take 
them  in  detail  it  must  be  admitted  that  they  are  not  very  adequate 
for  immediate  recourse  in  the  event  of  a  crisis.  Customs  are  pro- 
bably already  too  high,  and  are  probably  now  already  subject  to 
the  law  of  diminishing  returns.  I  understand  that  it  is  contem- 
plated that  deficiencies  of  Customs  may  be  made  up  by  Excise  duties 
in  future;  but  the  point  is  that,  in  an  emergency,  it  seems  extremely 
unlikely  that  we  can  expect  any  increase,  especially  at  short  notice, 
from  Customs.  The  next  source  is  Salt  Tax.  I  will  say  no  more 
about  that.  The  other  sources  of  revenue  are  equally  not  open  to 
very  sudden  expansion ;  but  I  would  like  in  particular  to  refer  to 
the  question  of  Railways.  I  myself,  arid  the  people  whom  I  repre- 
sent, are  very  insistent  that  the  Railways  should  be  run  as  a  com- 
mercial undertaking  and  on  the  basis  eventually  that  they  should 
yield  neither  profit  nor  loss.  It  is  not  clear  in  this  Report,  and 
1  think  it  should  be  made  quite  clear,  that  the  Federal  Govern- 
ment should  have  the  emergency  power  of  levying  a  surcharge  on 
Railway  rates,  which  I  believe  is  a  most  valuable  asset  in  times 
of  emergency.  And  similarly,  if  Posts  and  Telegraphs  are  made 
into  a  commercial  undertaking,  I  think  the  Federal  Government 
should  still  reserve  similar  powers  to  surcharge  on  Postal  and 
Telegraphic  rates. 

There  remain,  of  course,  the  emergency  powers  of  the  Federal 
Government  as  referred  to  in  Section  21  of  the  Report.  Now, 
Mr,  Zafrullah  Khan  made  the  point  that  he  did  not  think  that  the 
Federal  Government  should  exercise  those  powers  without  the  con- 
currence of  the  Units  of  federation.  It  seems  to  me  that  it  would 
be  impossible  in  an  emergency  for  the  Units  of  federation  to  be 
consulted ;  but  the  whole  problem  seems  to  me  to  be  wrapped  up  in 
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the  question  of  properly  constructing  your  Federal  Government, 
If  the  Federal  Legislatures  are  properly  representative  of  the  Units, 
that  problem  should  vanish. 

I  think  it  is  agreed  by  all  that  Income-tax  should  be  a  Provin- 
cial subject,  because  the  States  take  no  part,  because  it  is  a 
"  direct"  tax,  by  common  agreement  a  proper  Provincial  source, 
and  should  be  raised  by  the  party  which  enjoys  the  benefit.  But 
I  think  it  is  not  out  of  "place  to  stress  the  Income-tax  payers'  point 
of  view.  Formerly  administration  was  not  centralised,  and  in  those 
days  I  believe  the  position  was  chaotic.  And  then,  too,  Income-tax 
was  very  low.  To-day  Income-tax  rates  are  higher;  the  burden 
is  heavier,  arid  it  is  from  the  Income-tax  payers*  viewpoint  most 
essential  that  there  should  be  uniformity  of  administration  and  of 
the  rate.  I  do  not  think  that  administration  will  present  any  par- 
ticular difficulty,  however  it  is  centralised.  But  as  regards  uni- 
formity of  rate,  I  must  confess  that  I  can  add  no  more  to  the  Report 
than  what  is  already  written.  I  and  my  colleagues  have  discussed 
this  question  at  great  length,  butf  I  am  afraid  we  have  not  devised 
any  scheme  to  reconcile  a  satisfactory  provincialisation  of  the 
Income-tax  with  the  necessity  of  uniformity  of  rate. 

I  should  like  to  ask  whether  the  sub-Committee  contemplated 
that  the  Expert  Committee  would  take  public  evidence  in  India, 
as  we  might  later  on  desire  to  give  more  evidence.  The  question 
did  arise  whether  the  body  should  sit  in  India. 

Sir  Maneckjee  Dadabhoy :  Certainly  India;  and  both  in  the 
States  and  Provinces. 

Mr.  Bent  fi  all:  With  regard  to  the  three  species  of  taxes,  the 
Corporation  Tax,  the  Terminal  Tax  arid  the  Export  duties,  we 
consider  that  all  these  are  bad  taxes.  They  are  taxes  on  industry 
and  on  commerce  arid  definitely  handicap  trade.  We  recognise 
that  it  is  impossible  at  present  to  do  without  these;  but  we  should 
like  to  have  it  put  on  record  that  the  principle  of  these  taxes  is 
wrong.  1  admit  that  that  is  a  pious  hope,  but  it  in  parallel  with 
the  ca'se  of  the  States'  Customs,  and  it  is  a  pity  to  have  it  on  record 
that  the  sub-Committee  approved  of  them  in  principle.  With 
regard  to  the  Export  duties,  they  are  in  principle  a  bad  tax,  but 
they  might  possibly  be  justified  in  the  case  of  a  monopoly.  I  am 
going  to  support  Sir  Provash  in  one  thing  he  said.  I  am  convinced 
that  you  will  never  get  a  good  start  with  the  constitution  unless  the 
Provinces  are  satisfied  with  the  financial  settlement.  I  do  not 
support  the  illustration  which  Sir  Provash  gave  us  from  the  consti- 
tution of  the  United  States. 

Sir  Tej  Bahadur  Sapru  :  It  is  not  open  to  the  States  to  levy 
taxation. 

^  Mr.  BenthaM :  But  I  do  think  that  the  Expert  Committee 
might  be  asked  to  consider  whether  it  is  not  possible  to  provide 
that,  where  an  Export  duty  is  placed  on  a  commodity  which  is  a 
monopoly  of  one  Province  or  of  a  few  Provinces,  provision  should 
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be  made  for  that  Province  or  those  Provinces  to  participate  directly 
in  that  Export  duty. 

The  last  point  I  have  to  make  is  in  connection  with  the  Federal 
Loans  Council,  referred  to  in  Section  22.  In  my  opinion,  this 
Council  must  be  advisory  only.  The  loans  must  be  raised  by  the 
Federal  Government,  as,  apart  from  the  difficulty  of  such  a  body  as 
is  contemplated  pledging  the  revenues,  the  Council,  to  be  repre- 
sentative of  the  States  and  the  Provinces,  must  be  one  of  about 
twenty  persons,  and  such  a  large  body  would  not  be  efficient  for 
the  purpose.  Such  a  body,  however,  would  be  most  suitable  for 
deciding  the  amounts  to  be  raised  in  loans  arid  the  allotment  of  the 
loans  when  raised ;  but  there  is  a  second  function  of  a  Loans  Board, 
which  is,  I  think,  performed  by  that  in  Australia,  and  that  is  to 
raise  the  money.  T  am  not  going  into  that  further  at  this  stage, 
but  will  content  myself  with  saying  that  I  doubt  whether  a  body 
constituted  as  contemplated  in  paragraph  22  would  fulfil  the  second 
function  of  a  Lonns  Board,  that  is,  of  carrying  the  confidence  of 
the  markets  where  the  money  is  to  be  raised.  I  suggest,  therefore, 
that  that  second  function  of  a  Loans  Council  should  have  further 
examination  from  that  point  of  view. 

(The,  Committee  adjourned  at  4-15  p.m.) 
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Units. 


DISCUSSION    ON    THE    REPORT    OF    THE    FEDERAL    FINANCE 

MITTEE  —  (continued)  . 

Chairman:  Your  Highnesses  and  Gentlemen,  Before  we  begin, 
Mr.  Zafrullah  Khan  has  asked  me  to  read  this  as  an  addition  to  his 
speech.  He  says  :  — 

"  With  reference  to  paragraph  22  of  the  Finance  sub* 
Committee's  Report,  I  desire  to  add  to  what  I  said  yesterday, 
that  the  control  which  the  sub-Committee  wish  to  give  to  the 
Federal  Government  over  the  time  at  which  the  Provinces 
should  issue  their  loans  should  apply,  in  the  interests  of  all 
Units  as  well  as  the  Federation,  equally  to  loans  issued  by 
the  States." 

Sir  Tej  Bahadur  Sapru  :  My  Lord  Chancellor,  I  am  fully  con- 
scious of  my  own  limitations,  and  therefore  I  do  not  propose  to 
discuss  the  technical  side  of  the  question  which  is  under  considera- 
tion. I  would,  therefore,  confine  myself  to  some  of  the  aspects  of 
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the  question  as  they  came  out  prominently  yesterday  in  the  course 
of  the  discussion ;  and,  as  I  proceed  further,  I  shall  mate  an  appeal 
from  Sir  Akbar  Hydari,  the  member  of  the  Federal  Structure 
Committee,  to  Sir  Akbar  Hydari,  the  member  of  the  Federal 
Finance  sub-Committee. 

At  the  present  moment,  all  that  we  are  concerned  with  is  the 
question  of  the  principles  which  should  be  adopted  in  settling  the 
financial  relations  between  the  Federal  Government  and  the  different 
Units,  including  the  Indian  States.  It  seems  to  nie  ihat  the  Report 
which  has  been  sent  to  us  by  the  Federal  Finance  nub-Committee — 
and  I  speak  with  the  greatest  possible  respect — is  so  good,  so 
excellent,  that  there  must  be  some  sort  of  an  explanation  forth- 
coming as  to  why  this  particular  attitude  was  adopted  yesterday  by 
Sir  Akbar  Hydari. 

Mr.  Sastri :  It  was  endowed  by  the  Chancellor  of  the  Chamber 
of  Princes. 

Sir  Tej  BahaJ>ur  Sapru :  I  said  just  now  that  we  must,  at  this 
stage  of  our  work,  address  ourselves  rather  to  the  question  of  prin- 
ciples than  to  the  question  of  details;  and,  if  you  look  into  this 
Report,  you  will  find  that  in  nearly  every  paragraph  there  is  some 
principle  sated,  more  or  less  accepted  by  both  parties,  with  suuie 
details  left  out  for  the  Expert  Committee  which  they  bad  in  view. 

I  will  begin  with  paragraph  4,  which  deals  with  the  Conditions 
of  the  Problem.  At  the  end  of  paragraph  4,  on  page  4  of  the 
Report,  you  have  these  two  principles  most  clearly  stated  by  the 
sub-Commitee.  One  is:  — 

"  Bearing  the  above  in  mind,  we  have  started  from  the 
standpoint — 

(1)  that  it  is  undesirable  to  disturb  the  existing  d'stri- 
bution  of  resources  between   the   various  governments   in 
India,  unless,  as  we  have  found  in  some  cases,   there  are 
imperative  reasons  for  making  a  change; 

(2)  that,  at  all  events  to  begin  with,  the  Federation  and 
its  constituent  Units  are  likely  to  require  all  their  present 
resources  (and,  indeed,  to  need  fresh  sources  of  revenue) ; 
so  that,  on  the  whole,  it  is  improbable  that  any  consider- 
able head  of  revenue  could  be  surrendered  initially  by  any 
of  the  governments  without  the  acquisition  of  alternative 
resources." 

So  far  as  these  two  principles  are  concerned,  I  would  respectfully 
say,  on  my  own  behalf,  that  I  am  entirely  in  agreement  with  them. 
I  nave  no  fault  to  find  with  them;  and  indeed  it  seems  to  me  that, 
although  they  have  no  reference  to  precedents  and  parallels,  they 
proceed  more  or  less  on  the  same  lines  upon  which  certain  other 
constitutions  did  proceed  when  different  units  of  the  country 
decided  to  form  themselves  into  a  federal  government.  This  was 
more  or  less  done  in  Australia,  and  I  believe  in  other  constitutions 
you  will  find  also  that  they  did  make  a  provision  for  a  period  of 
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transition,  and  they  started  with  their  existing  sources  of  revenue 
without  causing  any  great  disturbance  to  the  financial  system 
existing  at  that  time. 

Similarly,  when  we  come  to  deal  with  pre-Federation  debt,  as 
set  out  on  page  5,  we  find  this  principle  laid  down :  — 

"  It  therefore  seems  to  us  that,  if  it  were  found  after 
investigation  by  the  Expert  Committee,  that  all  the  obliga- 
tions were  covered  by  assets  " — 

and  I  would  take  in  here  the  point  made  by  Sir  Purshotamdas 
Thakurdas  yesterday,  "  taking  it  in  its  wider  sense  " — 

"  the  whole  of  the  pre-Federation  debt  should  be  taken 
over  by  the  Federation.  While,  however,  this  seems  to  us 
to  be  the  probable  result  of  a  close  investigation,  we  do 
not  rule  out  the  possibility  of  a  finding  by  that  Committee 
that  a  certain  proportion  of  the  pre-Federation  debt  should 
equitably  be  classified  in  the  first  instance  as  '  Central  ' ; 
that  is  to  say,  that  its  service  (including  a  due  proportion 
of  sinking  fund  charges)  should  be  taken  to  be  a  '  Central  ' 
and  not  a  Federal  charge. " 

Now,  that  principle,  together  with  the  reservation,  is  also  acceptable 
to  most  of  us. 

Then  we  come  to  other  clauses  in  the  Report.  For  instance,  in 
paragraph  8  the  sub-Committee  deals  with  the  question  of  the  alloca- 
tion of  resources  between  the  Federation  and  its  constituent  Units, 
and  there  they  again  lay  down  certain  principles :  — 

"  It  is  obvious  that,  if  there  is  to  be  an  equitable  appor- 
tionment of  burdens  and  smooth  working  of  the  constitu- 
tional machine,  the  Federal  resources  should,  as  far  as  pos- 
sible, be  confined  to  revenues  derived  alike  from  the  in- 
habitants of  the  Provinces  and  of  the  States,  and  which  can 
be  raised  either  without  any  action  on  the  part  of  the  indivi- 
dual States  or  by  an  agreement  with  them  of  simple  charac- 
ter, readily  enforceable.  This  principle  implies,  very 
roughly,  that  the  Federal  sources  of  revenue  should  be  con- 
fined to  '  indirect  *  taxes. " 

This  is  a  principle  which  has  been  more  or  less  followed  in  many 
of  the  federal  constitutions.  The  Report  goes  on  :  — 

"  If,  however,  a  '  direct  '  tax  could  be  found  which  com- 
plied with  the  above  conditions,  it  would  be  highly  desirable 
to  include  this  among  the  Federal  resources,  for  the  following 
reasons." 

I  will  not  read  that. 

Then  again,  there  was  agreement  with  fegard  to  Corporation 
tax,  and  in  paragraph  9  it  is  stated :  — 

"  The  most  obvious  '  direct '  Federal  tax  is  Income-tax. 
We  think  that  it  would  be  desirable,  if  it  were  possible,  that 
some  of  the  Income-tax  receipts  in  all  the  Units  of  the 
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Federation  should,  in  case  of  neqessity,  be  available  as  a 
Federal  resource;  but  we  recognise  that  this  is,  in  general, 
a  development  which  must  be  left  to  the  future  and  depend 
on  free  negotiation  between  the  Federal  Government  and  the 
federating  States  subsequent  to  federation." 

It  will  be  noticed  that  the  authors  of  this  Report  do  not  bind  down 
the  various  Units  to  any  hard  and  fast  rule  at  the  present  moment. 
The  rule  as  laid  down  here,  is  sufficiently  elastic  to  be  able  to  answer 
the  needs  of  the  future  as  occasion  may  require. 

Then,  in  paragraph  10,  you  have  Classification  of  Revenues,  and 
in  that  classification  I  would  particularly  invite  your  attention  to 
some  of  the  big  items.  External  Customs,  including  Export  duties, 
is  the  first  item;  and  then  you  have  Salt;  Export  Opium;  Excises 
on  articles  on  which  Customs  duties  are  imposed  (with  the  exception 
of  Excises  on  Alcohol,  Narcotics  and  Drugs) ;  Receipts  from  Federal 
Railways,  Federal  Posts  and  Telegraphs,  and  other  Federal  com- 
mercial undertakings;  Profits  of  Federal  Currency;  Corporation  tax 
(subject  to  paragraph  9);  Contributions  from.  Provinces;  and  Con- 
tributions from  States.  Then  they  go  on  to  refer  to  the  Provincial 
Revenues. 

I  will  not  go  through  the  entire  Report  paragraph  by  paragraph, 
but  I  will  take  up  one  or  two  important  paragraphs  just  to  show 
that  there  are  certain  important  principles  which  nave  been  settled 
and  agreed  to.  Take,  for  example,  paragraph  14,  which  deals  with 
the  important  question  of  Grants  to  Constituent  Units.  I  will  just 
read  out  two  or  three  lines  from  that  paragraph.  It  says:  — 

"  It  seems  important  that  the  constitution  should,  in  one 
respect,  be  less  rigid  than  the  existing  one,  under  which  it 
has  been  authoritatively  held  that  there  is  no  power  to 
devote  Central  resources  to  the  Provinces  or  Provincial 
resources  to  the  Centre.  It  .should,  we  think,  be  open  to  the- 
Federal  Government,  with  the  assent  of  the  Federal  Legis- 
lature, not  only  to  make  grants  to  Provinces  or  States  for 
specified  purposes,  but  also,  in  the  event  of  its  ultimately 
finding  that  Federal  revenues  yield  an  apparently  permanent 
surplus,  to  be  free,  as  a  possible  alternative  to  reduction  of 
taxation,  to  allocate  the  surplus  proceeds  to  the  constituent 
Units  of  the  Federation,  both  States  and  British  Indian 
Provinces." 

Now,  I  will  only  remind  the  Committee  that  this  power  to  allocate 
the  surplus  proceeds  to  the  constituent  Units  of  the  Federation  is  a 
very  orthodox  rule  which  has  been  adopted  in  various  constitutions, 
including  that  of  Australia. 

Similarly,  when  you  come  to  paragraph  15,  you  find  their  view 
with  regard  to  taxes  on  Income. 
The  paragraph  in  question  runs  as  follows :  — 

"  We  are  agreed  that  such  taxes  should  still  be  collected 
from  the  whole  of  British  India  bv  one  centralised  adminis- 
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trative  service.  Most  of  us  are  also  of  the  opinion  that 
uniformity  of  rate  should  be  maintained,  since  variations  of 
rate  may  lead  to  unfortunate  economic  consequences,  such  as 
discrimination  between  industries  in  different  Provinces. 
Some  of  us  take  the  opposite  view,  both  because  of  the 
constitutional  difficulty  mentioned  below  and  because  of  the 
difficulty  of  .securing  uniformity  in  all  Units.  The  subject 
is  clearly  one  to  which  the  Expert  Committee  should  devote 
much  attention." 

Now  comes  the  agreement:  — 

"  In  any  case,  we  are  all  of  the  opinion  that  the  net 
proceeds  should,  subject  to  the  special  provisions  mentioned 
below,  be  re-distributed  to  the  Provinces.  On  any  other 
basis  it  will  be  impossible  to  secure,  even  ultimately,  a 
uniformity  of  Federal  burdens  as  between  the  Provinces  and 
the  federating  States,  or  to  avoid  a  clash  of  conflicting  in- 
terests in  the  Federal  Legislature  when  there  is  a  question 
of  raising  or  lowering  the  level  of  taxation. " 

Now,  later  on,  the  sub-Committee  say:  — 

"  The  distribution  of  the  proceeds  of  Income-tax  among 
the  Provinces  (even  though  there  may  initially  be  counter- 
vailing Contributions  to  the  Federal  Government,  as  proposed 
in  the  next  paragraph)  may  also  form  a  very  convenient 
means  of  alleviating  the  burden  of  two  or  three  of  the 
Provinces  which,  under  the  present  system,  are  universally 
admitted  to  be  poorer  than  the  others." 

I  would  not  like  the  Committee  to  entangle  itself  in  the  con- 
troversy as  to  the  criteria  by  which  we  are  to  judge  of  the  poverty 
of  a  Province  or  not.  That  is  a  matter  of  common  knowledge,  and 
we  all  know  which  Province  require  more  help  than  the  others: 
but  the  principle  laid  down  in  this  particular  paragraph  is  by  no 
means  unknown  to  other  federal  constitutions,  and  I  am  only  point- 
ing out  that  they  have  followed  the  orthodox  line  there. 

Then  we  come  to  paragraph  16  :  — 

"  We  have,  subject  to  certain  reservations,  proposed  the 
allocation  to  the  Provinces  of  the  proceeds  of  taxes  on  Income, 
without,  so  far,  any  corresponding  reinforcement  for  the 
Federal  Government.  If  the  Expert  Committee  unexpected- 
ly found  that  Federal  resources  were  such  as  to  give  a  secure 
prospect  of  recurring  revenues  sufficient  to  meet  this  loss 
immediately  (and  also  a  loss  in  respect  of  the  heads  dealt 
with  in  paragraph  17  below),  many  difficulties  would,  of 
course,  be  removed.  But  on  the  provisional  basis  set  out  in 
paragraph  4,  we  are  bound  to  assume  that  there  may  be  a 
substantial  Federal  deficit,  due  to  the  allocation  of  Income- 
tax  to  the  Provinces.  The  deficit,  in  so  far  as  it  arises  from 
the  above  cause,  should,  we  suggest,  be  met  by  Contributions 
from  the  Provinces,  to  be  divided  between  them  either  on 
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the  basis  of  their  respective  revenues  or  of  population,  or 
according  to  some  other  defined  method." 

That  is  a  question  of  great  importance,   no   doubt;  but  it  is  a 

question  of  detail  which  I  think  would  come  properly  within  the 

sphere  of  experts. 

"  The  Expert  Committee  should  consider  what  is  the  most 
appropriate  basis.  This  basis  need  not  necessarily  be  the 
same  as  that  on  which  the  Income-tax  proceeds  are  dis- 
tributed." 

There,  again,  the  rule  laid  down  is  sufficiently  elastic. 

Then  we  come  to  paragraph  17,  which  is  of  great  importance 
from  the  point  of  view  of  the  Indian  States. 

"  In  the  scheme  proposed  above,  the  Federal  burdens  will 
be  spread  -over  all  the  Units  of  the  Federation  in  a  precisely 
similar  manner  except  for — 

(a)  The  above-mentioned  Contributions  from  the  Pro- 
vinces, until  such  time  as  they  are  finally  abolished ; 

(6)  such  direct  or  indirect  contributions  as  are,  or  have 
been,  made  by  certain  States,  of  a  kind  which  have  no 
counterpart  in  British  India ;  and 

(c)  varying*  measures  of  immunity  in  respect  of  Customs 
and  Salt  enjoyed  by  certain  States/* 

1  will  not  enter  into  the  thorny  question  of  States'  contributions, 
beyond  saying  that  I  very  strongly  hold  that,  in  the  case  of  a 
federal  constitution,  there  is  absolutely  no  place  for  the  payment 
of  any  tributes.  We  will  have  to  find  a  different  name  for  any 
•contribution  which  may  have  to  be  made  by  an  Indian  State  as  a 
matter  of  agreement  and  not  as  a  matter  of  compulsion. 

Paragraph  18  deals  with  the  case  of  cash  contributions  from 
States  and  ceded  territories.  It  is  a  question  in  which  I  understand 
the  Indian  States  are  vitally  interested.  I  will  particularly  invite 
the  attention  of  my  friends  from  the  Indian  States  to  some  of  the 
recommendation  of  this  Committee. 

"  The  direct  or  indirect  contributions  from  the  States  just 

referred  to  may  arise,   or  are   alleged  to  arise,   under  the 

following  heads ;  — 

(i)  cash  contributions; 
(ii)  value  of  ceded  territories;  and 
(iii)  contributions  in  kind  for  Defence  by  the  maintenance 

of  State  Forces. 

(i)  Cash  contributions  from  States  (till  recently  known  as 
tributes)  have  arisen  in  many  different  ways,  and  it  has  been 
impossible  for  us  to  examine  the  cases  of  individual  States. 
Nevertheless  " — 

and  this  is  the  principle  which  the  Committee  lay  down — 

"  we  think  that  there  is,  generally  speaking,  no  place  for 
contributions  of  a  feudal  nature  under  the  new  Federal 
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Constitution;  and  only  the  probability  of  a  lack  of  Federal 
resources  at  the  outset  prevents  our  recommending  their  im- 
mediate abolition.  We  definitely  propose  that  they  should 
be  wiped  out  pari  pussu  with  the  Provincial  Contributions 
discussed  in  paragraph  16  above." 

I  have  already  said  that,  in  my  opinion,  there  is  no  place  for 
tributes  in  a  federal  constitution.  If  contributions  have  got  to  be 
continued,  even  though  it  may  be  for  a  limited  period,  it  must  be 
a  matter  of  agreement.  It  must  be  distinctly  understood  that  it 
is  of  a  temporary  character,  in  order  to  tide  over  some  financial 
crisis  which  may  exist  for  the  next  few  years. 

I  will  not  deal  with  paragraphs  19  and  20  now,  which  deal  with 
the  question  of  the  State  Forces,  the  Maritime  States  and  Kashmir. 

Then  I  come  to  paragraph  21,  which  deals  with  the  emergency 
powers  of  the  Federal  Government.  Now,  here  what  is  stated  is  :  — 

"  In  order  to  ensure  that  the  Federation  is  not  left  resource- 
less  in  a  grave  emergency,  and  also  to  secure  the  object 
referred  to  in  the  next  paragraph,  we  regard  it  as  important 
that  there  should  be  an  emergency  power  in  the  Federal 
Government,  with  the  approval  of  the  Federal  Legislature, 
to  call  for  contributions  from  all  the  Units  of  the  Federation 
on  some  principle  of  allocation  to  be  'based  on  examination 
by  the  Expert  Committee/' 

Now,  here  I  would  point  out  that  the  principle  laid  down  is 
qualified  by  the  use  of  the  words  "  grave  emergency."  It  would 
not  be  open  to  the  Federal  Government  to  call  upon  an  Indian 
State,  merely  because  there  was  a  deficit  in  the  Budget,  to  make  a 
contribution.  The  necessary  condition  is  that  it  must  be  a  grave 
emergency,  and  that  that  power  must  be  exercised  by  the  Federal 
Government — and  it  is  hardly  necessary  for  me  to  point  out  that 
the  Federal  Government  will  not  be  an  outside  body,  in  which  the 
Indian  States  will  have  no  part  or  lot;  it  will  be  as  much  a  Govern- 
ment of  theirs  as  it  will  be  a  Government  of  ours. 

I  will  not  deal  at  length  with  paragraph  22,  which  deals  with 
the  question  of  the  Borrowing  Powers  of  the  Units  and  the  Security 
of  Post-Federation  Debt ;  but  I  would  only  invite  attention  to  a 
question  of  principle  which  is  laid  down  in  the  last  two  lines  of 
that  paragraph ;  and  I  submit  again  that  that  is  a  very  sound 
principle :  — 

"  We  are  of  the  opinion  that  there  should  be  no  power  in 
the  Units  to  borrow  externally  without  the  consent  of  the 
Federal  Government." 

That  is  obviously  for  the  reason  that  the  external  investor  or  lender 
must  look  to  the  Federation,  and  can  only  advance  money  on  the 
credit  or  the  security  that  may  be  offered  by  the  Federation  as  a 
whole.  Therefore  I  will  say  that  a  good  many  principles  have 
been  laid  down  and  have  been  agreed  to.  The  working  out  of  these- 
principles  has  been  left  to  the  Expert  Committee. 
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STow,  when  I  coiue  to  the  question  of  the  Expert  Committee, 
which  is  dealt  with  in  paragraph  4,  there  are  just  one  or  two 
questions  which  occur  to  me.  I  have  been  reading  the  Proceedings 
of  the  Federal  Finance  sub-Committee,  and  I  do  not  find — it  may 
be  that  I  have  overlooked  any  particular  passage  or  any  particular 
;part  of  the  proceedings,  but  f  do  say  that  I  do  not  find — that  the 
question  of  the  character  and  composition  of  this  Expert  Committee 
was  specifically  considered  or  debated  there.  Therefore,  it  came  to 
me  really  as  a  surprise  yesterday  when  it  was  suggested  by  some 
gentleman  in  this  Committee,  that  this  Expert  Committee  shall  be 
a  Committee  purely  of  experts.  Secondly  it  came  to  me  as  a  matter 
of  surprise  when  it  was  suggested  that  this  Expert  Committee  would 
submit  its  Report  to  His  Majesty's  Government.  Thirdly,  it  came 
to  me  as  a  surprise  when  it  was  seriously  contended  that  the  decision 
of  His  Majesty's  Government  will  be  imposed  upon  the  Federation. 
My  conception  of  federation  is  that  it  is  a  matter  of  contract  between 
the  federating  units.  You  and  we  must  arrive  at  some  definite 
agreement,  and  that  agreement  must  be  embodied  in  our  constitution 
;and  must  be  endorsed  by  the  Federal  Legislature,  which  will  be  as 
much  your  Legislature  as  ours;  and  ultimately  it  must  be  endorsed 
by  the  Federal  Government,  which  will  be,  again,  as  much  your 
Government  as  our  Government. 

Now,  Sir  Akbar  Hydari,  yesterday,  in  the  course  of  the  debate, 
made  one  very  significant  remark;  and,  lest  I  do  him  injustice,  I 
shall  read  what  he  himself  said.  At  pages  35  and  30  of  yesterday's 
proceedings,  Sir  Akbar  Hydari  is  reported  to  have  said  this:  — 

"  They  will  have  to  be  endorsed  by  the  different  federating 
Units,  7iot  by  the:  Federal  Government.  What  we  hold  is 
fhat  this  is  one  of  the  conditions  precedent  to  the  federating 
Tint's  determining  whether  it  will  federate  or  not." 

At  this  point  Mr.  Jayakar  intervened  and  said  :  — 

"  I  do  not  quite  understand  the  point  raised  by  Sir  Akbar. 
He  said  he  was  expressing  not  only  his  own  view,  but  that 
of  the  States  Delegation.  Is  it  his  view  that  there  is  going 
to  be  no  Federation  until  this  Expert  Committee  has  been 
appointed,  has  made  its  Report  and  submitted  it  to  the 
Units,  and  they  have  agreed  to  it? 

To  that  Sir  Akbar  Hydari  replied:  — 

"  That  is  the  position  so  far  as  the  Indian  States  are 
concerned." 

Sir  Akbar  Hydari:  Would  you  read  what  I  said  on  page  38? 
That  is  clearly  what  I  meant. 

Sir  Tej  Bahadur  Sapru :  I  will  certainly  do  so.  Sir  Akbar 
«poke  as  follows  :  — 

"  I  should  like  to  make  it  clear  that  it  is  perfectly  open 
for  this  Committee  to  meet  and  make  its  Report;  and  it  is 
perfectly  possible  to  frame  your  Federal  Constitution,  which 
you  have  decided  will  Tse  presented  to  the  federating  Units, 
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so  far  as  the  Indian  States  are  concerned,  for  each  of  then* 
to  take  or  to  leave,  on  the  basis  of  the  Report." 

Sir  Akbar  Hydari:  Please  read  on. 

Sir  Tej  Bahadur  Sapru :  Sir  Akbar  continued  as  follows :  — 

"  Before  a  State  comes  in,  it  must  have  some  sort  of 
picture  of  the  situation  and  definite  proposals  of  some  sort  to 
show  what  are  the  financial  implications  of  its  entering  the 
Federation.  That  is  all  that  I  say.  It  is  perfectly  possible 
for  you  to  construct  your  Federal  finance  proposals  in  any 
way  you  like,  and  it  will  be  perfectly  open  to  us  to  come  into 
the  Federation  or  not.  You  will  have  to  balance  the  advan- 
tages and  disadvantages  of  our  States  coming  in  or  not 
according  to  the  way  you  construct  your  picture. " 

The  fact  of  the  matter  is  this,  and  I  say  it  with  all  humility,  that 
the  position  taken  by  Sir  Akbar  was  not  quite  consistent  with  the 
position  taken  by  the  Indian  States  Delegation.  I  appeal  from 
Sir  Akbar  of  yesterday  to  Sir  Akbar  of  ten  days  ago.  Now  may  I 
read  from  Sir  Akbar's  speech  in  the  Federal  Finance  sub-Committee 
on  September  30th,  1931.  It  will  be  found  at  page  157  (a)  in  the 
report  of  that  day.  He  said,  in  the  course  of  the  debate  on  the 
question  of  ceded  territory  and  things  of  that  kind,  with  which  the 
federal  Finance  sub-Committee  was  engaged:  — 

"  I  think  that  we  want  to  say  this  much,  that  assuming 
that  the  conditions  that  we  evolve  in  the  Federal  Structure 
Committee  constitutionally  are  such  that  an  all-India  Fede- 
ration is  brought  about  (and  that  is  the  hope  for  which  I  am 
working),  then  I  take  it  that  our  present  object  here  is  to 
ascertain  how  we  could,  from  the  financial  side,  approach  the 
financial  problems  involved  in  federation  in  such  a  way  as  to 
make  federation  practically  possible," 

Now  comes  a  very  important  sentence :  — 

"  I  for  my  part  can  see  only  one  way,  and  that  is  to  start 
the  Federation  immediately,  if  we  are  going  to  have  it  and 
not  wait  for  a  very  long  time;  to  start  it  with  the  figures  and 
the  facts  as  they  stand  at  present,  both  with  regard  to  receipts 
and  with  regard  to  expenditure.  In  other  words,  take  the 
expenditure  with  regard  to  the  Indian  State  Forces — take  it  as 
for  the  present  continuing  to  be  borne  by  the  Indian  States 
without  asking  any  quid  pro  quo  from  the  Federation  as  a 
whole ;  take  the  surplus  of  ceded  territories — whether  there  is 
a  surplus  or  not.  All  that  I  would  keep  apart ;  take  facts  a& 
they  are." 

Now,  with  every  word  and  with  every  syllable  of  that  statement  I 
am  in  complete  agreement;  but,  while  I  am  prepared  to  support 
the  position  taken  up  by  Sir  Akbar  Hydari  on  the  30th  Septembei , 
1931,  I  find  it  difficult  to  reconcile  his  speech  of  that  date  with  the 
statement  which  he  made  yesterday. 
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I  should  like  to  quote  another  remarkable  sentence  from  his 
speech  of  the  30th  September,  which  appears  on  page  159.  After 
dealing  with  various  objections,  Sir  Akbar  Hydari  delivered  himself 
as  follows :  — 

"  All  these  adjustments  and  enquiries  are  so  detailed  that 
they  would  require  an  immense  amount  of  calculation  and 
investigation;  and  if  we  are  going  to  wait  until  they  are 
completed  and  start  even  in  the  States  on  a  parity  of  condi- 
tions, we  shall  have  to  wait  almost  until  the  Greek  Kalends. 
Therefore,  let  us  start  with  things  as  they  are,  and  then  take 
up  your  enquiry,  and  in  the  enquiry  try  and  see  how  far  the 
claim  of  each  State  is  a  plus  claim  (it  is  just  possible  that  it 
might  be  a  minus  claim)  in  view  of  various  burdens  which 
they  bear  and  should  not  bear." 
Then  Colonel  Haksar  interposed  and  said:  — 

"  There  will  be  no  minus  claim  in  the  Federation." 
Sir  Akbar  Hydari  then  continued  and  said:  — 

"  I,  for  one,  would  be  quite  satisfied  if  there  were  no  such 

investigations,  so  far  as  my  State  is  concerned,  but  that  m 

perhaps  on  account  of  a  variety  of  circumstances." 

I  will  leave  the  references  to  his  own  State ;  but  he  goes  on  to  say  :  — 

"  I  think  that,  with  regard  to  all  these  claims  that  have 

been  made,  all  that  is  required  is  to  let  the  claims  which  are 

conceded  be  placed  on  the  same  footing  and  brought  about 

and  adjusted  according  to  some  principle  that  may  be  agreed 

to  by  all.     Do  not  allow  the  investigation   of  these  claims 

and  the  determination  of  them  to  delay  federation." 

That  is  very  significant.  I  respectfully  beg  to  express  my  whole- 
hearted concurrence  with  these  sentiments  which  Sir  Akbar  Hydari 
voiced. 

Later  on,  011  page  161  of  the  proceedings  of  the  same  day,  Sir 
Akbar  Hydari  said  this:  — 

"  I  am  at  the  moment  speaking  for  my  State,  and  I  say 
that  I  will  make  no  claim  of  any  Kind.  I  will  try  and  start 
the  Federation,  so  far  as  my  State  is  concerned,  with  what- 
ever revenues  you  are  getting  from  me  in  the  shape  of  your 
Customs — Sea  Customs — or  Salt,  and  all  those  sources  of 
revenue  from  which  you  are  levying." 

I  admire  these  generous  sentiment  of  Sir  Akbar  Hydari. 
Sir  Akbar  Hydari:  To  which  I  adhere. 

Sir  Tej  Bahadur  Sapru  :  Then  I  should  like  to  draw  the  atten- 
tion of  the  Committee  to  a  very  remarkable  statement  made  by  my 
friend,  Colonel  Haksar,  who,  I  believe,  occupies  a  very  peculiar 
position  in  the  organisation  of  the  Indian  States.  I  cannot  be 
more  emphatic  than  Colonel  Haksar  was  on  that  occasion,  and  thia 
is  what  he  said.  It  is  on  page  170 :  — 

"  What  I  want  to  explain  is  that  all  the  States  are  ex- 
tremely  anxious  that  federation  should  come." 
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(Colonel  Haksar :  Yes,  and  I  still  say  so. 
-Sir  Tej  Bahadur  Sapru:  He  goes  on  :  — 

"  They  all  realise  that  the  investigation  they  are  suggiest* 
ing  is  an  investigation  into  a  position  which  has  eotiae  into 
being  during  the  course  of  100  years.  That  investigation 
cannot  be  carried  out  in  100  days;  it  will  take  time.  At  the 
same  time,  as  they  are  all  anxious  that  the  Federation  should 
come  into  being,  all  that  I  have  said  is  a  plea  for  ensuring 
that  the  States  should  come  into  the  Federation  feeling  that 
their  rights  will  be  investigated.  Without  that  assurance 
they  might  find  it  extremely  difficult  to  come  into  the  Fede- 
ration. Therefore,  if  our  sub-Committee  here  recommends, 
and  the  other  Committee  recommends,  and  it  is  understood 
that  their  claim  will  be  investigated  and  adjusted,  I  have 
no  doubt  in  my  own  mind,  speaking  from  my  personal  know- 
ledge of  their  wishes,  that  they  would  be  quite  content  to 
accept  the  formula  that  their  claim,  for  purposes  of  adjust- 
ment, should  be  treated  as  a  claim  which  will  be  implemented 
when  the  finances  of  the  Federal  Government  permit,  and 
that  the  relief  which  is  due  to  them  might  be  spread  over  a 
number  of  years.  There  is  no  idea  of  wanting  relief  at 
once." 

Let  that  be  noted  :  — 

"  There  is  no  idea  of  making  it  a  term  of  their  entry  into 
the  Federation." 

[  again  invite  attention  to  that  sentence. 

"  But  their  position  must  be  made  quite  clear,  that  it  is 
understood  that  that  position  must  be  rectified.  It  will  be 
determined  by  investigation,  and  effect  will  be  given  to  the 
result  of  the  investigation  when  the  circumstances  of  the 
country  permit." 

Then  Lord  Peel  followed  :  — 

"  I  think  I  can  speak  for  the  sub-Committee  here.  We 
did  not  in  the  least  misunderstand  your  meaning,  and  I  think 
we  are  also  extretnely  indebted  to  you  for  a  very  clear  and 
brief  statement  of  the  situation," 

If  Lord  Peel  will  permit  me  to  say  so,  not  only  did  he  not  mis- 
understand what  they  meant,  but  none  of  us  have  misunderstood 
what  they  meant  on  that  particular  date.  Therefore,  the  question 
arises,  why  this  change  of  attitude? 

Sir  Akbar  Hydari :  There  is  absolutely  no  change  of  attitude, 
;  and  I  can  prove  it. 

Sir  Tej  Bahadur  Sapru  :  I  shall  be  very  glad  indeed  if,  at  some 
fitage  or  other,  you  can  give  tis  the  assurance  that  there  is  no 
change  of  attitude.  That  is  all  the  assurance  we  want.  But, 
having  read  this  paragraph,  I  would  beg  you  to  Remember  that  it  is 
not  always  the  case  that  second  thoughts  are  best.  Sometimes  you 
"find  that  first  thoughts  are  best. 
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Sir  Akbar  Hydari:  There  are  no  first  or  second  thoughts  in  thia 
case.  My  thoughts  are  all  of  the  same  category;  they  are  the  best. 

Sir  Tej  Bahadur  Sapru :  The  question  really  arises,  what  is  the 
way  out?  So  far  as  I  am  concerned — and  I  believe  it  is  the  senti- 
ment of  every  one  of  us  on  this  side — I  wish  to  say  that  nothing 
is  further  from  our  intention  than  that,  by  asking  the  Indian  States 
to  come  into  the  Federation,  we  should  put  a  heavier  burden  on 
them,  or  that  matters  in  which  they  feel  so  very  keenly  should  not 
be  carefully  and  impartially  investigated.  But,  at  the  present 
moment,  it  is  quite  clear  that  we  can  only  come  to  agreement  on 
questions  of  principle.  Questions  of  detail  must  be  left  to  the 
experts.  When  I  talk  of  experts,  I  do  not  mean  mere  dry  financial 
experts  who  can  forecast  with  their  figures  and  with  their  theories, 
but  I  mean  men  who  know  the  subject  from  practical  experience, 
men  who  have  intimate  and  direct  knowledge  of  the  working  of  the 
financial  system  in  British  India  on  the  one  side,  and  of  the  finan- 
cial systems  working  in  the  different  Indian  States  on  the  other 
side;  and  men  who  will  meet  together,  discuss  things  between 
themselves,  and  submit  a  "Report. 

When  that  Report  is  ready,  before  whom  is  it  going  to  be  laid? 
I  do  suggest  that  it  will  be  open  to  Their  Highnesses  to  demand 
that  the  Report  of  the  experts  shall  be  laid  before  them.  I  do 
suggest  that  it  should  equally  be  laid  before  us;  but  ultimately  you 
cannot  avoid — unless  you  want  a  decision  to  be  imposed  upon  you 
by  a  third  party,  which  is  wholly  inconsistent  with  the  principle  of 
Federation — the  fact  that  that  Report  must  go  before  the  Federal 
Government,  and  be  endorsed  by  the  Federal  Government,  which 
shall  be  ultimately  responsible  for  enforcing  those  decisions.  This 
is  exactly  what  was  done  in  South  Africa.  When  T  referred  to 
Section  lcS8  of  the  South  African  Constitution,  I  made  a  very 
friendly  suggestion  to  the  Indian  States.  I  am  afraid  my  point 
was  not  appreciated  yesterday.  It  was  pointed  out  by  Lord  Lothian, 
in  the  course  of  a  remark  which  he  interjected,  that  the  Constitu- 
tion of  South  Africa  was  not  of  a  Federal  character.  That  is  quite 
true,  but  nothing  turns  upon  the  question  as  to  whether  the  Consti- 
tution is  Federal  or  Unitary.  It  was  a  method  or  a  procedure 
adopted  for  settling  relations  between  the  Central  Government  and 
the  different  units,  which  is  exactly  the  same  problem  as  that  with 
which  we  are  face  to  face ;  and  I  will  read  the  section  again  so  that 
my  friends  may  see  that,  if  this  procedure  is  followed,  they  will 
have  their  representatives  on  the  Committee,  we  will  have  our 
representatives  on  that  Committee,  and  the  President  will  be  an 
outsider  who  will  be  a  member  of  the  Imperial  Services.  If  you 
do  not  like  to  have  a  member  of  the  Imperial  Services  you  can  have 
any  outsider;  I  will  have  no  objection  to  that.  Now,  Section  118 
of  the  South  Africa  Act  provides  as  follows :  — 

"  The  Governor-General  in  Council  shall,  as  soon  as  may 
be  after  the  establishment  of  the  Union,  appoint  a  commis- 
sion, consisting  of  one  representative  from  each  province, 
and  presided  over  by  an  officer  from  the  Imperial  Service,  to> 
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institute  an  inquiry  into  the  financial  relations  which  should 
exist  between  the  Union  and  the  provinces.  Pending  the 
completion  of  that  inquiry  and  until  Parliament  otherwise 
provides,  there  shall  be  paid  annually  out  of  the  Consolidated 
Revenue  Fund  to  the  administrator  of  each  province  .  .  .  ." 

certain  sums.  Therefore,  so  far  as  the  constitution  of  this  Com- 
.mittee  is  concerned,  I  would  suggest  that  the  Indian  States  and 
British  India  should  be  adequately  represented;  and  I  do  not 
envisage  this  Report,  when  it  is  ready,  being  absolutely  binding 
on  both  parties.  It  will  have  to  be  considered,  notwithstanding 
the  fact  that  it  will  be  a  report  of  experts,  by  the  different  Units, 
as  well  as>  by  the  Federation  itself.  If  there  are  some  deficiencies 
or  defects  in  that  Report,  they  can  be  remedied  again  by  referring 
it  back  to  that  Committee;  but,  speaking  for  myself,  I  think  that, 
although  we  may  feel  attracted  by  the  suggestion  that  there  must 
be  an  Expert  Committee  now  appointed,  or  appointed  immediately 
after  the  termination  of  this  Conference,  yet  I  do  not  think  that 
that  Expert  Committee  can  take  you  very  far. 

Well,  there  are  certain  factors  which  we  have  got  to  face,  and 
which  that  Committee  will  have  to  face ;  and  I  imagine  that,  in 
the  absence  of  definite  information  as  to  what  will  be  the  ultimate 
Military  Budget  of  India — and  it  is  quite  clear  to  my  mind, 
whether  we  like  it  or  not,  that  the  Military  Budget  of  India  cannot 
remain  at  the  figure  at  which  it  stands  at  the  present  moment — until 
we  know  what  will  be  the  financial  position  of  India  when  Burma 
has  gone  out  (if  Burma  does  go  out  at  all),  until  we  know  what 
will  be  the  position  in  India  after  a  year  or  a  year  and  a  half  on 
account  of  the  world  currency  and  exchange  problems,  it  will  be 
impossible,  I  should  think,  for  that  Expert  Committee  to  make  any 
satisfactory  Report  determining  the  relations  of  the  Indian  States 
and  British  India.  They  cannot,  I  venture  to  think,  prepare  at 
this  stage  a  satisfactory  Budget.  All  these  circumstances  will  have 
to  be  taken  into  account  by  the  Expert  Committee,  and  I  do  not 
think  that  they  will  be  in  a  position  definitely  to  decide  anything 
with  regard  to  these  circumstances  until  a  year  or  a  year  and  a  half 
hence ;  whereas,  if  you  appoint  such  a  committee  as  I  have  suggested 
after  the  constitution  has  come  into  force,  most  of  these  factors 
will  be  by  that  time  much  more  clear,  and  the  committee  will  then 
be  able  to  see  what  are  the  financial  obligations  of  the  new  Federa- 
tion, what  are  the  financial  resources,  what  are  the  possible  sources 
of  taxation,  and  what  is  fair  to  the  Indian  States  and  what  is  fair 
to  the  British  Units. 

Mr.  Jinnah:  What  is  to  happen  in  the  meantime? 

Sir  Tej  Bahadur  Sapru :  I  am  just  going  to  say  that.  Mr. 
Jinnah  was  not  present  yesterday.  I  suggested,  following  the 
precedent  of  South  Africa,  following  the  precedent  which  you  will 
find  in  the  Australian  Constitution,  that  you  will  have  to  make  a 
.provision  for  the  interim  period  until  the  whole  thing  is  over.  Now, 
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if  you  will  just  wait  one  moment  I  will  refer  to  Section  118  of  the 
South  Africa  Act.  It  is  provided  there  that:  — 

(<  Until  such  inquiry  shall  be  completed  and  Parliament 
shall  have  made  other  provision,  the  executive  committees  in 
the  several  provinces  shall  annually  submit  estimates  of  their 
expenditure  for  the  approval  of "  the  Governor-General  in 
Council,  and  no  expenditure  shall  be  incurred  by  any  execu- 
tive committee  which  is  not  provided  for  in  such  approved 
estimates." 

There  were  similarly,  in  the  Australian  Constitution,  temporary 
provisions.  There  the  interim  period  extended  to  five  years  and  ten 
years  in  regard  to  different  matters,  and  there  are  there  laid  down 
certain  provisions  which  I  will  just  read  out  to  you. 

Chapter  IV  of  the  Australian  Constitution  Act  of  1900  deals 
with  that.  Take  for  example  Section  87,  which  reads:  — 

"  During  a  period  of  ten  years  after  the  establishment 
of  the  Commonwealth  arid  thereafter  until  the  Parliament 
otherwise  provides,  of  the  net  revenue  of  the  Commonwealth 
from  duties  of  customs  and  of  excise  not  more  than  one-fourth 
shall  be  applied  annually  by  the  Commonwealth  towards  its 
expenditure. 

The  balance  shall,  in  accordance  with  this  Constitution, 
be  paid  to  the  several  States,  or  applied  towards  the  payment 
of  interest  on  debts  of  the  several  States  taken  over  by  the 
Commonwealth. 

88.  Uniform  duties  of  customs  shall  be  imposed  within 
two  years  after  the  establishment  of  the  Commonwealth." 

Then  there  is  a  clause  which  deals  with  payments  to  States  before 
uniform  duties.  I  should  leave  the  question  to  be  decided  by  the 
Government  as  to  what  is  to  be  done  during  the  interim  period ; 
but  you  will  have  to  provide  for  the  interim  period,  whether  it  be 
a  period  of  one  year  or  more.  On  that  point — the  length  of  the 
interim  period — I  express  no  opinion  whatsoever. 

Sir  Maneckjee  Dadabhoy :  I  should  like  to  point  out  that,  in 
what  you  are  recommending,  you  are  going  in  excess  of  our  recom- 
mendations in  paragraph  26  of  our  Report.  It  was  not  at  all  our 
intention  in  any  way  to  associate  with  this  Expert  Committee  any- 
body who  had  any  direct  interest.  We  asked  for  a  body  absolutely 
impartial,  and  unprejudiced,  and  a  sort  of  arbitrator  to  settle  the 
dispute. 

Sir  Tej  Bahadur  Saprn  :  I  endorse  nearly  every  principle  em- 
bodied in  your  Report,  and  only  in  regard  to  your  recommendations 
concerning  the  Expert  Committee  do  I  venture  to  differ.  If  we 
accept  Sir  Akyar  Hydari's  submission  yesterday,  this  Federation 
cannot  come  into  existence  for  many  and  many  a  long  day,  and 
it  is  not  a  very  desirable  thing  that  we  should  leave  it  in  that 
uncertain  position.  On  the  question  of  principle  there  can  be 
agreement,  and  we  must  arrive  sooner  or  later  in  this  Conference 
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at  a  stage  when  we  should  come  to  some  definite  conclusion.  But,, 
on  the  question  of  the  working  out  of  the  details,  I  suggest  that 
you  should  appoint  a  committee,  and,  in  order  to  satisfy  the  different 
Units,  I  should  have  their  representatives  on  that  committee  under 
the  presidency  of  an  absolute  outsider  not  identified  with  one 
element  or  the  other. 

Sir  Maneckjee  Dadabhoy :  Will  there  be  an  agreement  between 
that  committee  and  the  other? 

Sir  Tej  Bahadur  Sapni :  Why  not? 

Sir  Maneckjee  Dadabhoy :  With  great  respect  to  your  better 
experience  and  judgment,  Sir  Tej  Bahadur,  I  am  distinctly  of 
opinion  that,  if  a  committee  is  appointed  of  the  nature  which  you 
suggest,  there  will  be  conflict  of  opinion  and  there  will  be  no  agree- 
ment and  no  united  decision. 

Sir  Tej  BaJuidur  Sapru :  May  I  respectfully  reply — is  there  any 
guarantee  there  will  be  agreement  among  the  outside  experts? 

Sir  Maneckjee  Dadabhoy :  At  any  rate,  the  outside  experts  will 
take  a  detached  and  unprejudiced  view,  and  each  party  will  be- 
bound  to  accept  their  decision  us  coming  from  an  independent 
source. 

Sir  Tej  Bahadur  Sapru  :  According  to  my  suggestion,  the  report 
of  this  committee  will  not  be  binding  and  final  on  anybody.  This. 
will  have  to  be  considered.  That  is  the  true  constitutional  posi- 
tion; this  will  have  to  be  considered  by  the  Federal  Government 
and  by  the  different  Fnits.  Tt  is  open  to  Their  Highnesses  to 
discuss  that  report  amongst  themselves  in  the  Chamber  of  Princes; 
it  is  open  to  them  to  consult  any  advisers  they  like.  It  is  open  to 
them  to  say  they  want  further  enquiries  to  be  undertaken.  But 
I  should  not  like  to  divest  the  Federal  Government  of  its  respon- 
sibilities in  the  matter. 

Sir  Maneckjee  Dadabhoy :  Pray  let  me  tell  you  that,  when  we 
discussed  this  question  in  our  sub-Committee,  Ve  all  practically 
agreed  that,  in  appointing  this  committee,  both  the  British  Indian 
Delegation  and  the  States  Delegation  would  accept  the  decision  of 
that  tribunal. 

Sir  Tej  Bahadur  Sapru:  If  that  was  your  agreement  then  let 
me  tell  yoii  frankly  I  do  not  agree  with  that  decision  of  yours,  and 
I  do  not  think  it  is  fair  that  you  should  deprive  the  Federal  Govern- 
ment of  its  say  in  the  matter.  I  do  not  think  that  is  fair  to  the 
Federal  Government. 

Sir  Maneckjee  Dadabhoy  :  We  thought  that  was  the  best  possible 
method  of  coming  to  some  decision.  Otherwise  we  should  be  in  a 
hopeless  state  of  disagreement  and  the  settlement  of  this  question 
would  be  put  off  indefinitely. 

Sir  Tej  Bahadur  Sapru  :  But,  when  you  are  forming  a  Govern- 
ment of  your  own,  you  cannot  always  go' to  arbitration  and  to  third 
parties  to  settle  disputes  amongst  'yourselves ;  you  must  face  the 
responsibility  of  deciding  your  own  disputes. 


503 

Sir  Maneckjee  Dadahhoy :  Exactly.  This  arbitration  must  not 
be  taken  in  the  sense  of  a  court  arbitration.  It  is  an  arbitration 
agreed  to  on  one  side  by  the  representatives  of  the  States  and  on 
the  other  side  by  the  representatives  of  the  British  Indian 
Delegation. 

Sir  Tej  Bahadur  Sapru :  May  T  say  in  reply  that  I  have  care- 
fnlly  gone  through  the  proceedings  of  the  sub-Committee,  and,  R8 
I  said  at  the  beginning  of  my  speech,  I  do  not  find  that  this  question 
of  the  composition  and  character  of  this  Expert  Committee  was  ever 
considered;  and  I  appeal  to  Mr.  lyengar  to  say  whether  I  am  right 
or  wrong  in  that.  I  shall  be  very  glad  to  be  corrected,  but  I  do 
not  find  that  this  question  was  ever  taken  into  consideration.  It 
only  finds  a  place  in  paragraph  4  of  the  Report;  and,  if  you  read 
paragraph  4  of  the  Report,  you  do  not  find  any  indication  of  the 
character  and  composition  of  the  Committee,  nor  do  you  find  any- 
thing to  say  that  its  decision  shall  be  final.  That  is  the  one  defect 
which  I  find  in  your  otherwise  excellent  Report. 

Dr.  Shafa'at  Ahmad  Khan  :  May  I  put  a  question  to  you,  Sir 
Tej  Bahadur?  Is  it  necessary  that  the  Princes  should  appoint  their 
own  representatives?  Would  it  be  sufficient  if  the  men  appointed 
had  the  confidence  of  the  Prhjces? 

Sir  Tej  Bahadur  Sapru  :  It  is  for  Their  Highnesses  to  say. 

Mr.  lyengar:  I  want  to  make  this  clear.  We  did  not  under- 
stand that  this  Expert  Committee  was  to  be  a  committee  of  arbitra- 
tion to  whom  all  questions  were  to  be  referred  for  final  decision  ; 
certainly  not. 

Sir  Manechjec  Dadahhoy  :  I  did  not  say  that. 

Sir  Tej  Bahadur  Sapru  :  Speaking  for  myself,  neither  as  a 
member  of  the  British  Indian  Delegation  nor,  if  T  were  a  member 
of  the  Indian  States  Delegation,  in  that  capacity,  would  I  agree 
to  leave  the  decision  of  these  big  questions  to  the  arbitration  of  any 
outside  body,  howsoever  distinguished  that  body  may  be.  I  do  not 
want  to  divest  the  Government  of  its  responsibility.  That  is  all 
I  want  to  say  on  this  matter. 

Lord  Peel:  May  I  say,  Sir  Tej,  that  Mr.  lyengar  was  perfectly 
right.  Nobody  dreamt  that  such  a  committee  of  experts  was  to  be 
an  arbitration  body  whose  decision  should  be  final. 

Sir  Tej  Bahadur  Sapru :  I  am  glad  Your  Lordship  has  said  that, 
because  that  was  my  impression  also. 

Sir  Maneckjee  Dadahhoy:  I  did  not  say  anything  to  the 
contrary. 

Lord  Peel :  Therefore  the  only  defect  you  have  found  in  our 
Report  has  now  disappeared,  and  it  is  now  without  flaw  or  blemish ! 

Sir  Tej  Bahadur  Sapru :  It  is  for  Their  Highnesses  to  make  up 
their  minds  and  say  whether  they  accept  the  procedure  I  have 
suggested,  namely,  that  the  Federation  should  come  into  existence 
without  delay,  and  then  that  these  questions  shoiild  be  investigated ; 
•or  whether  everything  should  hang  in  the  air  and  the  whole  ques- 
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tion  we  have  been  interested  in  during  the  last  two  years  should  be 
buried. 

Sardar  Ujjal  Singh:  What  do  you  mean  by  "  outsiders  "? 

Sir  Maneckjee  Dada,bhoy :  I  mean  a  man  who  will  hold  abso- 
lutely detached  views,  who  is  not  interested  in  the  position  of  the 
Indian  States.  I  mean  an  experienced  and  practical  man  who 
knows  the  working  of  the  Indian  States'  administration,  and  who 
would  be  in  a  position  to  come  to  an  unbiassed  decision.  Lord  Peel, 
in  opening  his  speech  yesterday,  made  it  perfectly  clear  also  that 
it  was  understood  that,  on  this  Expert  Committee,  no  representative 
either  of  the  Indian  States  or  of  the  British  Indian  Delegation 
would  be  put,  but  only  practical  men. 

Sardar  Ujjal  Sinqh  :  Where  will  you  look  for  these  men — in 
India? 

Sir  Maneckjee  Dadabhoy :  Wherever  you  can  secure  them.  If 
you  can  secure  them  in  India,  all  the  better;  but  you  may  have  to 
get  them  from  England. 

Mr.  Jinnah  :  I  would  like  to  understand  a  little  more  about  this 
Committee.  Who  will  appoint  this  Committee? 

Sir  Tej  Bahadur  Sapru  :  I  anticipate  that  the  Committee  will 
be  appointed  by  the  Federal  Government.  That  is  my  view. 

Mr.  Jinnah:  When  that  Committee  is  appointed,  it  will  make 
its  recommendations  which,  I  understand  from  the  Report  will  be 
embodied  in  the  constitution. 

Sir  Tej  Bahadur  Sapru :  No,  I  do  not  accept  that. 

Mr.  Jinnah:  Then  what  will  happen  to  the  recommendations? 

Sir  Tej  Bahadur  Sapru  :  The  recommendations  will  be  discussed 
by  the  Federal  Government,  and  either  accepted  or  modified  or 
varied  by  agreement. 

Mr.  Jinnah  :  Then  whatever  the  decision  of  the  Federal  Govern- 
ment may  be,  it  must  be  embodied  in  the  constitution? 

Sir  Tej  Bahadur  Sapru:  No.  The  principles  will  be  embodied. 
This  Expert  Committee  will  not  be  in  a  position  to  lay  down  prin- 
ciples for  us.  It  will  only  carry  out  its  functions  so  far  as  the 
working  out  of  those  principles  in  detail  is  concerned. 

Mr.  Jinnah  :  It  is  what  the  Report  says. 

Sir  Tej  Bahadur  Sapru  :  I  am  not  supporting  the  Report;  I  am 
differing  from  the  Report  on  that  point. 

Mr.  Jinnah:  The  Report  says:  — 

"  Any  theoretical  scheme  for  the  division  of  resources  and 
obligations  should,  before  being  embodied  in  the  Constitu- 
tion, be  put  to  the  test  of  a  careful  examination  of  its 
probable  results  by  some  body  which  is  fully  equipped  for 
the  task." 

Sir  Tej  Bahadur  Sapru :  That  is  a  passage  from  which  I  differ. 
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Mr.  Jinnak:  Your  proposal,  I  understand,  is  that  the  Federal 
Government  should  appoint  a  Committee,  and  that  that  Committee 
should  investigate  and  recommend? 

Sir  Tej  Bahadur  Sapru :  On  the  lines  of  the  principles  agreed  to 
by  us. 

Mr.  Jinnah  :  I  follow  that.  Then,  after  the  Report  is  submitted 
to  the  Federal  Government,  the  Federal  Government  will  decide, 
and  whatever  that  decision  may  be 

Sir  Tej  Bahadur  Sapru:  That  will  be  acted  upon. 
Mr.  Jinnah:  Would  become  part  of  our  Constitution? 
Sir  Tej  Bahadur  Sapru :  Yes. 

Sir  Aklar  Ilydari:  I  think  it  is  due  to  this  House  and  to  the 
States  that  I  should  venture  to  clear  up  a  very  great  misunderstand- 
ing which  seems  to  underly  the  whole  of  the  speech  of  Sir  Tej 
Sapru,  which,  I  must  confess,  lias  greatly  surprised  me,  as  has  also 
his  reference  to  the  provision  in  the  South  African.  Constitution, 
yesterday,  as  having  been  relevant  to  the  question  before  us.  Well, 
I  realise,  as  was  pointed  out  by  Lord  Lothian,  that  that  was  a 
provision  which  applied  to  quite  a  different  set  of  circumstances 
troin  what  we  are  faced  with  to-day — a  provision  which  might  have 
been  relevant  if  you  were  desiring  to  regulate  what  should  be  done 
during  the  interim  period  for  British  India,  supposing  Hie  Federa- 
tion was  for  British  India  alone,  but  which  I  consider  (and  1 
venture  to  say  it  with  all  due  respect  to  so  eminent  a  constitutional 
lawyer)  was  beside  the  point  when  we  are  considering  a  Federation 
in  which  the  Indian  States  were  to  come  in. 

I  want  to  make  clear  another  point.  It  you  will  turn  to  pages 
82  and  83  of  the  report  of  yesterday's  proceedings,  you  will  find 
that  I  stated  definitely,  as  regards  the  peculiar  position  of  Hydera- 
bad, that  it  was  not  different  from  what  I  had  tak**n  from  the 
outset.  I  said  on  page  81-82 : 

"  So  far  as  Hyderabad  is  concerned,  I  have  gone  further; 
and  I  have  said  that,  if  you  are  going  to  confine  yourselves 
to  the  present  revenue  and  expenditure  of  India  as  they  are, 
to  the  burdens  which  exist  at  present,  without  any  com- 
pensation one  way  or  another,  and  without  the  imposition  of 
any  fresh  burdens,  I  for  one  will  not  object  to  a  financial 
settlement  of  that  kind." 

"  But  we  have  to  go  very  much  further.  There  are  many 
States  which  have  special  claims  and  so  on,  and  we  find  that 
even  the  Provinces  themselves  want  certain  adjustments. 
All  these  things  require  exploration,  and  unless  and  until 
that  exploration  has  been  completed,  it  is  surely  but  reason- 
able for  every  federating  Unit,  and  certainly  for  every 
Indian  State,  to  reserve  to  itself  the  liberty  of  saying  whether 
with  such  and  such  burdens,  or  with  such  and  such  possible 
burdens,  it  will  prefer  to  come  in  or  to  remain  where  it  is." 
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I  feel,  Sir,  that  there  has  been  also  a  certain  confusion  of 
thought  with  regard  to  this  Expert  Committee.  It  will  be  observed: 
that  two  Expert  Committees  have  really  been  envisaged.  The  first 
one,  which  is  the  most  important  one,  is  the  one  to  which  really 
paragraph  4  specifically  refers.  It  is  a  general  Committee  which 
is  not  going  merely  to  deal  with  details  out  is  also  going  to  deal 
with  principles,  because  it  was  at  the  instance  of  the  British  Indian 
side  that  \ve  made  the  terms  of  reference  to  that  Committee  so  wide- 
as  to  say  :  — 

"  The  Expert  Committee  must  have  for  its  guidance  some 
general  principles  of  the  kind  set  out  below ;  but  it  should  be 
tree  to  make  alternative  suggestions  if,  on  closer  examination 
of  the  facts,  a  probability  is  disclosed  that  any  general 
principle  laid  down  by  us  would,  in  practice,  prove  unwork- 
able. In  addition  to  the  Committee's  duty  of  framing  a 
general  scheme,  there  are  also  many  specific  points,  some  of 
which  we  mention  below,  on  which  its  advice  should  be 
sought." 

Therefore,  I  say  that  this  Committee  really  will  be  doing  work 
which  would  have  been  brought  to  a  completion  by  the  Federal 
Finance  sub-Committee  if  it  had  had  the  time  and  if  it  had  had 
the  material;  but  this  Committee  will  be  doing  this  work,  which 
will  be,  as  is  put  down  here,  a — 

"  scheme  for  the  division  of  resources  and  obligations 
(which)  should,  before  being  embodied  in  the  Constitution, 
be  put  to  the  test  of  a  careful  examination  of  its  probable 
results  by  some  body/' 

If  you  will  refer  to  paragraph  2G,  you  will  find  that  it  states:  — 

<k  We  therefore  advocate  a  division  of  the  field  of  enquiry 
into,  two  parts.  The  principal  object  of  the  fii'st  enquiry 
would  be  a  general  survey  of  the  problem  and  an  examina- 
tion of  the  questions  dealt  with  in  paragraphs  o  to  IT  and  21 
to  25  of  our  Report. " 

Therefore,  I  beg  to  say,  that  it  is  essential  that  the  report  of  this 
enquiry  should  be  before  the  federating  Units,  and  certainly  before 
the  Indian  States ;  while  it  must  be  brought  before  the  framers  of 
the  constitution  before  they  can  frame  the  constitution  itself.  This 
would  not  take  longer  than  the  time  which  would  be  taken  for 
deciding  upon  various  other  constitutional  questions  which  will  be 
required  to  be  decided  before  we  can  frame  the  constitution.  I  really 
do  not  see  any  difference  between  what  I  said  before  and  what  I 
said  yesterday;  and,  if  I  may  be  permitted  to  say  so,  what  in  some 
respects  Sir  Tej  Bahadur  Sapru  himself  has  said.  He  himself 
says  that  the  Report  of  the  Committee  will  have  to  come  before  the 
federating  Units.  They  will  have  to  make  up  their  minds  upon  it. 
That  is  exactly  what  I  said.  I  will  come  to  the  point  at  which 
I  differ  from  him.  He  insists  that  the  conclusions  of  this  Committee 
must  be  endorsed  by  the  Federal  Government.  That  is  what  he  ia- 
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insisting  upon.  What  I  want  to  know  is,  supposing  the  report  of 
ihe  "Federal  Government  in  some  points  is  such  that  it  is  not 
acceptable  to  a  particular  State  which  had  already  entered  into  the 
Federation,  will  you  allow  the  State  to  come  outr 

I  have  been  already  pointing  out  that  there  are  two  Committees. 
One  of  these  is  the  Expert  Committee  for  general  principles  and 
for  constructing  a  general  scheme  of  Federal  Finance,  and  also  for 
determining  the  possible  field  of  future  burdens  of  the  States  and 
of  the  federating  Units,  the  possible  way  in  which  surpluses  should 
be  rlistribiited,  and  so  on,  which  are  all  essential  for  bringing  into 
being  the  constitution.  Whatever  Sir  Tej  Bahadur  Sapru  read 
out  about  my  waiting  for  the  Greek  Kalends,  and  so  forth,  that  was 
with  reference  to  the  particular  claims  about  ceded  territories,  cash 
contributions  and  adjustments  in  case  you  do  not  take  up  the 
burdens  as  they  are.  That  is  for  the  other  Committee.  The  position 
has  been  taken  up,  and  quite  rightly,  that  even  the  Report  of  that 
Committee  will  not  be  an  arbitration.  It  is  not  an  arbitration. 

If  it  is  not  going  to  be  an  arbitration,  then  what  happens, 
Lord  Chancellor,  to  your  illustration  yesterday  of  somebody  haviug 
come  to  you  for  an  arbil ration  and  then,  after  the  award  was  given 
against  him,  contracting  out  of  it  and  saying  he  would  not  have 
it?  In  any  case  it  is  possible  to  say,  with  regard  to  the  second 
Committee,  which  is  to  deal  with  the  specific  claims  of  specific 
States,  that  that  should  be  an  arbitration  proceeding  with  the  con- 
sent of  the  parties  concerned,  and  its  decision  should  be  final. 
But  I  make  bold  to  say,  with  all  the  force  at  my  command,  that 
the  first  Committee  deals  with  general  principles  of  a  kind  which 
have  to  be  determined,  not  merely  in  the  interests  of  the  Indian 
States,  but  because  the  framing  of  the  constitution  requires  that 
to  be  done.  I  consider  it  is  not  fair  to  say  that  the  position  we 
are  taking  up  in  this  regard  is  a  position  which  is  tantamount  to 
saying  that  we  will  not  have  a  Federation  at  all,  or  to  say  that  it 
is  a  position  which  is  different  or  distinct  from  the  position  which 
we  have  all  along  taken  up. 

So  far  as  Hyderabad  is  concerned,  1  repeat  that  my  position  is  a 
much  more  generous  one  in  many  ways;  but  I  consider  that  I  have 
to  speak,  not  only  for  Hyderabad  in  some  ways,  but  also  to  recog- 
nise the  various  difficulties  which  confront  the  States,  and  I  must 
not  give  my  support  to  a  proposition  which  will  make  federation 
impossible.  Let  me  say  that,  when  I  said  whether  we  will  make 
a  Federation  or  not,  I  meant  whether  the  Federation  will  be  made 
in  a  way  which  will  enable  the  Indian  States  to  enter,  so  as  to  make 
that  Federation  a  real  Federation  or  not.  It  is  merely  a  different 
way  of  saying  the  same  thing.  You  yourselves  elsewhere  are  going 
to  say  that,  unless  51  per  cent,  of  the  States  come  in,  it  should  not 
be  considered  that  there  is  an  all-India  States'  Federation;  and 
I  say  that  is  merely  a  difference  of  words.  The  main  point  is,  that 
you  have  to  place  before  each  side  the  picture  of  what  it  is  going 
to  enter,  and  before  you  place  before  it  that  picture  you  cannot 
ask  whether  it  will  come  in  or  not.  If  you  make  it  such  that  a 
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large  majority  of  the  States  do  not  come  in,  it  means  there  will  be 
no  Federation  in  the  sense  in  which  we  have  understood  it. 

H.H.  The  Nawab  of  Bhopal :  Lord  Chancellor,  I  begin  my 
remarks  with  great  diffidence,  because  I  do  not  claim  to  possess  an 
expert  knowledge  of  finance,  nor  am  I  familiar  with  the  intricacies 
of  the  subject.  To  deal  with  it  technically  is  the  work  of  the 
Committee  of  Experts,  for  which  proposals  have  been  made.  1 
shall,  therefore,  confine  myself  to  observations  on  broad  issues  as 
they  strike  a  layman  looking  at  the  problem  primarily  from  the 
point  of  view  of  the  Stales. 

Need  I  assure  this  Committee,  Lord  Chancellor  that  the  States 
approach  this  problem  of  Federal  finance  in  a  genuine  spirit  of 
active  co-operation  and  helpfulness?  They  are  ready,  even  anxious, 
to  help  in  arriving  at  an  all-round  satisfactory  solution  of  the 
problem  before  us;  but  they  trust  that  their  own  particular  diffi- 
culties will  meet  with  the  same  measure  of  appreciation  and  sym- 
pathy from  their  colleagues  on  the  other  side.  The  Committee 
knows  that  we  have  responsibilities  to  our  States  and  peoples  which 
must,  apart  from  our  commitments  under  the  Treaties,  necessarily 
condition  and  limit  the  actual  measure  of  the  co-operation  so  will- 
ingly extended  by  us. 

I  should  like  to  make  this  point  clearer.  If  the  Federation  was 
not  to  be,  and  the  States  were  to  remain  in  their  present  position, 
they  would  have  pressed  for  an  immediate  and  equitable  adjust- 
ment of  their  legitimate  financial  claims  based  on  their  rights,  in 
order  to  accelerate  the  pace  of  progress  and  development  in  their 
territories.  Xow  that  they  have  agreed  to  pool  the  resources  they 
would  have  derived  from  such  adjustment,  they  will  have  to  find 
fresh  sources  of  revenue.  Their  sources  of  revenue  are  not  very 
expensive,  while  their  expenditure  is  likely  to  grow  on  account  of 
federation;  hence,  their  immediate  difficulties  in  making  the  two 
ends  meet.  These  are  the  considerations  which  must  needs  impose 
limits  on  our  contribution  to  the  solution  of  the  problem. 

Taking -expenditure  first,  I  propose  to  deal  with  the  question  of 
pre-Federation  debt.  The  States,  I  think,  will  be  prepared  to 
agree  that  the  Federal  Government  should  take  over  the  debt 
service  as  well  as  the  corresponding  assets  of  such  departments  (for 
example,  Posts  and  Telegraphs)  as  are  made  Federal.  As  to  the 
remainder,  if  British  India  so  desires,  the  States,  in  the  interests  of 
Federation,  would  in  my  judgment  agree  to  its  being  made  Federal, 
provided  that,  as  recommended  by  the  sub-Committee,  after  ex- 
amination it  is  found  that  the  service  thereof  is  covered  by  receipts 
from  productive  British  Indian  assets  made  over  to  the  Federal 
Government  for  the  purpose.  If  there  be  a  balance,  it  would 
naturally  be  as  suggested,  a  first  charge  on  receipts  from  British 
India.  While  leaving  the  question  of  valuation  of  assets  as  against 
pre-Federation  debt  to  expert  examination,  I  may  be  permitted  to 
make  a  passing  reference  to  the  point  in  connection  with  the  assets 
represented  by  British  Indian  Railways.  It  is  argued  that,  because 
the  Railways  make  a  contribution  of  5  crores  a  year  to  th«  general 
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revenues,  they  may  be  taken  to  represent  a  capital  value  of  one1 
hundred  crores  in  excess  of  their  book  value.  I  understand — and 
I  hope  I  shall  be  corrected  if  I  am  wrong — that  the  railway  earnings 
during  the  last  ten  years  have  not  been  sufficient  to  enable  them 
to  pay  the  full  extent  of  this  contribution.  As  a  matter  of  fact, 
occasion  has  arisen  when  this  contribution  has  been  paid  out  of 
reserve;  and,  with  the  disturbed  economic  conditions  and  competi- 
tion by  road  transport,  it  cannot  be  said  with  certainty  how  far  it 
would  be  correct  to  assume  this  contribution  of  5  crores  as  a  normal 
figure.  Another  point  to  which  I  would  like  to  draw  the  attention 
of  the  Committee  is  this.  It  is  true  that  the  Federal  Government 
will  be  taking  over  certain  buildings  and  works  from  the  Central 
British  Indian  Government.  At  the  same  time,  I  may  be  allowed 
to  say  that  in  so  far  as  the  Stales  have  paid  all  "  indirect  "  taxes 
with  British  India,  they  have  all  along  contributed  to  the  revenues 
out  of  which  either  these  works  were  constructed  or  their  capital 
cost  was  redeemed.  Thus,  whether  we  consider  the  position  of  the 
railways  in  federation,  in  the  light  of  the  experience  of  the  past 
ten  years,  or  whether  we  consider  the  title  as  beneficiaries  of  the 
States  in  federation  to  the  civil  buildings,  the  inheritance  appears 
to  be  not  so  magnificent  as  might  be  thought. 

The  next  item  upon  which  I  would  like  to  comment  is  what  is 
referred  to  in  the  Report  as  "  Central  "  Charges.  In  the  best 
interests  of  the  States  in  Federation,  my  personal  view  is  that,  as 
far  as  possible,  these  charges  should  be  eliminated  from  the  Centre. 
One  way  of  doing  this  is  to  make  arrangements  by  a  provision  in 
the  constitution  to  meet  these  charges  from  Contributions  paid  for 
the  purpose  by  the  British  Indian  Provinces  out  of  the  proceeds  of 
Income-tax  which  might  wholly  be  declared  as  a  Provincial  source 
of  revenue.  The  bulk  of  these  charges  represents  service  of  a 
portion  of  pre-Federation  debt,  and  obligations  in  respect  of  pre- 
Federation  pensions.  Both  these  are  vanishing  items,  and  the 
arrangement  suggested  would,  in  my  opinion,  be  more  suited  to 
the  requirements  of  the  case.  As  to  the  expenditure  in  regard  to 
departments  proposed  last  year  to  be  classified  as  "  Central/*  it 
would  be  very  small,  and  could  perhaps  be  further  reduced  by  a 
re-examination  of  the  few  heads  proposed  to  be  dealt  with  by  these 
departments,  with  a  view  to  finding  out  if  these  could  not  either  be 
federalised,  or  handed  over  to  the  Provinces. 

The  other  important  head  of  expenditure  I  would  like  briefly  to 
touch  upon,  is  in  regard  to  pensions  and  superannuation  allowances. 
But  for  the  fact  that  these  charges  have  been  partly  met  in  the 
past  from  sources  of  revenue  which  will  become  Federal,  to  my 
mind  there  would  have  been  no  justification  for  charging  these  to 
the  Federal  Government,  since  even  according  to  the  Memorandum 
of  the  Finance  Department,  they  represent  deferred  pay  for  services 
rendered  before  the  Federation  came  into  being. 

Sir  ManecJcjee  Dadalhoy :  Yes,  but  we  have  agreed  to  that,. 
Your  Highness. 
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H.H.  The  Nawab  of  Bhopal :  The  question  requires  detailed 
and  careful  examination  by  the  Expert  Committee,  to  arrive  at  a 
proper  adjustment  of  these  charges  as  between  the  Federal  Govern- 
ment and  British  Indian  Provinces.  In  dealing  with  this  matter, 
the  Expert  Committee  will,  I  am  sure,  take  into  full  consideration 
the  pensionary  charges  in  respect  of  p re-Federation  services  of 
officers  still  in  service,  and  of  any  proportionate  pensions  that  may 
be  sanctioned  in  consequence  of  the  constitutional  changes  for 
officers  who  may  not  wish  to  serve  under  the  Federal  Government 
of  the  future.  I  feel  confident  that,  as  a  result  of  this  expert 
enquiry,  the  burden  of  pensionary  charges  of  the  Federal  Govern- 
ment will  be  considerably  lightened.  The  Provinces  will,  of  course, 
contribute  their  share  towards  the  payment  of  these  charges  in  the 
came  manner  as  in  the  case  of  purely  British  Indian  debts. 

As  to  the  remaining  heads  of  expenditure  agreed  to  be  federal- 
ized,  there  may  still  be,  I  venture  to  submit,  considerable  scope  for 
economy,  without  impairing  the  efficiency  of  the  service,  which 
can  be  effected  by  controlling  expenditure  more  strictly.  In  this 
connection  I  would  like  to  emphasize  that,  having  regard  to  the 
present  financial  position  of  India,  the  need  for  drastic  cuts  is 
clearly  indicated,  and  the  framing  of  the  Federal  Expenditure 
Budget  must  proceed  on  this  basis.  As  it  is,  even  since  the  Memo- 
randum of  the  Finance  Department  was  prepared,  proposals  have 
been  made  by  the  Government  of  India  whereby  considerable 
economies  are  being  effected  under  the  various  heads  of  expenditure, 
the  liability  in  respect  of  which  will,  in  future,  be  Federal.  We 
are  happy  to  endorse  the  suggestion  of  the  Committee:  — 

"  that  all  the  governments  should  exercise  the  strictest 
economy  and  that  their  scale  of  expenditure  should  be 
reviewed  and  reduced  to  a  minimum.'* 

It  is  to  be  clearly  understood,  however,  that  such  a  review  would 
be  made  by  the  governments  of  the  federating  Units  themselves, 
and  not  by  the  Federal  Government. 

We  agree  that  the  deficits  of  Chief  Commissioners7  Provinces 
should  be  a  Federal  charge,  and  that  the  North-West  Frontier 
Province,  when  it  is  made  into  a  Governor's  Province,  should 
receive  a  subvention  from  the  Federal  Budget,  to  provide  for  the 
difference  between  revenue  and  expenditure.  If  the  Income-tax  is 
made  a  Provincial  source  of  revenue,  the  budgetary  deficit  of  these 
Provinces  and  areas  will  decrease  by  at  least  about  one  crore,  and 
with  the  better  development  and  utilization  of  all  the  available 
resources,  as,  for  example,  forest  resources  of  the  Andamans,  the 
gap  between  the  revenues  and  expenditure  would  further  be 
abridged. 

Now,  nry  Lord,  turning  to  the  revenue  side  of  the  problem,  the 
first  proposition  I  should  like  to  put  forward  on  behalf  of  the  States 
is  that  the  Federal  revenue  should  be  strictly  confined  to  the  specific 
cases  agreed  upon  to  be  federalised,  and  "that  is  by  "  indirect  " 
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taxation  only.  With  a  view  to  providing  for  emergencies,  to  give* 
the  Budget  a  certain  measure  of  elasticity,  these  sources  of  revenue 
may  be  supplemented  by  the  development  of  certain  public  utility 
services  or  the  profits  of  Federal  enterprises  in  such  articles  as  may 
hereafter  be  agreed  upon  and  be  specified.  We  appreciate  the 
necessity  of  contributions  by  the  federating'  Units  to  the  Federal 
Government  in  eases  of  grave  emergency,  such  as  war,  when  the 
very  existence  of  the  State  may  be  in  danger.  We  are  in  the 
fortunate  position  of  having  always  voluntarily,  and  to  the  maxi- 
mum capacity  of  our  resources,  come  forward  to  the  help  of  the 
country  and  Empire  whenever  any  emergency  has  arisen.  We 
have  done  so  in  the  past  and  may  be  depended  upon  to  do  so  in  the 
future.  Such  help,  I  am  convinced,  has  always  been  in  excess  of 
any  contribution  made  on  any  pro  rut  a  basis.  Thus,  in  the  event 
of  an  emergency,  reliance  ran  surely  be  placed  upon  the  States  to- 
do  their  share  without  the  specific  provision  in  the  constitution. 
The  method,  1  suggest,  would  help  to  conserve  the  sentiments  of 
the  States,  which  would  undoubtedly  be  an  asset  of  the  Federation. 

I  would  now  address  myself  to  the  suggestion  that  the  Corpora- 
tion tax  should  be  federalised.  The  Report  of  the  sub-Committee 
contemplates  that  resort  to  this  step  should  only  be  in  case  of 
certain  eventualities.  Our  business  should  be  to  obviate  that  even- 
tuality. I  find  that,  in  the  classification  of  existing  and  possible 
sources  of  revenue,  this  form  of  taxation  has  been  included.  I  want 
to  say  that  it  would  not  be  fair  to  treat  this  suggestion  as  our 
final  recommendation,  unless  and  until  every  avenue  leading  to 
every  possible  reduction  of  expenditure  has  been  explored.  When 
this  has  been  done,  and  it  is  still  found — which  we  do  not  believe 
would  be  the  case — that  our  Federal  resources  fall  short  of  our 
expenditure,  it  would  be  time  enough  to  ask  the  Federal  Executive 
and  the  Legislature  to  consider  the  advisability  of  tapping  this 
source  of  revenue. 

We  ar\j  glad  that  the  sub-Committee  have  appreciated  the 
special  position  of  the  Maritime  and  Frontier  States,  and  of  the 
States  having  special  interest  in  the  manufacture  of  salt.  It  is 
gratifying  for  us  to  be  assured  that  their  claims  will  be  examined 
in  the  light  of  their  special  Treaties  or  engagements. 

There  in,  however,  one  point  in  connection  with  the  internal 
Customs  barriers,  which,  in  my  opinion,  needs  special  attention. 
I  may  be  permitted  to  point  out  that  the  States  regard  this  source  of 
revenue  as  doubly  valuable  to  them.  They  attach  great  importance 
to  it  as  a  part  of  their  sovereign  rights.  Secondly — which  is  a  very 
pertinent  and  material  consideration — most  of  the  States,  which 
have  imposed  these  duties,  find  them  an  indispensable  source  of 
revenue.  I  personally  believe,  however,  that  in  the  interest  of  free 
trade  of  the  country,  the  abolition  of  these  duties  should  be  kept 
in  view  as  an  ideal  to  be  realised  as  and  when  the  economic  deve- 
lopment of  the  States  enables  them  to  derive  the  same  revenue  by 
the  substitution  of  other  possible  sources  of  taxation. 
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We  appreciate  fully  that,  in  these  days  of  worldwide  economic 
depression,  we  cannot  always  rely  on  the  present  yield  of  the 
existing  "  indirect  "  sources  of  revenue  enjoyed  by  the  Central 
Government  which  will  become  Federal.  We  must  therefore  keep 
in  reserve  certain  other  sources  of  revenue.  The  States  would 
therefore,  in  my  opinion,  be  prepared  to  consider  the  proposal  to 
supplement  present  revenues  by :  — 

(1)  A  few  Federal  monopolies  in  articles  of  general  con- 
sumption,   or    in    public    utility    services,    agreed    upon    as 
between  the  federating  Tin  its,  and  the  Federal  Government. 

(2)  Excises  on  specified  articles  other  than  Alcohol,  Drugs 
and  Narcotics,  the  list  of  which  is  similarly  agreed  upon. 

One  general  observation  may,  however,  be  offered  even  at  this 
stage;  and  that  is,  that  the  one  condition  on  which  a  monopoly 
can  be  allowed  to  the  Federal  Government  is  that  the  article  mono- 
polised must  be  of  common  consumption,  and  as  far  as  possible,  be 
evenly  distributed  all  over  the  country  so  far  as  its  production 
goes,  in  order  that  the  indirect  advantage  involved  in  the  employ- 
ment of  labour,  in  the  manufacture  and  sale  of  such  articles, 
should  be  as  evenly  spread  all  over  the  Federation  as  possible.  I 
trust  that  this  suggestion  of  mine  will  be  found  useful  in  improving 
the  financial  position  of  the  Federal  Government,  and  therefore 
suggest  that  the  detailed  examination  of  certain  articles  or  services 
for  which  Federal  monopolies  may  be  established,  and  recommend- 
ation of  a  list  of  specified  articles  on  which  Excise  duties  may  be 
levied  by  the  Federal  Government,  may  be  entrusted  to  the  Expert 
Committee. 

The  foregoing  remarks  on  the  "  indirect  "  taxes  to  provide  the 
margin  of  elasticity  must,  however,  be  taken  as  subject  to  two  main 
limitations :  — 

(a)  These  sources  of  revenue  should  not,  in  the  deliberate 
opinion  of  the  States,  form  a  permanent  arid  integral  feature 
of  the  Federal  Budget,  but  should  be  regarded  as  preserves 
to  be  resorted  to  only  as  and  when  required. 

(b)  If  and  when  the  proceeds  of  any  such  taxation  exceed, 
in  any  year,  the  requirements  of  the  Federal  fisc,  the  balance 
of  the  surplus  should  be  distributed  among  the  constituent 
Units  of  the  Federation  on  such  basis  as  is  agreed  upon. 

I  have  one  more  observation  to  make  in  this  connection.  In 
regard  to  paragraph  12  of  the  sub-Committee's  Report,  the  States 
agree  with  the  view  which  lays  down  that  the  Federal  Government 
should  only  be  empowered  to  levy  taxes  specifically  scheduled  by 
common  agreement  as  sources  of  Federal  revenue.  All  the  resi- 
duary sources  of  revenue  should  be  left  to  the  federating  Units 

As  regards  contributions  from  States,  sometimes  incorrectly 
referred  to  as  tributes,  the  States  are  glad  to  notice  that  British 
Indian  opinion  supports  the  demand  put  forward  by  them  that  they 
should  disappear.  They  cannot,  however,  agree  with  the  view 
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expressed  by  the  sub-Committee  that  such  contributions  should  be 
wiped  out  part  passu  with  the  Provincial  Contributions.  The  States' 
contributions  cannot  be  treated  on  the  same  footing  as  Contributions 
made  by  the  Provinces,  if  only  because  the  States  have  shouldered 
their  burden  for  over  a  century,  whereas  the  burdens  borne  by  the 
Provinces  are  comparatively  quite  recent.  It  must  not  be  for- 
gotten that,  however  the  nomenclature  might  have  been  recently 
altered  on  account  of  the  protest  of  the  States,  the  contributions,  if 
maintained,  will  continue  to  have,  as  the  Government  of  India 
Memorandum  itself  admits,  an  air  of  feudal  relationship— a  rela- 
tionship which  does  not  in  fact  exist  besides  being  wholly  incon- 
sistent with  the  idea  of  Federation.  The  States  therefore  ask  that 
the  cash  contributions  should  be  abolished  forthwith.  This  applies 
equally  to  payments  made  through  the  medium  of  ceded  territories. 

The  States  are  prepared  to  agrejs  to  the  proposals  of  the  sub- 
Committee  regarding  the  borrowing  powers  of  trie  Units,  and  the 
security  for  post-Federation  debts.  They  are  also  in  favour  of  the 
formation  of  a  Federal  Loan  Board  on  the  lines  suggested  by  the 
sub-Committee,  subject  of  course  to  the  condition  that  it  will  be 
left  to  the  option  of  the  States  to  join  it  or  not.  This  Loan  Council 
may  also  serve  to  liquidate  that  portion  of  the  liability  in  regard 
to  the  pre-Federatiott  debt  of  India,  which,  as  I  have  indicated,  ia 
not  chargeable  to  the  Federal  Government  as  a  whole,  and  which 
accordingly  will  remain  as  a  British  Indian  concern  until  the  liabi- 
lity is  finally  extinguished. 

The  States  are  in  full  sympathy  with  the  proposal  to  entrust  a 
detailed  examination  of  the  financial  proposals  to  a  body  of  experts. 
They  would  prefer  to  have  a  representative  Committee  as  proposed 
by  Sir  Tej  Sapru;  but,  if  that  is  not  accepted,  we  may  be  allowed  to 
point  out  that  the  States  as  federating  Units  are  intimately  con- 
cerned with  the  problems  proposed  to  be  entrusted  to  the  two  Com- 
mittees, and  if  experts  from  British  India  and  other  experts 
appointed  by  His  Majesty's  Government  are  to  sit  on  these  Com- 
mittees, it  is  hoped  that  experts  from  the  States  will  also  find  seats, 
on  both  the  Committees. 

Before  I  finish,  I  would  like  to  add  that  the  States  fully  realise 
that  "  changing  industrial  and  economic  conditions  may,  at  a  date 
earlier  than  might  now  be  anticipated,  make  it  imperative  to  modify 
the  financial  scheme  adopted  at  the  outset."  But,  if  it  is  considered 
necessary  that  amendment  of  the  constitution  in  this  respect  should 
not  be  so  hedged  in  with  difficulties  as  to  make  any  change  almost 
impossible,  it  is  equally  necessary  to  laj  down  in  the  constitution 
that  no  altered  financial  scheme  shall  involve  any  fresh  financial 
burdens  on  the  federating  Units  without  their  free  consent. 

I  apologise  for  having  taken  so  much  of  your  time,  and  I  am 
grateful  to  you,  Lord  Chancellor,  for  having  permitted  me  frankly 
to  place  our  point  of  view  before  the  Committee. 

Sir  Maneckjee  Dadabhoy :  May  I  ask  a  question  of  His  High- 
ness? Tour  Highness  has  given  us  a  full  expression  of  your  views, 

K.T.C. — i.  T 
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but  I  have  not  been  able  to  follow  at  what  stage  the  States  would 
come  into  Federation — whether  after  the  Report  of  the  Expert 
Committee  or  immediately,  the  States  abiding  afterwards  by  the 
Report  of  the  Expert  Committee. 

H.H.  The  Nawab  of  Bhopal :  We  will  come  in  to-day  if  you  will 
give  us  our  terms! 

Sir  Maneckjee  Dadabhoy :  I  want  to  know  exactly  at  what  stage- 
you  would  come  in — whether  the  Federation  is  to  be  postponed  until 
all  this  enquiry  has  been  made,  and  then  Your  Highness  decide  the 
question  whether  you  should  come  in  or  not ;  or  whether  the  State* 
will  enter  the  Federation  immediately,  and  leave  the  settlement  of 
these  questions  to  a  later  stage? 

Chairman :  With  regard  to  that,  I  think  I  had  better  say  this. 
That  is  a  question,  no  doubt,  that  you  would  consider  amongst 
yourselves;  but,  at  the  present  moment,  the  suggestion  is  that  a 
Committee  should  be  appointed.  The  sort  of  suggestion  is  this,  as 
I  understand  it  from  Sir  Akbar.  He  says,  "  Well,  we  do  not  want 
to  buy,  as  I  put  it  yesterday,  '  a  pig  in  a  poke/  and  we  should  very 
much  like  to  see  what  the  financial  obligations  are."  I  will  not 
say  "  obligations/'  but  "  what  the  financial  method  is/'  That  is 
a  very  fair  request.  The  only  point  I  am  on  is  this.  I  had  a  little 
in  mind  yesterday,  the  point  about  the  Greek  Kalends,  of  which 
I  have  a  very  great  horror;  but  Sir  Akbar  explained  that  quite 
frankly  yesterday.  What  he  said  was  this:  ft  Oh,  well,  it  is  not 
the  Greek  Kalends  so  far  as  this  is  concerned,  but  I  hope  it  will  not 
be  more  than  twelve  months."  Well,  supposing  the  position  ia 
this.  Supposing  we  were  to  appoint  this  Committee  and  it  got 
through,  as  I  should  hope,  in  much  less  than  twelve  months; 
supposing  it  got  through,  we  will  say,  in  three  months,  and  the 
whole  thing  was  cleared  up  by  then — then  I  think  we  should  all 
be  in  a  position  to  say  when  the  States  would  come  in.  I  do  not 
think,  at  the  present  moment,  he  can  answer  the  question  quite 
straight  off.  I  suppose  you  would  have  no  objection,  would  you, 
if  a  Committee  were  appointed,  and  made  its  Report  in  three 
months  ? 

H.H.  The  Nawab  of  Bhopal :  May  I  just  have  one  word?  There 
may  be  some  misunderstanding.  I  wish  to  point  out  that  Sir  Akbar 
has  all  along  been  speaking  for,  and  giving  expression  to,  the  views 
held  by  the  Indian  States  Delegation;  but  after  hearing  Sir  Tej 
Bahadur  Sapru  and  noting  the  remarks  that  have  been  made,  if, 
as  you  have  just  said,  some  time  is  given  to  us,  and  if  it  is  neces- 
sary, we  shall  be  able  to  give  our  opinion  later  on. 

Sir  Akbar  Hydari :  I  want  to  say  that  the  reference  to  the  Greek 
Kalends  was  more  or  less  with  regard  to  the  second  Committee. 

Mr.  Jinnah :  It  seems  to  me  that,  so  far  as  this  Report  is  con- 
cerned, it  certainly  contemplates  that  the  Federation  cannot  come 
into  being  until  some  scheme  is  formulated,  and  for  that  purpose  a 
Committee  has  got  to  be  appointed ;  and  until  that  Committee  makes 
its  recommendations,  and  until  they  are  adopted  in  ioto,  or  as 
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modified,  but  adopted,  and  a  scheme  is  framed,  the  Federation 
<cannot  come  into  being. 

Sir  Tej  Bahadur  Sapru :  That  is  so. 

Mr.  Jinnali :  That  is,  as  I  understand  it,  the  Report.  To  that 
the  objection  is  raised  that  that  will  take  a  long  time,  and  that 
there  will  be  undue  delay.  Now,  Sir,  it  seems  to  me  that  there  is 
some  confusion  when  we  talk  of  anybody  coming  into  the  Federation 
without  some  scheme  being  adopted,  and  it  is  not  fair  to  ask  him, 
'"  Are  you  coming  into  the  Federation?  M  without  there  being  any 
scheme.  Therefore,  you  must  have  a  soli  erne  before  the  Federation 
comes  into  being.  The  question  is,  are  you  to  have  a  tentative 
scheme  or  are  you  to  have  a  final  scheme  P*  Well,  Sir  Tej  Bahadur 
Sapru* s  position  is  this — that  a  Committee  should  be  appointed  by 
the  Federal  Government.  But  the  Federal  Government  cannot 
come  into  being  unless  there  is  some  scheme — the  Federation  cannot 
•come  into  being — and  therefore  it  seems  to  me  that,  unless  we  get 
some  scheme  which  must  be  adopted,  and  which  will  be  the  basis  of 
working,  your  Federation  cannot  come  into  being.  Therefore,  what 
I  suggest  is  that  it  is  of  no  use  evading  the  position  taken  up  by 
the  Indian  Princes  when  they  say  that  they  cannot  decide  to  come 
into  this  Federation  until  the)7)  see  the  scheme.  It  seems  that  the 
only  course  open  to  us  is  that  we  must  arrive  at  some  scheme  as 
soon  as  possible. 

Sir  Maneckjee  Da&ibhoy :  As  a  result  of  what  Mr.  Jinnah  has 
said,  if  an  Expert  Committee  is  to  be  appointed  immediately,  it 
must  be  appointed  by  the  Crown  and  not  by  the  Federal  Govern- 
ment, because  the  Federal  Government  is  not  yet  in  existence. 
That  is  where  I  could  not  follow  exactly  the  views  of  Sir  Tej 
Bahadur  Sapru. 

Sir  Mirza  Ismail:  I  feel  that  it  is  incumbent  upon  me  to  sup- 
plement as  briefly  as  possible  the  remarks  of  His  Highness  regarding 
the  cash  payments  which  are  levied  upon  some  of  the  States.  Sir 
Tej  Bahadur  Sapru  has  made  some  very  helpful  suggestions  in  this 
matter,  and  I  am  most  grateful  to  him  for  his  friendly  attitude. 
It  will  be  recalled  that,  in  this  Committee,  and  subsequently  in  the 
Finance  sub-Committee,  I  made  it  quite  clear  that  Mysore  can  be 
satisfied  with  nothing  less  than  the  immediate  disappearance  of  this 
tribute — to  give  it  the  old  name,  which  more  correctly  defines  the 
real  position  than  the  name  of  "  cash-payments  "  which  has  recently 
been  substituted.  I  naturally  speak  more  particularly  for  Mysore, 
and  I  need  not  remind  the  Committee  that  no  other  State  has  been 
a  more  steadfast  and  consistent  supporter  of  the  Federal  plan.  I 
was  reluctant  to  suggest  any  reservation  or  dissent  when  the  draft 
Report  was  before  us,  since  we  achieved  such  a  large  measure  of 
unanimity.  After  all,  the  unfair  incidence  of  these  tributes  was 
recognised  in  the  Report,  though,  unfortunately,  the  sub-Committee 
•did  not  propose  to  give  full  effect  at  once  to  such  recognition. 

It  is  now  my  9uty  to  appeal  to  this  Committee  to  carry  to  its 
logical  conclusion  the  unconditional  recognition  in  the  Report  that 
there  can  be  no  place  for  contributions  of  a  feudal  nature  under  the 
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Federation.     It  seems  to  me  that,  neither  on  grounds  of  justice  nor 
logic,  can  it  be  maintained  that  the  Report  is  right  in  taking  the 
probability  of  the  Federal  deficit  at  the  outset  as  a  reason  for  not 
recommending  immediate  abolition.     Equity  has  been  long  delayed; 
but  is  it  to  be  further  delayed  for  years  because  it  is  expected  that 
the  money  will  be  needed  ?    Compared  with  what  must  be  the  large- 
total  of  Federal  revenue,  the  amount  involved  is  small ;  and  surely 
it  ought  not  to  be  beyond  the  skill  of  the  Expert  Committee,  which 
it  is  proposed  to  set  up,  to  suggest  other  ways  of  obtaining  the 
amount  rather  than  that  of  continuing  an  admitted  injustice  and 
anachronism.     A  State  which  like  Mysore,  bears  so  disproportionate 
a  part  of  the  burden,  will  have  some  relief  by  the  proposal  of  the 
sub-Committee  that  there  should  be  an  immediate  remission  of  that 
part  of  the  tribute  which  is  in  excess  of  5  per  cent,  of  the  total 
revenues  of  the  State.     Incidentally  I  would  point  out  that  thi& 
concession  goes  some  way  at  least  to  break  down  the  argument  that 
the  continuance  of  the  tribute  is  a  financial  necessity.     What  we* 
ask  for  is  not  such  partial  relief,  but  the  removal  of  an  invidious:- 
and  illogical  differentiation  between  the  States  which  pay  tribute  and 
the  far  larger  number  which  make  no  such  payment. 

On  these  grounds,  My  Lord,  I  appeal  to  the  Committee  to  look 
at  the  matter  from  a  broad  and  statesmanlike  standpoint  and  to- 
enable  Mysore,  and  indeed  all  the  States  concerned,  to  enter  the- 
Federation  on  terms  of  honourable  equality  with  other  Units. 

Sir  Tej  Bahadur  Sapru :  I  want  to  know  what  Sir  Mirza  Ismail' & 
suggestion  is — whether  he  wants  the  abolition  of  this  contribution 
as  recommended  by  the  sub-Committee — the  5  per  cent,  or  something 
like  that — immediately,  or  whether  he  suggests  that  something  else- 
should  be  done  having  regard  to  the  present  financial  position  of  the 
country — something  less  than  5  per  cent. 
Sir  Muhammad  Shaft :  Say  3  per  cent. 
Sir  Tej  Bahadur  Sapru :  Or  whatever  it  may  be. 
Sir   Mirza  Ismail:  I   am   pleading   for   its    total    abolition   on 
grounds  of  justice. 

Sir  Tej  Bahadur  Sapru :  But  you  will  be  satisfied  with  some- 
thing less? 

Lord  Peel :  We  are  offering  him  something  less,  Sir  Tej . 

(The  Committee  adjourned  at  1  p.m.  and  resumed  at  2-30  p.m.) 

H.H.  The  Maharaja  of  Bikaner :  My  Lord  Chancellor,  I  did  not 
intend  to  participate  in  this  debate,  but  in  the  light  of  the  dis- 
cussions which  have  taken  place  to-day  and  yesterday — when  I  am 
sorry  to  say  I  was  not  present — perhaps  I  may  be  permitted  to 
invite  attention  to  one  or  two  matters  which,  I  hope,  may  help  to 
elucidate  certain  points  on  which  there  is  a  certain  amount  of 
misgiving. 

Like  His  Highness  the  Chancellor,  I  do  not  lay  claim  to  be  a 
financial  expert,  or  anything  of  the  sort ;  but  I  do  entirely  subscribe 
to,  and  share,  the  views  expressed  by  His  Highness  of  Bhopal  whea 
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he  said  that  the  States  -have  cjo-operated,  and  are  desirous  of  co- 
operating, in  a  spirit  of  genuine  sympathy  in  regard  to  federation. 
May  I  be  permitted  to  add  that  my  faith  in  federation  still  remains 
unshaken  as  being  the  best  solution  and  ideal  for  India,  British 
India  and  the  States;  and,  as  I  have  repeatedly  said-— "  Federation 
with  honour  and  safety  to  the  States  "  is  a  motto  to  which  personally 
I  also  very  strongly  subscribe. 

Before  proceeding  further,  may  I  say  that,  although  I  was  absent 
yesterday — with  your  permission  and  that  of  His  Highness  the 
Chancellor — I  took  the  opportunity  of  going  through  the  proceedings 
last  night  and  of  reading  the  views  which  Sir  Akbar  Hydari  has 
put  forward  on  behalf  of  our  States  Delegation.  I  wish  to  state 
that  there  is  really  no  change  in  the  position  of  the  States  as  regards 
their  willingness  to  enter  Federation  with  reasonable  safeguards. 
I  also  wish  to  assure  you  all — every  one  in  this  Committee — that  we 
of  the  States  Delegation  are  not  shifting  our  ground  or  demanding 
impossible  terms  as  regards  the  States  consent  as  to  the  conditions 
precedent  to  their  entering  the  Federation.  I  was  very  glad,  after 
our  Finance  sub-Committee  met  the  other  day,  to  hear  from  a 
British  Indian  friend  exprssions  of  his  gratification  at  the  attitude 
of  the  States  in  that  Finance  sub-Committee ;  and  I  told  him  that, 
so  far  as  the  States  were  concerned,  I  was  sure  he  would  find  us  all 
along  reasonable,  as  I  was  sure  we  would  find  our  British  Indian 
friends  reasonable. 

Now,  about  the  point  that  has  been  raised  by  Sir  Akbar  Hydari, 
I  think  there  has  been,  as  he  himself  has  said  to-day,  a  certain 
amount  of  genuine  misunderstanding  which  it  would  do  no  harm  to 
clear  up  by  further  reiterating  a  point  or  two.  The  proposed  Expert 
Committee  is  really  intended  to  deal  with  two — I  will  not  say 
separate,  but  two — specific  kinds  of  rases  or  matters.  The  one  is 
that  which  deals  witri  and  settles  the  principles,  and  the  essential 
conditions,  so  far  as  Federal  finance  and  matters  relating  thereto 
are  concerned.  The  other  is  what  has  been  stated  as  regards  the 
claims  for  purposes  of  adjustment  and  relief  to  certain  States,  such 
as  ceded  areas,  and  so  on.  I  think,  Sir,  that  wo  have  to  clear  our 
minds  on  these  two  points  a  little  more.  I  am  quite  sure  that  Sir 
Akbar  Hydari  would  be  the  last  to  suggest — he  miself  has  said  that 
he  does  not  want  things  to  go  on  till  the  Greek  Kalends — but  I 
think  a  moment's  consideration  will  show  that,  as  far  as  the  broad 
principles  and  essential  details  and  safeguards  relating  to  federation 
are  concerned,  it  is  absolutely  natural  and  clear  that,  before  any 
State  croes  in  for  federation  it  must  know  the  essential  conditions 
and  details,  as  well  as  its  obligations  and  liabilities — call  it  what 
you  like — as  regards  Federal  finance ;  and  that  is  a  point  on  which 
I  do  not  think  there  is  any  disagreement — certainly  not  on  this 
side.  And  I  do  not  think,  really,  that  there  would  be,  after  a 
moment's  consideration,  any  difference  of  opinion  on  the  other  side 
— because  the  States'  expression  of  their  willingness  to  enter,  or  to 
consider  entering  into,  federation,  was  obviously  subject  to  certain 
safeguards. 
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Before  I  proceed  further,  may  I  here,  in  this  connection,  ask  to 
be  permitted  to  quote  from  a  speech  which  I  made  on  the  8th 
January  last  in  this  Committee;  page  561.  I  first  of  all  invited 
attention  to  the  fact  that,  early  in  the  proceedings  of  this  Com- 
mittee, I  raised  the  question  of  appointing  a  Financial  sub-Com- 
mittee. I  did  not  press  the  point,  on  Sir  Bhupendra  Nath  Mitra's 
pointing  out  that  such  an  enquiry  would  take  a  very  long  time  and 
that  we  should  have  to  prolong  our -stay  here  indefinitely.  But 
I  also  said  that :  — 

"  If  we  have  not  raised  this  point  again  during  our  deli- 
berations, the  States  have  nevertheless  certain  very  definite 
grievances  and  questions  to  raise  as  regards  the  manner  in 
which  they  have  been  affected  in  tie  past." 

His  Highness  of  Bhopal,  our  Chancellor,  has  himself  to-day  pointed 
out  the  change  of  attitude  of  the  States  as  regards  certain  financial 
matters  as  the  outcome  of  our  discussing  this  question  of  Federation. 
In  that  connection  I  went  on,  in  my  speech  on  the  8th  January,  to 
use  the  following  words  :  — 

"  Federation  has  undoubtedly  changed  the  position  some- 
what, and  the  States  will  have  to  consider  finally  whether 
and  what  claims  they  are  to  put  forward,  or  what  other 
proposals  for  an  equitable  adjustment  and  satisfaction  of  the 
rights  of  the  States  in  regard  to  the  various  issues  they  have 
raised,  such  as  those  relating  to  Sea  Customs,  Railways, 
Currency  and  Coinage,  Posts  and  Telegraphs,  double  Income- 
tax,  and  so  on/' 

I  hope  that  we  shall  be  credited  with  having  approached  this 
matter,  not  only  with  sympathy,  but  with  generosity.  Perhaps,  in 
the  same  connection,  I  may  read  out  the  next  paragraph  of  that 
same  speech :  — 

"  Perhaps  these  matters  will  have  to  be  gone  into  very 
fully  and  very  impartially,  and  the  terms  of  reference  for 
such  an  enquiry  will  have  to  be  drawn  up  in  consultation 
with  the  States.  Before  final  details  and  Treaties  and  agree- 
ments regarding  Federation  can  be  entered  into  by  the  States, 
I  think  when  other  details  are  being  worked  out  a  Committee 
will  have  to  be  appointed  to  examine  these  matters,  consisting 
of  representatives  of  the  Crown,  of  the  States  and  of  British 
India,  and  of  experts.  In  this  connection  the  question  of 
the  contributions  of  the  States  and  other  matters,  both  direct 
and  indirect,  such  as  ceded  areas,  will  also  have  to  be 
considered.'' 

Then  I  went  on  to  invite  attention  to  the  remarks  of  Sir  Mirza 
Ismail  regarding:  tributes  and  certain  other  matters.  So  I  submit 
that  there  is  really  neither  any  change  as  regards  the  attitude  of  the 
States  nor  is  there  any  lukewarmness  on  our  part. 

But  may  I  invite  attention  to  a  further  point.  The  position  of 
the  States  Delegation  will  be  appreciated  when  I  say  that  it  has 
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already  been  stated  that  the  Princes  and  Ministers  last  year  did  not 
understand  the  implications  of  federation  when  they  took  a  plunge 
into  the  dark.  I  submit  that  we  did  not  take  a  plunge  in  the  dark* 
We  did  understand  the  implications  of  federation,  and  we  spoke 
with  our  eyes  very  clearly  open.  There  have  been  other  objections. 
It  has  been  said  that  we  did  not  understand  the  implications  of 
federation.  But  in  regard  to  financial  matters,  though  some  prin- 
ciples have  undoubtedly  been  worked  out  and  brought  out  very 
clearly  in  this  sub-Committee,  the  time,  as  Lord  Peel  said  yesterday, 
has  really  been  very  short  for  a  thorough  examination  or  all  these 
questions.  To  make  it  clear  that  no  one  is  not  understanding  the 
implications  of  federation,  it  will  be  obvious  that,  as  each  State 
has  to  enter  individually  into  federation,  and  as  each  State  cannot 
be  forced  to  come  in  and  must  know  what  the  completed  picture  is, 
an  essential  part  of  that  picture  will  also  be  Federal  finance.  It  is 
on  that  ground  that  Sir  Akbar  Hydari  pointed  out  that  we  should 
have  to  deal  with  the  situation.  I  am  not  going  into  the  question — 
about  which  I  do  not  understand  very  much — of  plus  and  minus; 
but  there  are  certain  parts  of  the  matter  which  may  take  some  time. 
What  I  do  submit  is  that,  before  the  States  are  in  a  position — before 
the  picture  is  complete,  let  us  say — for  them  to  judge  entering  the 
Federation,  it  will  really  be  necessary  to  see  the  broad  principles 
finally  settled;  and  I  believe  that,  in  the  sub-Committee,  it  was 
said  that  the  Expert  Committee  would  have  the  power  of  reviewing 
things  on  such  later  information,  as  Sir  Akbar  Hydari  has  brought 
out  to-day.  Therefore,  together  with  the  question  of  the  Chamber 
of  Princes  having  a  voice  in  the  matter,  and  together  with  the 
Treaties  with  the  Crown,  we  will  have  to  know  what  are  the  prin- 
ciples of  Federal  finance. 

I  submit  that  it  should  not  take  long.  There  is  no  question  of 
the  Greek  Kalends,  or  anything  like  that.  You  will  have  to  have 
certain  enquiries,  even  in  British  India,  with  regard  to  franchise 
questions  and  so  on,  and  they  are  sure  to  take  a  short  time — it  may 
be  a  year  or  it  may  be  less.  If,  as  we  hope,  things  are  settled 
satisfactorily  here  so  far  as  the  States  are  concerned,  I  do  not  see 
why,  immediately  after  the  Round  Table  Conference  comes  to  an 
end  here,  some  such  Expert  Committee  should  not  be  appointed. 
Personally,  I  am  inclined  to  think  the  Committee  will  have  to  be 
appointed  in  India,  because  we  have  not  all  the  material  here  and 
it  will  take  a  good  deal  of  patient  work  to  prepare  it.  I  think  you 
will  have  to  have  a  Committee  like  this,  and  that  is  the  time  when 
we  will  finally  settle  the  principles.  The  minor  details  could  be 
worked  out  later.  I  hope  it  is  understood  that  we  are  not  going 
back  on  anything.  To  carry  things  with  the  States,  however,  some 
such  investigation  will  be  necessary. 

I  am  not  a  believer  always  in  the  principle  of  festina  Jente,  but 
I  do  think  sometimes  the  longest  way  round  is  tlie  shortest  way 
home;  and,  if  we  are  going  to  get  the  support  of  a  large  number  of 
States,  these  broad  principles  should  be  the  subject  of  investigation, 
and  an  enquiry  with  regard  to  Federal  finance  should  be  undertaken 
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Its  quickly  as  possible,  so  that  the  States  may  have  the  misgivings, 
which  I  know  exist  in  their  minds,  removed.  I  am  confident  it  will 
therefore  lead  to  a  larger  number  of  States  agreeing  to  enter  Fede- 
ration, which  is  what  I  myself  desire  and  what  we  all  desire. 

Mr.  Gandhi :  My  Lord  Chancellor  and  friends,  I  have  to  tender 
tny  apology  for  intervening  in  this  debate.  It  was  my  intention  to 
request  you  to  give  me  a  few  minutes  at  the  end  of  tnis  discussion 
for  making  a  few  brief  remarks,  but,  as  I  listened  to  the  discussion 
yesterday,  I  thought  I  might  be  able  to  make  a  suggestion  which 
might  remove  the  difficulty  with  which  this  Committee  had  to 
contend.  I  became  more  convinced  than  ever  of  this  when 
Mr.  Jinnah  presented  his  difficulty,  and  therefore  it  was  that  I 
requested  you,  Lord  Chancellor,  with  apologies  to  Dr.  Shafa'at 
Ahmad,  to  let  me  intervene  and  make  a  few  remarks.  I  want  to 
do  so  with  a  view  to  saving  time  if  possible. 

Before  I  proceed  with  iny  suggestion,  I  should  like  to  tender  my 
congratulations  to  Lord  Peel's  sub-Committee  upon  their  labours 
and  upon  the  exhaustive  Report  they  have  given  to  us.  I  feel, 
however,  that  the  sub-Committee  aimed  too  high,  and  hence,  quite 
unconsciously,  threw  an  apple  of  discord  in  our  midst.  The  refer- 
ence is  clearly  to  examine  and  report  upon  the  general  principles 
upon  which  the  financial  resources  and  obligations  of  India  should 
be  apportioned  between  the  Federation,  etc.  Well,  in  my  humble 
opinion,  if  the  sub-Committee  had  not  aimed  too  high  it  could  have 
presented  us  with  a  definite  scheme.  I  sympathise  with  Mr.  Jin- 
nah's  objection ;  but  at  the  root  of  his  objection  is,  I  believe,  a  mis- 
understanding of  Sir  Tej  Bahadur  Sapru's  presentation  of  his 
case — that  is  to  say,  if  I  have  understood  him  correctly.  Mr. 
Jinnah's  objection  is  that,  unless  there  was  some  sort  of  a  scheme, 
there  could  be  no  Federation  whatsoever.  I  think  that  that  would 
be  a  fatal  objection  if  it  was  true.  If  I  have  understood  Sir  Tej 
Sapru's  contention  correctly,  it  is  that  there  should  be  a  scheme, 
but  that  there  might  be,  or  should  be,  an  Expert  Committee  to  be 
brought  into  being  by  the  Federal  Government,  if  it  ever  comes 
into  oeing,  which  could  examine  the  whole  question  de  novo,  and 
present  that  Government  with  an  exhaustive  report.  Naturally  that 
report  could  be  shelved,  could  be  torn  to  pieces,  examined  by  all  the 
parties,  and  if  it  commended  itself  to  them  it  could  be  then  adopted 
by  the  Federal  Government.  There  was  no  question  of  embodying 
that  report  in  any  constitution.  The  Constitution  would  have  been 
framed  before  the  Federal  Government  came  into  being.  I  person- 
ally confess  that  I  do  not  envisage  a  constitution,  to  be  framed  by 
the  greatest  Parliament  of  the  world,  that  would  make  us  risk-proof 
and  difficulties-proof.  I  believe  that  this  Federal  Government,  if 
it  comes  into  being,  would  be  faced  even  in  the  very  beginning  with 
many  difficulties  with  which  it  would  have  manfully  to  struggle; 
but  I  feel  that  it  is  not  beyond  the  powers  of  this  sub-Committee 
to  give  us  an  elementary  scheme  about  which  all  parties  are  agreed. 
I  do  not  mind  how  humble  that  scheme  is,  but  it  snould  be  a  scheme 
which  would  commend  itself  to  the  States.  Let  the  States  them- 
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selves  decide,  in  consultation  with  the  other  members  of  this  Con- 
ference, as  to  how  far  they  are  willing  to  go. 

Let  me  illustrate  what  I  am  saying.  Here,  as  they  have  started 
with  a  mention  of  the  natural  difficulties  that  they  have  to  contend 
against,  the  whole  of  this  Report  is  a  tentative  Report  and  for  its 
finality  it  depends  upon  these  two  Expert  Committees  which  have 
been  suggested  by  the  sub-Committee.  What  I  feel  is  that,  just  as 
they;  have  said  in  paragraph  10  that  so  many  heads  are  marked 
"  Federal,"  if  they  could  sit  again,  and  if  this  Report  was  referred 
back  to  them,  they  would  then  come,  not  with  a  tentative  sugges- 
tion, but  with  an  agreed  suggestion  that  so  many  items  of  revenue 
would1  be  Federal.  Even  if  there  was  an  Expert  Committee  ap- 
pointed we  would  certainly  not  get  absolutely  accurate  figures. 
Absolutely  accurate  figures  can  only  be  had  aiter  the  event  has  hap- 
pened— after  the  revenues  have  been  collected-  -but  we  should  have 
something  to  go  by.  I  venture  to  suggest  that  such  a  thing  is  not 
necessary  for  our  purpose  before  we  can  come  to  an  agreement  as  to 
what  items  shall  be  or  shall  not  be  considered  to  be  Federal;  and 
so  I  simply  take  up  these  items  and  I  say,  let  them  concentrate 
upon  these  items  to  the  exclusion  of  everything  else  and  say  definite- 
ly, "  Yes,  External  Customs,  including  Export  duties,  shall  be 
Federal  "  or  "  shall  not  be  Federal."  Then  they  would  know  im- 
mediately what  are  the  sources  of  revenue.  Similarly,  let  them  sit 
together  and  say,  "  These  will  be  the  obligations  that  shall  be 
Federal/'  and  let  the  States  decide  for  themselves.  After  all,  it  is 
they  who  are  invited  to  come,  or  who  have  volunteered  to  come.  I 
welcome  gratefully  the  assurance  given  by  His  Highness  of  Bhopal, 
as  also  by  His  Highness  of  Bikaner.  My  sympathies  are  entirely 
with  Sir  Akbar  Hydari  when  he  says  that  he  cannot  possibly,  either 
on  behalf  of  Hyderabad  or  on  behalf  of  the  States  Delegation,  take  a 
leap  in  the  dark.  Let  there,  therefore,  be  no  leap  in  the  dark;  and, 
in  order  to  avoid  such  a  catastrophe,  let  there  be  just  now  a  very 
humble  scheme  of  participation,  and  let  us  launch  that  humble 
scheme.  Then  it  would  be  open  to  the  Federal  Government — and 
there  should  be  sufficient  elasticity,  for  which  His  Highness  of 
Bhopal  pleaded,  in  the  constitution  itself  to  enable  the  Federal 
Government  and  the  Federal  Parliament — to  take  on  what  burdens 
they  chose  to  take  on.  We  do  not  want  a  cast-iron  constitution, 
out  of  which  we  can  never  get,  or  to  which  we  may  never  make  any 
addition  or  amendment.  If  we  have  an  elastic  constitution,  then  it 
will  be  open  to  the  Federal  Government,  as  it  gains  experience,  to 
appoint,  not  one  Expert  Committee,  but/  ten  Expert  Committees  to 
examine  many  things;  and  then  the  Federal  Government,  as  it 
begins  its  march,  will  shoulder  further  responsibilities,  and  as  it 
proceeds  to  shoulder  responsibilities  it  will  also  have  further  avenues 
of  revenue  to  be  derived  from  various  sources.  If  once  the  thing 
is  launched,  I  anticipate  no  difficulty  and  no  trouble  of  any  kind 
whatsoever. 

Therefore  my  concrete  suggestion,  if  it  commends  itself  to  you, 
is  that  we  refer  this  Report  back  to  the  sub-Committee  with  thanks, 
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and  ask  the  sub-Committee,  with  the  material  at  its  disposal,  to  give 
us  a  minimum  scheme  to  which  the  States  agree;  and  that  we  accept 
that  scheme  as  a  scheme  to  start  with,  without  any  encumbrance  in 
the  shape  of  Expert  Committees,  If  we  do  that,  we  meet  entirely 
Mr.  Jinnah's  objection,  I  think.  "We  meet  also  the  legitimate  fears 
of  Sir  Akbar  Hydari;  and,  what  is  more  to  the  point  for  a  man  like 
me,  we  waste  no  more  time  even  on  a  matter  which  is  of  importance. 
I  y»ust  confess  to  you  that  1  dread  a  committee  which  might  report 
in  twelve  months'  time  or  even  in  three  months'  time  or  even  in 
one  month's  time  or  three  weeks'  time.  I  think  that  this  Confer- 
ence has  been  called  upon  to  shoulder  a  particular  burden.  It 
should  manfully  shoulder  that  burden  and  not  throw  responsibili- 
ties upon  any  further  committees.  Whatever  we  can  hammer 
into  shape  we  should  present  to  His  Majesty's  Government, 
to  the  Parliament,  and  to  the  people  of  India  also ;  but  I  think  that, 
unless  we  approach  the  task  in  this  manner,  so  far  as  I  can  see,  we 
shall  certainly  never  see  light  out  of  what  appears  to  me  to  be  im- 
penetrable darkness  at  the  present  moment. 

That  really  is  the  reason  why  I  have  intervened.  I  think  that  I 
have  sufficiently  explained  the  suggestion  that  I  have  ventured  to 
place  before  this  Committee. 

Dr.  Shafa'at  AJunad  Khan  :  I  should  like  to  thank  Mahatma 
Gandhi  for  his  very  lucid  and  clear  speech  on  the  Federal  Finance 
sub-Committee.  It  is  difficult  for  me  to  make  any  remark  regard- 
ing the  proposal  he  has  just  made,  and  I  think  that  the  members 
of  the  States  Delegation  should  first  express  their  views.  So  far  as 
I  am  concerned,  I  think  Lord  Peel  will  agree  with  me  when  I  say 
that  we  explored  all  the  fields  with  the  greatest  care.  What  we 
felt,  My  Lord,  was  that  we  had  no  sufficient  material  before  us.  We 
had  also  the  question  of  overhauling  the  existing  resources  for  the 
Provinces  and  for  the  Centre.  I  should  be  prepared  to  consider  the 
proposal  after  I  hear  what  the  States  Delegation  say  and  what  the 
leading  members  on  this  side  also  say. 

While  I  was  following  the  discussion  yesterday,  I  felt  that  there 
was  a  danger  of  the  idea  of  Federation  disappearing  from  our  view 
altogether.  There  were  moments  when  the  greater  scheme  which 
the  Committee  had  propounded  and  discussed  seemed  to  be  disap- 
pearing in  a  cloud  of  mist.  But  to-day  the  position  has  been  greatly 
improved.  I  feel  confident  that,  after  the  speeches  of  the  Chan- 
cellor of  the  Chamber  of  Princes,  of  His  Highness  of  Bikaner,  of 
8ir  Akbar  Hydari,  and,  lastly,  of  Mahatma  Gandhi,  the  idea  of 
Federation  will  be  successful,  and  that  we  shall  be  able  to  evolve  a 
scheme  which  will  be  satisfactory  to  the  Princes  and  to  the  interests 
of  British  India. 

As  a  member  of  the  Federal  Finance  sub-Committee,  I  must 
place  on  record  our  deep  debt  of  gratitude  to  our  Chairman,  Lord 
Peel,  for  the  tact,  the  patience,  and  the  skill  with  which  he  j>re- 
sided  over  our  deliberations.  Only  those  who  have  had  the  privilege 
of  working  with  him  on  that  sub-Committee  can  know  with  what 
great  ability  he  piloted  those  contentious  and  controversial  measures 
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through.  When  we  sat  round  the  table  and  discussed  various  con- 
troversial points  with  our  brethren  from  the  Indian  States,  we  did 
so  in  a  spirit  of  compromise,  of  sweet  reasonableness  and  of  give  and 
take.  We  did  not  act  as  ambassadors  from  rival  and  hostile  powers; 
we  felt  that  we  were  dealing  with  a  very  difficult  and  complex, 
problem  which  will  affect  millions  for  generations,  and  we  therefore 
acted  in  the  spirit  of  brothers,  the  elder  brother  from  British  India 
meeting  the  younger  brother  from  the  Indian  States. 

Therefore,  though  there  may  be — and  I  think  there  are — some 
paragraphs  to  which  objection  may  be  taken  either  on  the  one  side 
or  the  other,  I  submit,  Lord  Chancellor,  that  the  Report  must  be 
taken  as  a  whole  and  treated  as  a  whole,  and  that  you  cannot  pick 
out  a  passage  here  or  a  passage  there  and  say  "  This  is  bad,  this 
is  unworkable,"  and  so  on.  If  you  treat  it  as  a  whole,  you  will 
find  that  the  main  problems  with  which  Federal  India  will  be 
faced  have  been  settled  in  an  eminently  practical  manner- -in  a 
manner  which  will  be  really  satisfactory  to  both  sides,  to  the 
Princes'  side  and  the  British  Indian  side. 

The  Report  of  the  sub-Committee  is  consequently  essentially  the 
result  oij  a  compromise,  a  compromise  on  the  side  of  British  India 
and  a  compromise  on  the  side!  of  the  Indian  States;  and  here  I 
should  like  to  place  on  record  the  great  reasonableness  and  tho 
spirit  of  give-and-take  which  the  representatives  from  the  Indian 
States  displayed  in  the  sub-Committee.  After  hearing  the  speeches 
to-day,  I  am  convinced  that  the  Federation  is  not  in  danger.  I  an/ 
no  less  convinced  that  the  financial  scheme  which  we  have  sketched 
in  our  Report  is  substantially  the  foundation  of  our  future  Federa- 
tion. 

I  will  now,  with  your  permission,  Lord  Chancellor,  deal  with 
the  two  points  which  have  been  raised  yesterday  and  to-day.  The 
first  point  to  which  I  wish  to  refer  is  the  point  which  my  esteemed 
friend,  Sir  Tej  Bahadur  Sapru,  dealt  with  to-day  and  referred  to 
yesterday.  He  mentioned  the  lack  of  any  provision  in  the  Report 
of  the  sub-Committee  for  what  he  called  the  interim  period,  and  he 
pointed  out  that  the  sub-Committee  has  made  no  provision  for  an 
interim  period ;  and  he  then  referred  to  the  relevant  section  of  the 
South  African  Constitution.  In  my  humble  opinion,  there  is  no 
need  for  what  is  called  an  interim  period.  An  interim  period  has 
not  been  provided  for  in  every  constitution.  There  are  constitu- 
tions where  no  interim  period,  in  the  sense  in  which  that  term  was 
employed  by  Sir  Tej  Bahadur  Sapru,  has  been  provided.  Take  the 
Government  of  India  Act  of  1919.  That  Act  was  passed  in  1919, 
but  the  important  sections  of  it  were  not  brought  into  force  until  a 
number  of  rules  had  been  framed  regarding  the  composition  of  the 
Legislature,  the  franchise,  financial  relations  and  so  on.  The  mere 
fact  that  an  Act  is  passed  ought  not  to  mean  that  it  must  be  brought 
into  immediate  operation.  As  a  matter  of  fact,  in  the  Australian 
Constitution,  there  is  a  section  which  lays  down  that  the  Constitu- 
tion will  be  brought  into  force  a  year  after;  and  during  that  year 
apparently  it  contemplated  the  completion  of  arrangements  for  til* 
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transfer  of  power  from  the  old  government  to  the  new  government 
There  are  other  constitutions  where  an  interval  is  provided  for  the 
transfer  of  power  from  one  government  to  the  new.  Consequently, 
it  is  not  necessary,  I  submit,  that  an  interim  period  should  invari- 
ably be  provided  for  in  any  constitution  that  we  may  frame  here. 
Could  we  not  go  on,  as  we  have  gone  on  for  years,  with  the  present 
constitution  of  the  Government  of  India  until  our  arrangements  for 
the  new  one  are  complete?  If  we  have- been  able  to  carry  on  for  a 
number  of  years,  surely  we  can  carry  on  for  another  year  or  two; 
aud  during  this  interval  we  could  appoint  an  Expert  Committee, 
and  that  Expert  Committee  could  complete  its  enquiry  within,  I 
hope,  a  comparatively  short  time,  and  the  results  of  the  enquiry 
could  be  embodied  in  the  Constitution  itself.  So,  My  Lord,  an 
.interim  period  is  not  absolutely  essential. 

Another  point  was  raised  by  my  friend.  He  said  that  the 
^Federation  should  be  started  immediately,  and  an  Expert  Commit- 
tee should  be  appointed  by  the  Federation.  I  am  very  sorry  to  say 
I  do  not  agree  with  this  view.  I  believe  that  it  is  impossible  to 
have  Federation  until  and  unless  we  know  beforehand  the  Units 
which  are  willing  to  come  into  the  Federation ;  and  the  Units  will 
not  express  their  readiness  to  come  into  the  Federation  until  they 
know  what  their  financial  position  is  going  to  be  in  the  new  Federa- 
tion. Therefore,  I  if  may  say  so  with  very  great  respect  to  Sir 
Tej,  we  are  placing  the  cart  before  the  horse. 

Sir  Tej  Bahadur  Sapra  :  May  I  ask  you  whether,  in  what  you 
said  yesterday,  you  were  placing  the  cart  before  the  horse?  Were 
you  placing  the  cart  before  the  horse  when  you  put  this  question  in 
the  course  of  the  discussion  ? — 

"  Sir  Maneckjee  Dadabhoy  :  Unless  Sir  Akbar  Hydari 
has  changed  his  mind,  my  impression  is  that  Colonel  Haksar 
agreed  to  the  suggestion  that  we  should  go  into  the  Federa- 
tion at  once,  and  an  enquiry  was  to  be  started  afterwards. 

Sir  Akbar  Hydari  :  No,  I  do  not  think  that  is  so. 
Sir  Shafa'at  Ahmad  Khan  :  I  put  that  question  myself, 
My  Lord." 

Sir  Maneckjee  Dadabhoy  :  My  Lord,  as  this  refers  to  me,  will 
you  allow  me  to  reply? 

Sir  Tej  Bahadur  Sapru  :  I  do  not  impute  any  inconsistency  to 
you,  Sir  Maneckjee. 

Sir  Maneckjee  Dadabhoy  :  I  did  put  that  question,  yesterday, 
and  I  must  confess  that  I  was  under  a  misapprehension.  I  confused 
two  items  of  importance.  I  felt,  after  that,  that  I  had  done  Sir 
Akbar  Hydari  some  injustice  in  the  matter  by  putting  him  that 
question.  I  confess  that  my  misunderstanding  was  owing  to  the 
fact  that  there  were  other  questions,  like  cession  of  territory,  for 
whifch  compensation  was  to  be  fixed.  There  was  the  question  of 
tributes  to  be  taken  into  consideration.  There  were  other  local 
matters  affecting  the  States  to  be  taken  into  consideration ;  and  we 
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had  come  to  a  conclusion  in  respect  of  those  matters  that  they  could 
be  properly  deferred  as  they  would  take  years  probably,  to  decide. 
But,  as  regards  the  stage  at  which  the  Federation  should  come  into 
existence,  I  am  now  to-day,  after  hearing  the  Princes  and  the  States,* 
entirely  in  agreement  with  Dr.  Shafa'at,  and  I  say  it  would  be  im 
possible  to  expect  the  Princes  to  give  their  adhesion  or  consent,  in 
all  fairness  and  justice,  at  this  stage,  as  to  whether  they  should 
oome  immediately  into  Federation  or  not. 

Sir  Muhammad  Shaft  :  We  are  not  here  to  score  debating  points. 
We  are  here  to  discuss  important  problems  on  their  merits.  The 
question  is,  can  any  Unit  of  this  proposed  Federation  agree  to  come 
into  the  Federation  without  first  knowing  what  its  financial  obliga- 
tions will  be? 

Sir  Maneckjee  Dadabhoy  :  That  position  was  made  perfectly 
clear  this  morning  by  His  Highness  The  Maharaja  of  Bikaner.  He 
distinctly  stated  "  We  must  know  our  liabilities  and  our  obliga- 
tions/' 

Chairman  :  I  think  you  are  quite  right,  Sir  Maneckjee.  I 
think  what  happened  was  that  there  was  a  misunderstanding  yester- 
day afternoon.  I  confess  that  I  did  not  follow  it  at  first;  I  was 
confused  with  two  Committees. 

Sir  Maneckjee  Dadabhoy :  And  I  am  responsible  for  that  mis- 
take, Sir.  I  am  sorry. 

Dr.  Shafa'at  Ahmad  Khan  :  I  would  only  say  this  much  as 
regards  the  question  that  has  been  put,  that  I  merely  asked  Colonel 
Haksar  that  question  in  the  Finance  sub-Committee  to  be  clear  on  a 
-crucial  point.  If  I  put  a  question,  of  course,  it  does  not  mean  that 
I  agree  with  the  policy  implied  in  the  question.  I  merely  asked  if 
the  Indian  States  will  come  into  the  Federation  before  or  after  the 
Expert  Committee.  That  is  all,  nothing  more ;  so  that  the  question 
which  has  just  been  put  by  Sir  Tej  Bahadur  Sapru  is,  1  submit, 
irrelevant  to  the  issue  before  us. 

My  Lord  Chancellor,  I  was  dealing  with  the  question  of  federa 
tion  on  the  basis  propounded  by  Sir  Tej  Bahadur  Sapru.  I  submit 
that,  if  his  proposal  is  carried  into  effect,  there  will  not  be  a  federa* 
tion  in  the  true  sense  of  the  term.  For  what  does  federation  imply? 
It  implies  the  aggregation  of  constituent  elements.  The  constitu- 
ent elements  must  be  there  before  they  can  combine  into  a  federa- 
tion ;  and  how  can  you  have  any  constituent  elements  if  the  latter 
<do  not  know  what  their  fate  is  going  to  be  in  the  new  constitution? 
They  cannot  come  in  until  they  know  what  it  will  be.  TJntil  they 
know  the  financial  liabilities — the  credit  and  debit  side  of  the 
account — they  will  not  enter ;  and  if  they  do  not  enter,  where  is  the 
federation?  I  submit  that  the  States  must  know  their  position 
financially  before  they  come  into  the  federation,  and  I  think  that  is 
tt  proposition  that  has  been  accepted  and  carried  out  in  constitutions 
practically  all  over  the  world.  Sir  Tej  Bahadur  Sapru  referred  to 
Australia.  The  independent,  Sovereign  States  of  Australia  carried 
on  negotiations  on  tnis  same  financial  question  for  nearly  thirty 
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years,  and  did  not  come  into  federation  until  they  had  been  com- 
pletely satisfied  with  the  economic  position  assigned  to  them  in  the 
new  federation.  The  Union  of  South  Africa  would  never  have  been 
an  accomplished  fact  until  the  constituent  units  had  been  guaranteed 
financial  security.  A  federation  in  modern  times  implies  com- 
munity of  economic  interest.  Federation  is  brought  about  when  the 
economic  interests  of  the  constituent  units  have  been  safeguarded. 
For  these  reasons,  is  it  unreasonable  if  the  States  insist  on  seeing 
what  the  financial  conditions  will  be  before  they  enter  the  Federa- 
tion? I  am  very  sorry,  therefore,  that  I'  cannot  agree  with  the 
proposal  of  Sir  Tej  Bahadur  Sapru. 

There  is  another  reason.  The  Indian  States  have  their  Treaties- 
with  the  Crown;  and,  if  federation  is  going  to  be  brought  into 
being,  then  they  will  not  surrender  their  rights  to  the  federation 
direct- — they  will  surrender  part  of  their  sovereignty  to  the  Crown, 
and  the  Crown  will  place  those  rights  at  the  disposal  of  the  federa- 
tion. Therefore  if  the  Indian  States  wish  to  come  into  the  federa- 
tion, and  if  they  say  they  can  only  surrender  some  of  the  rights  to* 
the  Crown,  I  am  afraid  that  no  person  or  no  party  can  make  them 
do  otherwise.  For  these  reasons  I  think  it  is  essential  that  the- 
wishes  of  the  States  should  be  taken  into  account. 

There  need  not  be  considerable  delay  in  the  appointment  of  an 
Expert  Committee.  The  Expert  Committee  need  not  be  given  the 
task'  of  dealing  with  all  the  problems  or  replying  to  questions  in- 
volved in  this.  On  the  contrary,  a  number  of  important  and  funda- 
mental questions  may  be  referred  to  it,  and  the  historical  and  other 
portions  of  the  matter  may  be  dealt  with  later. 

Sir  Maneckjee  Dadabhoy  :  That  would  be  by  the  second  Com- 
mittee. 

Dr.  Shafa'at  Ahmad  Khan  :  The  Expert  Committee  could  com- 
plete its  work  in  about  six  months*  time  if  other  questions,  such  afr 
those  of  the  Maritime  Customs  and  so  on,  are  eliminated  and 
relegated  to  a  different  Committee.  During  those  six  months,  if  the 
financial  principles  of  new  federation  are  agreed  to,  work  could  go» 
on  in  British  India  on  the  lines  which  were  followed  in  1919.  The 
franchise  proposals  will  also  have  to  be  carried  out.  There  is  an 
enormous  amount  of  other  kinds  of  work  to  be  done,  and  there  is 
no  reason  why  all  these  details  should  not  be  ready  within  one 
year. 

Mr.  Jayakar  :  May  I  ask  a  question?  Is  it  suggested  that  there 
should  be  a  third  Conference  in  London  to  arrive  at  this  arrange* 
mentP  . 

Dr*  Shafa'at  Ahmad  Khan  :  I  am  suggesting  nothing  of  the 
kind. 

Mr.  Jayakar  :  How  would  the  final  arrangement  be  arrived  at? 
In  India? 

Dr.  Shafa*at.  Ahmad  Khan  :  In  India,  of  course.  Therefore,  I 
feel  that  the  best  course  would  be  to  appoint  an  Expert  Committee 
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immediately  after  this  Conference  has  finished  its  work,  and  it 
would  be  an  instruction  to  that  Committee  to  complete  its  task,  say, 
within  six  months.  Only  those  questions  or  problems  would  oe 
referred  to  it  which  are  capable  of  immediate  solution.  Other 
problems,  such  as  those  relating  to  the  Maritime  States  and  so  on, 
which  might  take  a  long  time,  could  be  entrusted  to  another  com- 
mittee later  on. 

Then  the  other  point  which  was  raised  by  Sir  Tej  Bahadur  Sapru 
was  with  regard  to  the  body  which  will  appoint  this  Committee. 
For  the  reasons  given  by  me  in  my  speech,  I  believe  the  proper 
lx>dy  will  be  the  Crown.  The  Crown  should  appoint  the  Commit- 
tee after  this  Conference  is  over.  After  the  Report  of  the  Commit- 
tee has  been  published,  it  should  be  circulated  to  the  Indian  States, 
and  after  agreement  has  been  arrived  at  on  the  important  issues 
raised 

Mr.  lyenyar  :  How  is  the  agreement  to  be  arrived  at? 

Dr.  Shafa'at  Ahmad  Khan  :  We  can  meet  in  India.  That  is 
certainly  possible. 

Mr.  Jayakar  :  What  about  the  Treaty  rights  of  the  Crown P 
Where  would  agreement  be  arrived  at  with  regard  to  that,  in  Eng- 
land or  in  India?  You  referred  to  some  Treaty  rights:  will  agree- 
ment with  legard  to  tliem  be  arrived  at  in  India? 

Dr.  Shafa9'at  Ahmad  Khan  :  Is  it  necessary,  if  certain  portions 
of  Treaty  rights  are  to  be  surrendered,  that  it  should  all  be  done  in 
London  ? 

Mr.  Jayakar  :  That  is  what  I  am  asking  you. 

Sir  Muhammad  Shaft  :  Cannot  the  Secretary  of  State  for  India 
go  out  to  India,  instead  of  a  hundred  people  coining  here? 

Dr.  Shafa'at  Ahmad  Khan  :  I  am  simply  pointing  out  that  this 
could  be  done  in  India;  it  is  not  absolutely  essential  that  every 
Prince  should  come  here  in  order  to  surrender  Treaty  rights. 

Sir  Tej  Bahadur  Sapru  ;  May  I  know — I  expect  Lord  Peel  can 
tell  us — whether  the  question  of  Treaty  rights  and  their  surrender 
was  gone  into  at  all  by  the  sub-Committee? 

Lord  Peel  :  We  did  not  go  into  that  particular  problem. 

Sir  Tej  Bahadur  Sapru  :  It  has  been  referred  to  by  the  learned 
speaker,  but  I  gather  it  was  not  considered  by  the  sub-Committee, 
nor  was  it  raised  by  any  one  of  the  representatives  of  the  Indian 
States. 

Lord  Peel  :  I  think  it  was  hardly  within  our  competence,  Sir 
Tej.  I  think,  if  it  had  been  raised,  I  might  possibly  have  had  to 
say  that  it  was  outside  our  range. 

Sir  Maneckjee  Dadabhoy  :  But  even  now,  how  are  these  ques- 
tions about  these  Treaties  settled? 

Mr.  lyengar  :  That  is  a  general  issue. 
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Sir  Maneckjee  Dadabhoy  :  Questions  concerning  the  interpreta- 
tion of  the  Treaties  are  now  settled  by  the  Viceroy  in  consultation 
with  the  Secretary  of  State. 

Sir  Muhammad  Shaft  :  It  is  not  necessary  for  the  Princes  to 
come  here. 

Sir  Maneckjee  Dadabhoy  :  That  is  what  I  am  saying.  It  ia 
being  done  now.  With  regard  to  these  important  Treaties,  there  are 
constant  disputes  about  the  interpretation  of  certain  rights  which 
are  claimed  by  the  Indian  States,  and  the  Viceroy  has  very  often 
to  interpret  those  Treaties  with  the  assistance  of  his  Political 
Department;  and  generally  he  consults  the  Secretary  of  State  for 
India  before  he  issues  final  orders  on  all  important  matters.  It  can 
be  done  in  the  same  way.  Even  now  it  is  not  necessary  for  the 
Princes  to  come  to  England  to  settle  questions  of  interpretation  or 
explanation  regarding  any  Treaty  or  any  clause  in  any  Treaty  which 
is  in  dispute. 

Sir  Muhammad  Shaft  :  Is  it,  or  is  it  not,  a  fact  that  the  late  Mr. 
Montagu  went  out  to  India  during  the  period  of  the  Great  War  in 
order  to  make  investigations  in  connection  with  the  Montagu- 
Chelmsford  Reforms? 

Sir  Tej  Bahadur  Sapru  :  May  I  also  put  a  question  P  Can  any- 
one, either  on  the  side  of  the  Government  or  on  any  side,  give  u& 
an  assurance  that  the  Government  are  prepared  to  send  out  a  aeputa- 
tionP 

Sir  Samuel  Hoare  :  I  think  obviously  that  is  a  question  we 
could  not  answer  here.  I  should  have  thought  it  was  a  matter  of 
commonsense  that  obviously  there  must  be  enquiries  of  this  kind. 
The  finance  enquiry  is  only  one  of  a  whole  series  of  enquiries,  and 
I  do  not  in  the  least  regard  the  finance  enquiry  as  in  a  different 
category  from  any  of  these  others. 

Mr.  lyengar  :  Yes.  The  question  ifl,  what  about  the  constitu- 
tion? '  i 

Dr.  Shafa'at  Ahmad  Khan  :  I  was  merely  pointing  out  that 
there  will  be  a  constitutional  difficulty  if  an  Act  is  passed  now,, 
and  the  Federation  is  started,  and  then  the  Expert  Enquiry  Com- 
mittee is  appointed  later  on.  I  believe  the  best  plan  would  be  to* 
appoint  an  Expert  Enquiry  Committee  immediately  after  the  Bound 
Tame  Conference  is  over — immediately  after  the  work  of  this  Con- 
ference is  finished — with  instructions  to  complete  its  work  within  a 
certain  time,  say,  six  months;  and  later  on  we  could  meet  again  in 
India  and  discuss  the  various  proposals  embodied  in  that  Report  and 
come  to  an  agreement. 

Mr.  lyengar  :  You  do  not  mean  to  say  that  this  was  the  idea  we- 
had  in  mind  when  we  framed  the  Report  of  the  sub-Committee  P 

Dr.  Shafa'at  Ahmad  Khan  :  The  proposal  I  am  making  is  quite- 
consistent  with  the  recommendation  of  the  Finance  sub-Committee.. 
We  did  not  discuss  it  at  all. 
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Mr.  lyengar  :  That  is  sufficient. 

Dr.  Shafa'at  Ahmad  Khan  :  I  believe,  Lord  Chancellor,  that 
this  is  the  only  method  whereby  we  can  carry  out  the  recommend  a* 
lions  of  the  Finance  sub-Committee. 

The  other  point  which  was  referred  to  was  the  question  of 
representation  of  different  interests  in  the  Committee.  I  entirely 
agree  with  the  recommendation  of  the  sub-Committee  that  there 
should  be  an  Expert  Enquiry  Committee.  It  should  not  contain 
representatives,  as  such,  either  of  the  Indian  States  or  of  British 
India;  but  that  does  not  mean  that  the  persons  appointed  to  that 
Committee  should  not  have  the  confidence  of  either  side.  Indeed, 
it  is  quite  possible  that  those  experts  who  may  be  appointed  may 
have  the  confidence  both  of  the  Princes  and  of  British  India.  They 
should  be  selected  in  consultation  with  both  parties,  and  the  per- 
sonnel should  be  approved  after  both  parties  have  agreed.  I  can- 
not support,  therefore,  the  proposal  made  for  the  representation  of 
various  interests  on  that  Committee.  I  believe  that  impartiality  is 
absolutely  essential  in  a  Committee  like  this,  and  I  believe  equally 
strongly  that  no  member  of  such  a  Committee  should  be  directly 
interested  either  in  British  India,  as  such,  or  in  Indian  India.  For 
this  reason  I  am  a  strong  supporter  of  an  Expert  Enquiry  Com- 
mittee. 

The  last  point  to  which  I  would  refer  is  that  of  Income-tax. 
That  point  has  been  referred  to  by  various  speakers.  I  believe  that 
Income-tax  from  various  Provinces  should  form  a  common  pool  and 
should  be  collected  at  the  Centre  and  administered  from  the  Centre. 
The  Provinces  should  get  a  portion  of  the  proceeds  in  accordance 
with  certain  well-understood  general  principles — it  might  be  per 
capita  or  it  might  be  on  some  other  basis.  In  any  case,  I  am 
convinced  that  the  poorer  Provinces — the  agricultural  Provinces- 
who  have  suffered  considerably  for  the  last  seventy  years — should 
have  a  share  in  the  proceed*  of  the  Income-tax,  and  they  can  have 
it  only  if  there  is  a  common  pool  and  if  the  Centre  distributes  the 
amount  in  accordance  with  certain  principles. 

Dr.  Ambedkar  :  My  Lord  Chancellor,  we  have  heard  the  debate 
that  has  been  goinp  on  for  the  last  two  days  on  the  Report  of  the 
Finance  sub-Committee,  and  I  am  afraid  that  the  debate  naa  become 
somewhat  wearisome  and  tiresome.  I  should  not  have  intervened 
in  this  debate  at  all  if  I  had  not  found  myself  in  disagreement  with 
the  majority  of  the  recommendations  made  by  the  sub-Committee. 

The  first  problem  with  which  the  sub-Committee  has  dealt  is  the 
problem  of  the  division  of  resources  between  the  Federal  Govern- 
ment and  the  "Units;  and,  in  making  the  recommendation  which  the 
sub-Committee  has  made,  it  has  proceeded  upon  certain  nrineiples 
applying  to  the  division  of  resources  as  between  the  Federal  Govern- 
ment and  the  Units.  Those  principles  are  referred  to  in  paragraph 
8  of  the  Report,  and  there  it  is  suggested  that  a  proper  system  of 
allocation  of  revenues  between  the  Federal  Government  and  the 
Units  would  be  that  "  indirect  "  taxes  should  go  to  the  Federal 
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Government  and  "  direct  "  taxes  should  go  to  the  Units.  Now, 
that  is  a  principle  to  which  I  venture  to  take  exception ;  and  the 
first  thing  that  I  would  say  is  this,  that  this  is  something  which  has 
no  foundation  in  precedent  at  all.  I  have  examined  with  much  care 
the  constitutions  of  most  of  the  federal  governments,  and  I  find  that 
there  is  no  authority  for  the  principle  which  has  been  enunciated 
in  paragraph  8  of  the  Finance  sub-Committee's  Report.  Take,  for 
instance,  tne  Constitution  of  Canada,  section  91  and  section  92. 
There  the  scheme  laid  down  is  that  the  Provincial  Governments  in 
Canada  are  restricted  to  what  are  called  "  direct  "  taxes,  but  the 
Central  Government  is  not  restricted  to  "  indirect  "  taxation. 
The  liberty  of  the  Central  Government  to  have  either  a  "  direct  J' 
tax  or  an  "  indirect  "  tax  is  kept  intact  in  Canada.  If  you  take 
the  Australian  Constitution,  sections  86,  69  and  90,  you  will  see  that 
the  same  result  is  arrived  at,  although  by  a  different  method. 
These  sections  provide  that  the  States  shall  not  levy  Customs  and 
Excise.  Of  course,  from  that  if  does  not  follow  that  the  Central 
Government  in  Australia  can  levy  only  Customs  and  Excise.  There 
again  the  liberty  of  the  Central  Government  in  Australia  to  levy 
"  direct  "  taxation  is  preserved  intact.  The  Bub-Committee  has 
made  a  reference  to  the  fact  that  the  system  which  it  described  in 
paragraph  8  of  the  Beport  prevailed  in  the  United  States  until  the 
16th  Amendment  to  the  Constitution  was  passed  in  1913.  I  beg 
respectfully  to}  submit  that  that  is  an  error.  The  United  States 
Constitution,  even  at  its  very  inception,  never  laid  any  limitation 
upon  the  power  of  the  Central  Government  in  the  United  States  to 
levy  "  direct  M  taxation.  If  you  refer  to  Article  I,  Section  2,  of 
the*  United  States  Constitution,  you  will  find  distinct  provisions 
stating  that  the  Central  Government  in  the  United  States  shall  have 
liberty  to  levy  "  direct  "  taxation.  The  only  limitation  that  was 
put  upon  the  authority  of  the  Central  Government  in  the  United 
States  to  levy  "  direct  "  taxation  was  that  "  direct  M  taxation,  if 
levied  at  all,  was  to  be  apportioned  amongst  the  various  States 
according  to  population.  The  only  provision  that  was  made  by  the 
Amendment  of  1913  was  that  this  limitation  upon  "  direct  "  taxa- 
tion on  the  part  of  the  Central  Government — namely,  apportion- 
ment according  to  population — was  abolished.  But  the  right 
existed  from  the  very  start.  Not  only  so,  but  it  was  exercised  in 
1864  by  the  United  States,  and  also"  in  1894.  The  only  country 
which  had  for  some  time  a  system,  which  was  in  accordance  witti 
the  proposition  enunciated  by  the  Committee,  was  Switzerland. 
There  tne  Central  Government  was  entirely  dependent  upon  "  in- 
direct "  sources,  while  the  Cantons  had  the  power  to  levy  "  direct  " 
taxation.  But  I  do  not  suppose  that  any  member  of  this  Commit- 
tee would  really  be  so  bold  as  to  draw  a  moral  from  the  experience 
of  Switzerland  for  the  purposes  of  the  Indian  Federation.  There 
would  be  no  "purpose  in  comparing,  if  I  may  say  so,  chalk  with 
cheese.  And,  even  there,  the  Swiss  Constitution  had  to  give  up  this 
system  in  1915  and  permit  the  Central  Government  to  levy 
"  direct  "  taxation  on  the  citizens  of  the  State.  Consequently,  in 
so  far  as  this  proposition  is  going  to  serve  as  a  direction  to  the 
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Expert  Committee  that  is  to  be  appointed,  I  am  unable  to  give  my 
concurrence  to  it. 

Coming  now  to  the  actual  division  of  resources  proposed  by  the 
sub-Committee  in  paragraph  10,  of  course,  the  only  test  that  would* 
be  applied  to  this  allocation  is  the  test  of  adequacy.  Is  the  alloca- 
tion made  in  paragraph  10  such  as  to  give  both  to  the  Central 
Government  and  to  the  Units  the  necessary  adequacy  of  revenue  ? 
Now,  it  is  not  possible  to  examine  the  scheme  by  that  test,  because — 
without  meaning  any  offence  to  the  sub-Committee — the  Heport  Is* 
absolutely  bare  of  the  necessary  Budget  Estimates  that  one  would 
have  to  have  before  oneself  in  order  to  say  whether  the  allocution 
is  adequate  or  not.  The  division  seems  to  have  been  based  on  the 
assumption  that  the  welfare  functions  are  largely  Provincial,  and 
that  therefore  the  Provinces  must  get  expanding  sources  of  revenue. 
That,  of  course,  is  true  in  the  main ;  but,  in  «o  providing,  it  seems 
to  me  they  have  denied  to  the  Federal  Government  both  adequacy 
and  elasticity  in  its  fiscal  system. 

Take  the  revenue  side  of  the  proposals  as  contained  in  paragraph 
10  of  the  Report  of  the  sub-Committee.  You  have  first  of  all 
Customs  as  a  source  of  revenue.  Now,  there  are  various  factors  on 
which  the  Customs  revenue  would  be  dependent.  First  of  all,  it 
would  be  dependent  upon  trade  prosperity  or  trade  depression. 
In  times  of  depression  it  is  obvious  that  exports  would  lx»  reduced, 
and  also  the  consuming  power  of  the  people,  and  to  that  extent 
imports  would  also  be  reduced ;  and  that  would  mean  a  direct 
reduction  in  the  Customs  revenue.  Secondly,  this  source  of 
revenue  is  largely  dependent  upon  the  particular  kind  of  tariff 
policy  that  will  be  pursued  in  times  to  come.  It  may  be  that  there 
may  come  into  power  in  India  a  party  which  may  believe  in 
absolute  protection,  creating  a  dead  wall  against  any  imports  of 
any  sort  from  outside  that  are  likely  to  compete  with  industry  and 
products  at  home.  If  that  happens — if  imports  are  shut  out  by  a 
policy  of  extreme  protectionism — that  would  cut  at  the  root  of  the- 
Customs  revenue.  If,  on  the  other  hand,  there  comes  a  party  in 
power  which  believes  in  free  trade  and  no  protection,  that  again 
will  make  the  Customa  revenue  a  very  bare  and  slender  source  for 
the  Federal  Government  to  depend  on. 

And  now,  let  us  take  the  second  source  of  revenue  for  the 
Federal  Government — Opium.  According  to  the  Government  of 
India's  Despatch,  page  54,  I  find  the  Government  of  India  flay 
that  we  shall  lose  all  our  revenue  on  Opium  exports,  which  amount* 
to  about  2  crores,  but  shall  still  retain  a  «mall  sum  of  10  or  15 
lakhs  from  the  sale  of  medical  Opium.  That  shows  how  meagre  i« 
this  source  of  revenue  for  the  Federal  Government. 

The  third  source  of  revenue  which  has  been  assigned  to  the 
Federal  Government  by  the  sub-Committee  is  the  Salt  tax.  Now, 
as  we  all  know,  this  source  has  been  a  matter  of  contention  and  has 
been  dragged  into  the  vortex  of  Indian  politics;  and,  if  the  Con-* 
gress  Party  had  its  way,  this  tax  would  vanish  altogether.  Now, 
apart  from  the  question  of  whether  the  Congress  would  succeed  lit 
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removing  the  tax  altogether,  it  is  absolutely  certain  that  this  tax, 
which  is  so  intimately  bound  up  with  the  standard  of  living  oi  the 
ordinary  masses  of  the  people  in  India,  can  never  be  depended  on 
to  give  a  very  large  source  of  revenue  to  the  Federal  Government. 

Lastly,  you  have  the  Corporation  tax,  which  is  suggested  by  the 
sub-Committee  as  a  source  of  revenue  for  the  Federal  Government. 
I  am  informed  that  its  yield  is  somewhere  about  3  crores,  so  that 
obviously  it  is  at  the  present  moment  a  source  of  very  small  dimen- 
sions. It  seems  to  me  that,  if  we  agree  that  industrialisation  is  a 
very  important  thing  for  the  prosperity  of  India,  and  if  we  further 
agree  that,  for  industrialisation,  the  incorporation  of  capital  is  also 
necessary,  then  I  am  afraid  that  we  cannot  increase  this  tax  to  any 
very  large  extent,  for  fear  of  penalising  incorporation. 

This  is  what  I  feel  regarding  the  revenue  side  of  the  Budget. 
Coming  to  the  expenditure  side,  the  sub-Committee  has  proceeded 
upon  tne  view  that  the  Government  at  the  Centre  will  have  very 
little  to  do  except  to  defend.  I  do  not  aeree  that  that  can  be  the 
view  of  the  function  of  any  government  in  modern  timed.  There 
was  a  time  in  history  when  people  thought  that  the  proper  function 
of  a  government  was  to  provide 'for  nothing  but  anarchy  plus  the 
constable;  but  I  think  we  have  changed.  We  believe  that  the 
government  must  provide  the  constable,  but  it  must  also  providf 
welfare.  It  seems  to  me — this  is  my  personal  view,  the  view  01 
other  members  may  be  different — that  the  Government  at  th*» 
Centre,  for  some  time  at  any  rate,  will  have  to  take  upon  itself 
certain  welfare  functions  which  to  ray  mind  are  peculiar  to  India. 
I  think,  and  I  am  going  to  propose  elsewhere,  that  the  Govern- 
ment  at  the  Centre  should  take  upon  itself  the  burden  of  securing 
and  helping,  to  some  extent  at  any  rate,  the  welfare  of  what  we 
call  the  Depressed  Classes.  I  want  that  the  problem  of  the  De- 
pressed Classes,  and  the  problem  of  removing  TJntouchability, 
should  not  hereafter  be  looked  upon  as  a  purely  local  or  Provincial 
problem.  I  want  that  it  should  be  looked  upon  as  a  national  prob- 
lem in  which  the  whole  of  India  is  interested.  I  want  the  Govern- 
ment at  the  Centre  to  take  upon  itself  the  duty  of  bringing  the 
jungle  tribes,  which  number  probably  as  many  as  the  Depressed 
Classes  themselves,  within  the  pale  of  civilisation.  I  want  that 
Government  to  take  upon  itself  certain  functions  in  respect  of  what 
are  called  the  "  backward  tracts."  In  other  words,  my  submis- 
sion is  that  the  Government  at  the  Centre  should  take  at  least  such 
welfare  functions  upon  itself  as  will  guarantee  what  I  call  the 
minimum  of  civilised  life  to  every  individual  and  to  every  com- 
munity* 

Then,  again,,  there  may  be  such  afflictions  as  may  affect  the 
whole  of  India,  or  as  may  affect  a  particular  Province  and  which 
yet  may  not  be  within  the  competence  of  that  particular  Province 
to  deal  with.  Take,  for  instance,  the  curse  of  malaria.  In  some 
Provinces,  it  is  a  small  malady.  In  some  Provinces,  I  am  told 
that  it  is  eating  into  the  vitals  of  the  people.  The  Province  may 
not  be  sufficiently  strong,  economically  or  financially  speaking,  to 
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-eradicate  it.  It  may  have  to  be  treated  as  a  national  problem,  and 
to  that  extent  the  national  government  will  have  to  take  a  welfare 
function  upon  itself. 

Again,  the  sub-Qommittee  does  not  seem  to  have  taken  into 
account  the  fact  that,  for  certain  peculiar  reasons,  apart  from 
reasons  which  would  be  common  to  all  the  Provinces,  the  Federal 
Government  may  have  to  give  certain  subventions,  for  instance, 
subventions  to  the  North  West  Frontier  Province,  for  the  peculiar 
burdens  it  may  have  to  bear  by  reason  of  its  special  connection 
with  Imperial  problems.  Similarly,  new  Provinces  may  come  into 
being,  and,  in  order  that  they  may  be  sustained,  the  Federal 
Government  may  have  to  give  them  subventions. 

Now,  it  seems  to  me  that,  if  you  take  a  broad  view  of  the  ex- 
penditure side,  as  I  have  tried  to  explain,  and  compare  it  with  the 
revenue  side  as  is  proposed  in  this  sub-Committee's  Report,  it 
would  not  be  at  all  an  exaggeration  if  I  said  that  the  fiscal  system 
which  is  adumbrated  for  the  purposes  of  the  Federal  Government 
will  be  such  as  will  enable  it  to  keep  its  nose  just  above  the  water 
in  ordinary  times;  and  even  that  may  not  be  so.  What  is  absolute- 
ly certain  is  that,  with  any  gust  of  adverse  wind,  it  will  sink. 

Now,  take  the  provisions  suggested  by  the  sub-Committee  in 
paragraph  21  regarding  emergency — I  ought  to  say  grave  emer- 
gency. Now,  the  recommendation  made  by  the  sub-Committee  is 
that  the  Federal  Government  should  have  power  to  call  for  contri- 
butions from  all  the  Units  of  the  Federation.  The  question  that 
.arises  in  my  mind  id,  is  this  a  safe  and  a  sure  method?  Is  this  a 
method  which  would  be  a  dependable  method  in  all  circumstances  ? 
As  regards  the  willingness  of  the  Provinces  to  pay  contributions 
in  a  grave  emergency  to  the  Federal  Government,  a  view  was  ex- 
pressed yesterday  by  an  esteemed  colleague,  lie  said  that,  if  the 
Provinces  were  to  help  the  Federal  Government  in  a  grave  emer- 
gency with  contributions,  then  the  Provinces  should  have  the  dis- 
cretion in  determining  whether  an  emergency  has  arisen  or  not. 
Now,  I  do  not  think  that  that  is  a  view  that  will  be  accepted  by  all; 
Tnit  that  view  is  surely  indicative  of  one  thing — namely,  that  the 
Provinces  will  not  be  willing  co-operators  in  meeting  the  deficit 
of  the  Federal  Government  in  an  emergency  that  may  arise. 
Could  the  States  be  depended  upon  to  meet  their  share  of  the  con- 
tribution in  an  emergency?  I  nave  raised  that  question,  but  I  do 
not  know  that  I  should  give  the  answer.  In  any  case  it  seems  to 
me  that  it  is  not  a  dependable  method.  As  to  the  solvency  of  the 
Provinces,  we  can  be  more  or  less  certain.  About  the  solvency  of 
ihe  States  in  an  emergency,  for  emergency  purposes,  I,  for  one, 
could  not  be  certain  of  that.  Therefore,  My  Lord  Chancellor,  my 
•conclusion  is  that,  for  the  purposes  of  adequacy,  for  purposes  of 
elasticity  and  emergency,  the  best  course  would  be  to  widen  and 
broaden  the  basis  of  the  financial  system  of  the  Federal  Govern- 
ment. Therefore,  my  proposal  would  be  that  the  Income-tax 
should  be  treated  as  a  common  source  of  revenue  both  for  the 
Federal  Government  and  for  the  Provincial  Governments,  so  thfrt 
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each  Government  will  have  the  inherent  right  and  authority  to  tap 
that  source,  whenever  there  is  any  necessity  for  it,  without  having 
to  depend  upon  such  contributions  as  are  contemplated  in  paragraph 

IV  J.  » 

Now,  while  I  am  dealing  with  this,  -I  should  like  also  to  make 
certain  observations  as  to  the  method  of  sharing  this  Ineome-^tax. 
Before  I  do  so,  let  me  enunciate  two  propositions.  The  first  is  that, 
in  any  allocation  that  we  may  ultimately  agree  upon  between  the 
Federal  Government  and  the  Units — I  am  speaking  particularly  of 
the  Provinces  of  British  India — we  should  so  contrive  matters  that 
the  Provincial  finance  shall  be  a  self-contained  system  not  depen- 
dent upon  doles  or  upon  contributions.  Secondly,  I  should  so  con- 
trive the  Provincial  system  of  finance  that  it  would  not  be  destruc- 
tive of  that  sense  of  responsibility  which  every  Executive  must  feel 
towards  its  Legislature. 

Chairman  :  Do  I  rightly  interpret  your  remarks,  that  it  would 
be  most  important  to  get  all  the  Provincial  matters  into  order  as 
soon  as  possible?  I  quite  agree  with  your  laying  down  a  canon 
with  regard  to  Provincial  finance,  and  I  gather  you  mean  that  all 
these  Provincial  questions  should  be  settled  as  soon  as  possible. 

Dr.  Ambedkar  :  They  should  be.  My  submission,  following 
these  two  proposition,  is  that  I  would  not  approve  of  such  a  divi- 
sion of  the  Income-tax  as  would  permit  the  Federal  Government 
to  fix  the  rate  of  taxation  and  to  divide  the  yield  between  the 
Provinces  and  itself.  I  would  allocate  the  basis  of  taxation,  one 
base  to  the  Federal  Government,  and  another  to  the  Provincial 
Government.  I  want  the  system  recommended  by  the  Taxation 
Enquiry  Committee  introduced  so  far  as  the  division  of  the  In- 
come-tax is  concerned.  I  should  allocate  "  personal  income  "  to 
the  Provinces,  and  the  rest  of  it  to  the  Federal  Government,  aud 
the  rate  on  "  personal  income  "  should  be  fixed  by  each  Province, 
and  not  by  the  Federal  Government,  according  to  its  own  neces- 
sity, 

(The  Committee  adjourned  at  4-10  p.m.). 
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Distribution  of  Financial  Resources  between  the  Federation  and  its 

Units. 

DISCUSSION     ON     THE     REPORT     OF     THE     FEDERAL      FINANCE      SUU- 

COMMITTEE — (continued) . 

Dr.  Ambedkar:  My  Lord  Chancellor,  yesterday  I  pointed  out 
that  the  fiscal  system  devised  by  the  sub-Committee  for  the  Federal 
Government  appeared  to  me  to  be  inadequate  and  inelastic,  that  it 
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was  not  equal  to  the  strain  which  was  likely  to  be  put  upon  it 
by  reason  of  any  emergency,  and  that  it  was  necessary  therefore  to 
alter  the  allocation  of  the  revenues  proposed  by  the  sub-Committee 
by  making  the  Income-tax  a  common  source  of  revenue  for  both. 
I  also  said  that,  in  devising  a  scheme  of  allocation  of  resources,  two 
propositions  ought  to  be  kept  in  mind.     One  was  that  the  system 
of  finance,  whether  Federal  or  Provincial,  should  be  autonomous 
and  self-sufficing;  and,  secondly,  that  it  must  not  impair  the  sense 
of  responsibility  which  the  Executive  must  bear  towards  the  Legis- 
lature.    It  will  be  obvious  that  those  subventions  or  contributions 
are  inconsistent  with  an  autonomous  and  self-contained  system  of 
finance.     They  are  bound  to  impair  the  sense  of  responsibility  in 
the  Executive  towards  the  Legislature,  and  they  are  likely  to  make 
the  Legislature  indifferent  to  the  Executive.     Power  to  refuse  sup- 
plies, and  power  to  refuse  appropriation  of  supplies  already  secured 
from  outside,  are  not  equally  efficacious  methods  of  controlling  the 
Executive  and  bringing  it  into  conformity  with  the  wishes  of  the 
Legislature.     From  this  point   of   view,   the  problem  of  dividing 
sources  of  revenue  becomes  of  immense     importance.     You    may 
divide  them  in  such  a  manner  that  the  division  will  make  each 
authority  autonomous  and  self-sufficient,  or  vou  may  divide  them 
in  such  a  manner  that  the  fiscal  system  resulting  therefrom  would 
not  be  autonomous  and  could  not  be  self-sufficient  without  adjust- 
ment by  means  of  subventions  and  contributions. 

In  suggesting  the  particular  method  of  dealing  with  the  Income- 
tax  as  a  joint  head  of  revenue  I  have  been  guided  largely  by  these 
considerations.     There  are  two  conceivable  ways  of  dealing  with  the 
Income-tax  as  a  joint  source  of  revenue.     First,  you  may  adopt 
the  method  of  what  is  called  segregation  of  the  source  and  division 
of  the  yield;  and,  secondly,  you  may  adopt  the  method  of  appor- 
tionment  or   partition    of   the  source  and    division   of   the   yield. 
Tinier  the  first  method,  the  fixing  of  the  rate  will  be  within  the 
exclusive  jurisdiction  of  one  of  the  two  authorities,  and  naturally 
of  the  Federal  Government.     The  Provincial  Authority  will  only 
be  a  sleeping  partner  entitled  to  receive  a  share  in  the  total  yield 
of  the  tax.     Under  the  second,  both  will  have  equal  jurisdiction 
to  fix  their  respective  rates  of  Income-tax.     A  Province  will  fix  its 
own   Income-tax  rate,   to  be  operative  within  the   Province;   the 
Federation  will  fix  an  Income-tax  rate,  to  be  operative  throughout 
the  Units  of  the  Federation.     On  the  basis  that  the  administration 
and  the  collection  of  the  Income-tax  shall  continue  to  be  a  federal 
aubiect  of  administration,  my  view  is  that  the  second  method  ought 
to  be  adopted  as  the  means  of  allocating  the  revenue      This  would 
not  be  very  different  from  the  system  which  prevails  in  France, 
Belgium  and  various  other  European  countries,  and  is  known  as  the 
system  of  the  centimes  additionel*  applied  as  between  the  provin- 
cial and  the  local  authority.     Under  this  scheme  there  will  be  two 
Income-tax  rates:  (1)  a  Federal  rate,  fixed  by  the  Federal  Govern- 
ment from  time  to  time  according  to  its  needs ;  (2)  a  ? 
fixed  by  the  Provincial  Governments  from  time  t«  ti 
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to  the  financial  lequirements  of  each.  The  tax  as  a  whole  will 
continue,  as  now,  to  be  administered  and  collected  by  the  Federal 
Government. 

The  advantages  of  this  plan  are  obvious.  First,  it  will  do  away 
with  the  system  of  doles  and  contributions  and  will  help  to  make 
the  financial  system  of  each  Unit  autonomous  and  self-sufficient. 
Secondly,  it  will  maintain  the  sense  of  responsibility  of  the  Execu- 
tive by  compelling  it  to  obtain  the  consent  of  the  Legislature  for 
fixing  its  rate  of  Income-tax  as  a  means  of  securing  its  supply* 
Thirdly — and  this  is  very  important,  I  think — one  Province  will 
not  be  taxed  for  the  benefit  of  another.  Under  the  other  system 
of  the  segregation  of  the  source,  with  its  single  Federal  rate  for  all 
Provinces  and  a  division  of  the  yield,  the  amount  raised  in  a 
Province  will  not  necessarily  be  the  same  as  its  share  in  its  dis- 
tribution; some  Provinces  may  be  giving  more  and  receiving  less. 
For  these  Provinces,  such  a  system  will  be  nothing  else  but  a  dis- 
guised method  of  taxing  one  Province  for  the  benefit  of  another. 

Now,  the  only  objection  that  can  be  taken  to  the  method  I 
am  suggesting  arises  from  those  who  insist  upon  a  uniform  rate 
of  Income-tax  as  being  necessary  for  trade  and  industry. 
Uniformity  of  rate  is,  of  course,  something  which  is  very  desir- 
able ;  but  it  is  easy  to  exaggerate  the  importance  of  it.  India  is  as 
large  as  Europe.  There  is  no  uniformity  of  Income-tax  rate  in 
Europe,  and  yet  trade  and  industry  are  going  on  as  well  as  any- 
where else.  Why  should  it  be  otherwise  in  India?  Then  again, 
those  who  insist  upon  uniformity  in  the  rate  of  Income-tax  have 
to  explain  how  they  can  reconcile  themselves  to  facts,  such  as 
they  exist,  regarding  the  Land  tax  in  India.  There  is  no  uniform- 
ity there  at  all.  On  the  contrary  there  is  a  bewildering  variety  of 
rates  of  Land  tax.  In  no  two  Provinces  are  the  rates  the  same, 
nor  is  the  system  of  taxation  in  any  two  Provinces  alike.  This 
objection,  therefore,  must  not  prevail  against  the  method  of 
Creating  the  Income-tax  which  I  have  suggested  with  a  view — 
with  due  respect  to  members  of  the  sub-Committee — to  improving 
the  allocation  they  have  recommended.  It  meets  the  needs  of  all 
concerned  in  normal  as  well  as  abnormal  times. 

There  is  one  statement  which  I  made  yesterday  which  I  would 
like  to  withdraw.  I  said  that  my  plan  was  the  plan  recommended 
by  the  Taxation  Enquiry  Committee.  That  was  a  slip  due  to  an 
error  which  had  crept  into  the  notes  which  I  had  made  for  this 
discussion.  I  ought  to  have  said  that  they  considered  it;  they 
did  not  recommend  it,  although  they  did  not  see  any  insuperable 
objection  to  it. 

The  next  point  relates  to  paragraph  12  of  the  sub-Committee's 
Report,  where  the  problem  of  "  residual  powers  "  of  taxation  ia 
dealt  with.  The  sub-Committee  has  anticipated  that  the  decision 
will  be  in  favour  of  the  residual  powers  being  vested  in  the  Pro- 
vinces. They  have  made,  on  that  basis,  the  recommendation  that 
the  power  to  levy  unscheduled  taxes  should  be  in  the  hands  of 
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Units.  The  sub-Committee  gives  no  reasons  at  all  why  it  came 
to  that  conclusion,  but  there  is  a  passage  in  paragraph  12  which 
•states  that  the  sub-Committee  sees  constitutional  objections  to 
making  any  other  recommendation  than  the  one  that  they  have 
made.  From  this  it  follows  that  the  sub-Committee's  view  is  that, 
in  any  federation,  the  residual  powers  of  taxation  must  reside  in 
the  Units,  Now,  my  submission  is  that  this  is  not  a  necessary 
consequence  of  federation  at  all.  If  you  will  refer  to  the  Consti- 
tution of  Canada,  Section  91,  paragraph  3,  you  will  see  that  the 
powers  of  taxation  given  to  the  Central  Government  in  Canada, 
which  is  admittedly  a  federal  constitution,  are  not  limited  by  any 
such  proviso  as  enters  into  the  recommendation  of  the  sub- 
tUommittee.  The  paragraph  I  have  just  mentioned  is  the  widest 
possible  that  can  be  conceived.  It  gives  the  most  unlimited  power 
that  any  central  government  can  have  in  matters  of  taxation.  But 
perhaps  it  might  be  suggested  that  I  have  taken  a  wrong  example 
because,  under  the  Constitution  of  Canada,  the  residual  powers  are 
with  the  Central  Government  and  not  with  the  Units.  Let  me 
take  another  example  where  the  residual  powers  are  left  to  the 
Units,  namely,  Australia.  There  the  residual  powers  of  taxation 
are  not  given  to  the  Units  but  are  left  to  the  Federal  Government. 
The  Australian  Constitution,  Section  51,  paragraph  (ii),  says  that 
the  Central  Government  shall  have  the  power  of  taxation,  but  so 
as  not  to  discriminate  between  States  or  parts  of  States.  Now,  that 
language  again  is  the  widest  possible  language  that  can  be  con- 
ceived; and  it  is  even  suggested  that  that  power  is  so  wide  that 
the  Federal  Government  in  Australia  can  be  said  to  have  the  power 
of  controlling  the  taxation  system  of  the  States.  Let  me  refer 
you  to  the  Commentary  by  Moore  on  the  Commonwealth  of 
Australia,  page  298  of  the  first  edition,  where  this  point  is  dealt 
-with.  This  is  what  he  says  with  respect  to  the  extent  of  the  power 
of  taxation  given  to  the  Australian  Federation :  — 

"  It  has  been  seen  that,  on  the  establishment  of  the 
Commonwealth,  the  States  are  subject  to  the  restriction, 
that  they  may  not  tax  the  property  of  the  Commonwealth; 
that  perhaps  this  extends  to  the  '  instrumentalities  of  the 
Commonwealth ;  '  and  that,  on  the  establishment  of  uniform 
duties  of  customs,  they  may  no  longer  impose  duties  of  cus- 
toms or  excise,  nor  put  any  tax  upon  inter-State  trade, 
commerce  or  intercourse.  Further,  discriminations  injuri- 
ously affecting  British  subjects  resident  in  other  States  are 
inoperative." 

What  follows  is  very  important:  — 

"  Finally,  it  has  been  suggested  that  the  Commonwealth 
power  to  make  laws  with  respect  to  '  Taxation  '  may  give 
very  extensive  powers  of  regulating  taxation  by  the 
States." 

This  is  a  constitution  where  the  residuary  powers  lie  with  the 
States ;  yet,  in  financial  matters,  the  residuary  powers  are  not  with 
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the  States  but  with  the  Federal  Government.  Take  the  Consti- 
tution of  the  United  States  of  America,  Article  I.  There  again, 
the  residuary  powers  of  legislation  are  with  the  States  and  not 
with  the  Federal  Government,  yet  Section  VIII  of  Article  I  of 
the  United  States  Constitution  provides:  — 

"  The  Congress  shall  have  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,  to  pay  the  debts  and  provide 
for  the  common  defence  and  general  welfare  of  the  United 
States ;  but  all  duties,  imposts,  and  excises  shall  be  uniform 
throughout  the  United  States." 

There  again,  you  do  not  find  any  limitation  whatever  placed  on  the 
taxing  powers  of  the  Central  Government  in  the  United  States. 
1  therefore  do  not  see  any  substantial  reason,  so  far  as  constitu- 
tional law  is  concerned,  for  the  kind  of  recommendation  that  the 
sub-Committee  has  made. 

My  further  submission,  however,  is  that  this  question  of 
whether  the  residuary  powers  of  taxation  should  be  with  the 
Federal  Government,  or  whether  the  residuary  powers  should  be 
with  the  Provinces,  is  an  entirely  artificial  question  which  has 
arisen  in  no  other  country.  And  the  reason  why  it  has  arisen  in 
India  is  because  we  have  somehow  introduced  in  our  Devolution 
Rules  of  the  present  clay  a  silly  system — if  I  may  be  permitted  to 
say  so — of  what  are  called  schedules  of  taxation.  This  did  not 
exist  anywhere  else  and  was  never  prescribed  by  any  government 
or  any  constitutional  authority  that  drafted  a  federal  constitu- 
tion. We  are  somehow  not  only  dividing  the  spheres  of  taxation, 
but  we  are,  by  having  these  schedules,  prescribing  the  particular 
method  by  which,  and  the  particular  form  in  which,  that  power 
of  taxation  shall  be  exercised;  I  do  not  think  that  such  a  thing 
is  at  all  necessary.  First  of  all,  it  is  going  to  stereotype  the 
taxation  system  and  is  going  to  limit  the  ingenuity  of  future 
Chancellors  of  the  Exchequer.  I  do  not  think  that  any  Chan- 
cellor of  the  Exchequer  would  like  to  take  upon  himself  the 
responsibility  of  managing  a  financial  system  in  which  his  discre- 
tion was  limited,  not  only  in  regard  to  his  powers  of  taxation, 
but  also  in  the  choice  of  the  particular  taxes  that  he  might  levy. 

My  view,  therefore,  is  that  we  should  altogether  delete  from 
our  constitution  these  schedules  and  simply  divide  the  field  of 
taxation  by  the  method  that  is  followed  in  other  federal  countries 
—by  putting  a  simple  limitation  on  the  Provincial  Governments 
that  they  shall  not  make  use  of  Customs  or  such  Excises  as  the 
Federal  Government  chooses  to  impose,  and  leave  the  rest  of  the 
field  for  both  Governments  to  divide  in  the  way  they  like.  That 
is  exactly  what  has  been  done,  as  I  say,  in  other  federal  countries; 
and  I  do  not  think,  therefore,  that  it  is  at  all  necessary  to  introduce 
this  principle  of  residuary  powers  of  taxation  in  our  constitution. 

The  next  point  I  propose  to  deal  with  is  the  position  of  the 
States  in  Federal  finance.  When  I  turned  to  this  part  of  the 
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Report  of  the  sub-Committee,  the  first  thing  I  naturally  tried  to 
find  out  was  what  head  of  revenue  has  the  Federal  Government 
gained  from  the  States  as  an  addition  to  its  financial  resources. 
I  find  that  there  is  no  additional  resource  given  to  the  Federal 
Government  by  the  States.  As  to  .Customs,  it  is  obvious  that  this 
revenue  was  never  the  revenue  of  the  States — to  which  they  had  no 
claim,  and  under  which,  therefore,  they  have  taken  no  additional 
burden  upon  themselves.  As  to  Salt,  it  is  a  revenue  the  right  to 
which  is  vested  in  the  Indian  Government  and  not  in  the  States 
by  reason  of  the  purchase.  As  to  Currency  profits,  they  are  due 
to  the  credit  of  British  India.  Regarding  cash  contributions  and 
revenue  of  ceded  territories,  these  have  been  the  sources  of  the 
revenue  of  the  Central  Government,  and  would  have  been  so  even 
without  federation.  It  is  obvious,  therefore,  that  the  States,  by 
entering  into  the  Federation,  have  surrendered  nothing  to  which 
they  can  be  said  to  have  any  rights.  The  only  contribution  that  I 
see  that  they  are  making  is  in  the  form  of  a  military  force  for  the 
defence  of  India.  Looking  at  the  figure  mentioned  in  the  Report 
of  the  Committee  which  was  appointed  by  the  Government  of  India, 
I  find  that  the  total  expenditure  of  this  military  force  incurred  by 
the  States  to-day  is  a  paltry  sum  of  2  crores  and  38  lakhs. 

Another  thing  which  I  looked  for  in  the  Report  was  the  com- 
parative treatment  accorded  to  the  Provinces  and  the  States  in 
respect  of  the  financial  burdens  of  the  Federation.  When  I  saw 
this,  I  came  to  the  conclusion  that  the  sub-Committee  had  thrown 
the  principle  of  equality  of  burden  to  the  winds.  Just  see  how  this 
inequality  runs  through  the  whole  Report.  First,  the  Provinces 
are  to  bear  both  the  "  direct  "  as  well  as  the  "  indirect  "  taxes  of 
the  Federal  Government.  The  States  are  to  bear  only  "  indirect  " 
taxes.  The  Committee  does  not  even  insist  upon  their  accepting 
the  Corporation  tax.  Not  only  are  they  not  to  bear  "  direct 
taxes,  but  they  are  to  be  relieved  of  such  "  direct  "  taxes  as  they 
do  bear  at  present,  such  as  tributes  and  cash  contributions. 
Secondly,  the  Provinces  are  prohibited  from  levying  internal  Cus- 
toms, hut  the  States  are  allowed  to  retain  intact  their  right  to  levy 
those  Customs,  although  it  is  admitted  by  the  sub-Committee  that 
one  of  the  objects  of  the  Federation  is  to  have  freedom  of  commerce 
throughout  the  Federation,  and  although  the  Committee  recognises 
that  the  continued  maintenance  of  the  right  of  the  States  to  internal 
Customs  is  likely  to  impinge  upon  Federal  receipts.  Thirdly,  the 
Provinces  are  required  to  pledge  their  revenues  as  a  security  for 
Federal  loans;  but  the  States,  although  they  are  to  be  Units  of 
federation  just  as  much  as  the  Provinces,  are  to  be  free  from  the 
burden  of  this  obligation. 

One  can  quite  understand  the  reasons  for  allowing  the  States  the 
right  to  retain  their  internal  Customs.  One  can  see  that,  if  they 
are  compelled  to  take  off  internal  Customs  all  at  once,  it  will  dis- 
arrange their  financial  stability.  But  one  cannot  understand  why 
the  sub-Committee  should  have  allowed  the  States  the  freedom 
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from  bearing  direct  burdens  of  the  Federal  Government,  nor  cap 
one  understand  the  reasons  which  led  the  sub-Committee  to  recom- 
mend that  the  States  should  not  be  required  to  pledge  their  revenues 
in  support  of  Federal  loans. 

Now,  Lord  Chancellor,  in  ceremonial  matters  a  discrimination 
between  the  Provinces  and  the  States  may  be  permitted.  We 
may  refuse  to  ourselves  the  honour  of  the  salutes,  and  we  may 
let  the  States  have  what  they  want  in  respect  of  that;  but  when 
it  is  a  matter  of  the  purse,  I  think  we  ought  to  follow  the  maxim 
that  "  business  is  business  ".  If  British  India  is  making  a  sacri- 
fice in  the  interests  of  federation,  it  has  an  equal  right  to  call 
upon  all  the  other  Units  to  make  equal  sacrifices  in  the  interests 
of  federation ;  and  I  therefore  urge  that  the  following  amendments 
to  this  part  of  the  Committee's  Report  be  made:  — 

(1)  That  the  States  must  accept  the  right  of  the  Federal 
Government    to    "  direct  "    taxation.     Until    this    is    done 
there  should  not  be  remission  of  cash  contributions  and  no 
consideration  of  ceded  territory. 

(2)  A    time    limit    should    be    fixed    within    which    the 
States  should  be  required  to  abolish  their  internal  Customs 
by  an  appropriate  change  in  their  fiscal  system  which  shall 
not  injuriously  affect  the  fiscal  system  of  the  Federal  Gov- 
ernment. 

(3)  The  States  must  be  required  to  pledge  their  revenues 
as  security  for  Federal  loans. 

That  is  all  I  have  to  say,  Lord  Chancellor,  on  this  matter. 

Mr.  lyengar :  My  Lord,  I  had  hoped,  when  we  of  the  Federal 
Finance  sub-Coininittee  presented  a  unanimous  Report  of  the  kind 
we  made,  that  it  would  have  been  accepted  and  taken  as  the  basis 
of  the  Federal  Constitution  Bill,  with  a  more  or  less  general 
debate  conveying  the  observations  of  this  Committee  for  the 
Plenary  Meeting.  I  am  free  to  confess,  My  Lord,  that  the  actual 
wording  of  paragraph  4  of  our  Report  and  of  our  recommendations 
regarding  the  appointment  of  the  Expert  Committee  have  unfor- 
tunately introduced  an  element  of  doubt,  which  I,  for  one,  believe 
was  not  in  the  inind  of  any  one  of  us  of  the  British  Indian  section 
on  that  sub-Committee.  I  feel,  however,  after  what  Dr.  Shafa'at 
Ahmad  Khan  and  Sir  Maneckjee  Dadabhoy  said  yesterday,  as- 
well  as  the  day  before  yesterday,  as  to  what  we  meant  by  our 
recommendations,  that  I  should  state  my  position  clearly  and  that 
I  should  appeal  to  Their  Highnesses  and  the  other  Indian  States 
representatives — and  in  particular  to  Sir  Akbar  Hydari,  without 
whose  valuable  and  sympathetic  lead  we  should  not  have  been 
able  to  arrive  at  so  many  of  our  unanimous  recommendations — to 
support  the  sound  and  wise  suggestion  of  Mahatma  Gandhi  that 
we  refer  this  Report  back  to  the  sub-Committee  and  ask  it,  with 
the  material  at  its  disposal,  to  give  us  a  minimum  scheme  to  start 
with.  Those  are  the  words  of  Mahatma  Gandhi. 
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My  Lord,  it  is  now  clear  that  the  remission  of  the  whole  of  our 
tteport  to  the  Expert  Committee  before  the  Federation  is  agreed 
upon  or  started  will  be  to  hang  up  the  whole  of  the  fundamental 
constitutional  issues.  This  is  a  consummation  which,  I  am  sure, 
Their  Highnesses  would  be  the  last  to  desire  to  .bring  about  at 
this  stage.  Whether  or  not  the  South  African  parallel  is  com- 
plete, there  can  be  no  doubt — and  it  is  common  ground — that  the 
second  Expert  Committee,  or  the  second  part  of  the  expert  en- 
quiry, can  come  into  being  only  after  the  Federation  is  estab- 
lished, and  that  certain  complicated  questions  involved  will  have 
to  be  settled  later.  I  find  that,  in  our  ambitious  attempt  to  give 
a  finished  picture,  we  agreed  to  put  even  the  agreed  conclusions 
into  the  scope  of  the  enquiry,  and  that  thereby  we  have  raised  a 
difficulty  not  contemplated  by  us.  I  would  therefore  warn  the 
sub-Committee  or  this  Committee,  if  need  be,  to  separate  these- 
agreed  matters,  and  put  them  into  shape,  and  so  to  start  the  Fede- 
ration on  its  minimum  basis,  thus  removing  the  difficulty  of  the- 
financial  scheme  not  being  ready  for  immediate  use.  Shall  we 
not  recognise  that,  in  regard  to  the  first  part,  there  is  already 
sufficient  agreement  in  general  terms  that  can  be  laid  down  to-day 
after  further  scrutiny  and  consultation,  and  then  put  them  in  our 
recommendations  for  the  drafting  of  the  new  constitution? 

The  general  principles  that  are  sufficient,  it  seems  to  me,  to- 
form  the  basis  of  the  Federal  Constitution  on  its  financial  side, 
have  been  agreed  to  by  the  sub-Committee  unreservedly,  no  less 
by  the  representatives  of  the  States  than  by  those  of  British  India , 
and  they  have  commanded  a  wide  measure  of  approval  here  also. 
I  wouldi  set  forth  tentatively  the  propositions  thus  agreed  to,  and 
would  submit  that,  if  the  sub-Committee  can  meet  again  and  put 
them  into  shape,  they  could  be  the  principles  on  which  we  could 
start.  They  may  if  necessary  be  even  amplified  or  revised  later 
by  suitable  provisions.  The  rest  of  the  recommended  principles 
that  may  require  further  elucidation  may  be  settled,  it  seems  to 
me,  by  the  Federation  itself. 

We  start  on  the  assumption  that  the  replacement  of  the  pre- 
sent Government  by  the  Federal  Government  is  not  to  involve  any 
disturbance  of  the  existing  position.  That  is  laid  down  on  page 
4  of  the  Report.  I  would  recast  it  in  the  following  clause  of  the 
constitution,  if  an  inexpert  draftsman  may  do  so:  — 

"  Parliament  shall  have  power  to  levy  taxes,   or  duties 

for  imports  in  accordance  with  the  allocation  of  resources 

hereinafter  made  as  between  the  Federation  and  its  Units — 

Provinces,     States,     and     territories — save     as     hereinafter 

provided;  and  until  Parliament  shall  otherwise  provide  in 

accordance  with  the  procedure  hereinafter  laid  down,   the 

existing   distribution   of  resources  between   the   Federation 

and  the  various  Units  shall  continue  un disturbed. " 

Similarly  we  may  provide  on  an  agreed  basis  that  there  shall 

be  paid,  out  of  the  revenues  of  the  Federation,  the  interest  and 

debt  charges,  subject  to  scrutiny  and  expert  enquiry. 
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The  next  recommendation  will  be  in  regard  to  the  allocation 
of  the  resources  referred  in  paragraphs  8  to  10  of  the  Report.  The 
revenues  shall  be  from  sources  of  Federal  and  Provincial  taxation, 
the  resources  of  the  Indian  States  being  specified  or  not,  as 
the  case  may  be,  but  with  their  present  rates.  I  have 
made  a  proviso  about  the  Corporation  tax  in  accordance  with  the 
recommendation  made;  namely,  provided  the  Corporation  tax  or 
any  other  tax  that  may  be  lawfully  imposed  by  the  Federation 
shall  not  be  imposed  on  the  Units  until  and  after  the  enquiry 
hereinafter  proposed  establishes  to  the  satisfaction  of  the  Federal 
Parliament  the  necessity  for  such  fresh  taxation. 

The  other  recommendations  made  are  as  follows:  — 

The  constitutional  right  to  levy  any  other  unscheduled  tax 
rests  with  the  Provinces  or  the  States  as  the  case  may  be,  subject 
to  the  condition  that  the  levy  of  the  tax  does  not  conflict  with 
the  rights  of  the  Federal  Government  to  tax  its  resources. 

Transit  duties,  whether  in  the  Provinces  or  in  the  other  federat- 
ing Units,  are  hereby  forbidden. 

Internal  Customs  shall  not  be  levied  by  any  of  the  Provincial 
Units.  The  Indian  States  joining  the  Federation  may  continue 
the  duties  at  present  levied  until  such  time  as  they  are  able  to 
make  arrangements,  by  finding  other  resourc.es  or  otherwise,  for 
their  abolition. 

No  power  of  taxation  or  raising  of  revenue  possessed  by  the 
Provincial  Governments  or  States  shall  be  exercised  in  such  a 
manner  as  to  conflict  with  the  international  obligations  of  the 
Federal  Government  under  any  Commercial  Tieaty  6r  International 
Convention. 

The  property  of  the  Federal  Government  shall  be  exempt  from 
taxation  for  the  ptirposes  of  Provincial  or  St&te  Governments. 

In  cases  of  grave  emergency  and  for  the  protection  of  the 
credit  of  the  Federation,  the  Federal  Government  may,  with  the 
assent  of  the  Federal  Parliament,  call  for  contributions  from  all 
Units  of  the  Federation  in  the  manner  hereinafter  to  be  agreed 
upon. 

Sir  Akbar  Hydari:  How  is  that  worded? 

Mr.  lyenyar:  "  In  the  manner  hereinafter  to  be  agreed  upon  " 
or  "  as  laid  down  by  the  Federal  Parliament/'  whichever  you 
prefer. 

There  shall  be  constituted,  on  the  coming  into  operation  of 
the  Federation,  a  Federal  Loans  Board,  for  the  purpose  of  advising 
on  and  regulating  the  borrowing  operations  of  the  Federation  and 
the  Provinces  and  such  State  Units  as  may  desire  to  do  so.  The 
constitution  and  powers  of  the  said  Board  shall  be  laid  down  by 
the  Federal  Parliament  after  the  recommendations  of  the  Expert 
Committee  in  this  behalf  are  known. 
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Provincial  Balances  shall  remain  in  the  custody  of  the  Federal 
Government  for  the  purposes  of  the  Provincial  Government  until 
a  Reserve  Bank  is  established. 

The  revenue  of  the  directly-administered  areas  shall  rest  in 
the  Federal  Government,  and  the  expenditure  of  those  areas  shall 
be  a  charge  on  the  Federal  revenues. 

I  would  then  put  down  a  clause  for  the  expert  enquiry  in  these 
terms :  —  , 

"  As  soon  as  may  be  after  the  coming  into  operation  of 
this  constitution,  a  Commission  shall  be  appointee!  who  shall 
investigate  and  report  on  the  following  matters  to  the  Federal 
Government  for  such  action  as  it  may  decide  to  take  on  the 
advice  of  Parliament." 

Then  we  can  put  down  all  the  matters  which  we  have  recommended 
as  being  matters  for  expert  enquiry,  such,  for  instance,  as  Ports, 
Maritime  Customs,  Cessions  of  territory,  Army  Contributions  and 
various  other  matters. 

If  I  may  say  so,  the  immediate  result  of  qpr  proposals  deals 
mainly  with  the  Provincial  position  in  respect  of  Income-tax  and 
in  respect  of  Railway  revenue,  in  connection  with  both  of  which 
we  have  made  proposals  to  equalise  burdens  and  resources  amongst 
the  Units  without  putting  the  States  in  any  immediate  prejudice 
as  to  their  resources  and  liabilities.  Even  with  regard  to  internal 
Customs,  which  it  is  the  primary  object  of  all  federations  to  abolish, 
we  have  recognised  the  right  of  the  States  levying  them  to  accom- 
plish the  desired  consummation  in  due  course.  There  is  no  new 
burden  imposed  on  them. 

I  would  therefore  strongly  appeal  to  all  the  members  of  the 
Committee,  and  to  the  Indian  States  section  in  particular,  to 
accept,  the  wise  and  sound  course  suggested  to  us  by  Mahatma 
Gandhi. 

Lord  Lothian:  It  is  with  some  hesitation  that  I  intervene  in 
this  debate,  because  my  knowledge  of  Indian  finance  is  very  rudi- 
mentary ;  but  obviously  the  matters  which  have  been  tinder  dis- 
cussion to-day  and  yesterday,  and  especially  the  question  of  the 
division  or  financial  resources  between  the  Provinces  and  the 
States  and  the  Federal  Government,  raise  an  issue  which  goes  to 
the  root  of  the  problem  of  federal  government  in  every  country 
in  the  world.  I  do  not  think  there  is  any  doubt  that  the  experience 
of  all  the  federations  of  which  we  have  knowledge  to-day  has  led 
in  every  single  case  to  the  central  government  either  exercising 
or  retaining  the  right  to  exercise  some  powers  of  "  direct  "  taxa- 
tion— and  notably  Income-tax — fo%  their  own  purposes.  I  think 
that  is  the  universal  experience  of  the  history  of  the  world. 

The  proposal  which  has  been  put  forward  in  the  Report  of  the 
sub-Committee  is  that  the  Federal  Authority — the  Federal  Parlia- 
ment— should,  as  I  understand  it,  both  determine  the  rate  and 
collect  the  tax,  both  legislate  and  collect,  and  then  hand  over  all  tht 
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proceeds  to  the  Provinces.  Presumably  there  would  be  some  statu- 
tory or  constitutional  regulation  requiring  them  to  do  so,  because 
most  governments  which  have  succeeded  in  collecting  money  are 
very  reluctant  to  hand  the  whole  of  it  to  anybody  else  if  they  can 
possibly  find  any  means  of  keeping  it  in  their  own  hands.  I  ven- 
ture to  make  this  query  as  to  whether  that  is  really  a  practical 
proposal,  for  this  reason.  I  have  been  impressed,  during  the  dis- 
cussion in  this  Committee,  with  the  fact  that  inevitably  the  dis- 
cussion has  proceeded  on  the  assumption  that  the  new  Government 
of  India  is  going  to  function  in  many  ways  like  the  old;  that  it 
is  a  question  of  substituting  what  I  might  call  an  Indian  Raj  for 
a  British  Raj.  I  have  the  feeling,  from  some  experience  of  gov- 
ernment, that  what  is  really  happening  is  that  we  are  creating  an 
entirely  different  system  of  government,  for  this  reason.  The 
existing  system  of  government  rests  on  the  fact  it  is  wholly  cen- 
tralised, and  that  the  ultimate  source  of  power  at  the  moment  is 
outside  India  and  not  inside  India,  and  that  every  functionary 
in  India,  including  the  Provincial  Governments  except  in  the 
transferred  sphere,  are  really  ultimately  under  the  control  of  the 
Central  Government.  But  there  is  really  a  single  policy.  Whether 
you  agree  with  it  is  neither  here  nor  there ;  out  ultimately  there 
is  a  single  policy  which  prevails  throughout  India.  It  is  the 
policy  which  is  determined  by  Government,  subject  to  the  influence 
<yf  Indian  opinion,  but  not  under  the  control  of  Indian 
opinion.  Just  as  soon,  for  instance,  as  you  get  responsible 
government  in  the  Provinces,  that  situation  must  fundament- 
ally change,  quite  apart  from  communal  and  other  considerations, 
for  this  reason,  that  the  authority  of  the  Provincial  Governments 
will  be  derived  from  the  electorate.  The  first  consequence  of  Pro- 
vincial autonomy  or  National  autonomy  is  that  power  passes  from 
Government  to  parties ;  that  is  to  say,  those  groups  who  can  per- 
suade the  majority  of  the  electorates  to  return  a  majority  of  the 
Members  in  each  Legislature.  And  every  Provincial  Government, 
from  that  moment  onwards,  is  imprisoned,  and  absolutely  imprison- 
ed, within  the  limit  of  what  the  majority  of.  that  Provincial 
Parliament  can  agree  to.  It  cannot  go  outside  it.  It  seems  to 
me  quite  impracticable  (this  perhaps  is  slightly  off  the  present  point, 
but  it  will  come  up  next  week)  that  any  Provincial  Government 
could  accept  orders  from  the  Centre  at  all. 

Apply  it  to  this  situation.  The  proposal  is  that  the  Federal 
Government  should  enact  and  collect  the  taxation  and  transfer  it 
to  the  Provinces.  Presumably,  if  that  is  so,  it  will  have  to  do  so 
from  the  standpoint  of  what  it  is  necessary  for  the  Provinces  to 
have.  The  people  who  will  judge  that  are  the  Provincial  Govern- 
ments themselves.  How  are  these  Provincial  Governments  going 
to  be  brought  into  touch  with  the  Federal  Government?  You  are 
going  to  have  very  many  different  parties,  and  many  conflicting 
interests.  In  one  Province  you  may  have  a  party  which  is,  on  the 
whole,  what  you  would  call  agricultural;  another  industrial; 
another  interested  in  some  communal  issue — all  with  very  different 
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ideas  as  to  what  degree  of  taxation   is  required.     How   are   you 
•going  to  get  the  rate ;  or  are  you  going  to  say  that  the  Federal 
Government  itself  is  going  to  legislate  as  to  what  the  Provinces 
ought  to  have  in  their  own  interests  ?    You  have  got  two  difficulties. 
The  first  is,  if  you  call  the  Provinces  together  and  ask  them,  and 
they  agree  upon  the  rate — say  a  shilling  income-tax,  or  half-a- 
^rown,  or  whatever  it  is — will  you  get  agreement?     And  supposing 
you  do  not  do  that,  are  you  going  to  say  that  the  Federal  Govern- 
ment itself  is  going  to   determine,  wholly  in  the  interests  of  the 
Pi  evinces,   what  the  Provinces   should  have?     My  own  feeling  is 
that,    in  practice,    a   system   by   which   the   Federal  Government, 
which  is  no  longer  unitary  and  centralised  hut  which  has  what  you 
might  call  a  horizontal  field  of  government  of  its  own,  as  opposed 
to  another  horizontal  field  which  belongs  to  the  Provinces,  will  be 
unable  to  exercise  the  powers  of  determining  the  Income-tax  and 
hand  all  the  proceeds  over  to  tlie  Provinces.     It  will  neither  face 
the  odium  involved,  having  none  of  the  responsibility  for  spending 
the  money,  nor  will  it  be  able  to  secure  any  reasonable  assent  from 
the  Provinces.     My  own  view   is  that  Dr.    Ambedkar  is  right  in 
thinking-  that  you  will  in  fact  be  driven  to  dividing  the  Income- 
tax  source  between  the  two  Governments,  and  that,  either  by  the 
method  of  the  ccniimes  additionels,  which  is  a  very  familiar  one, 
or  the  other  one  which  he  mentioned,  you  will  have  to  allot  to  the 
Provinces  certain   definite  elements  in   the   Income-tax,   and  leave 
to   the  Federal   Government  the  responsibility  for  adding  what  it 
thinks  it  can  afford  to  add  for  its  own  Federal  purposes. 

Now,  there  is  one  other  aspect  of  this  question  which  I  should 
like  to  mention,  and  that  is  this.  I  think  experience  shows  that 
what  is  essential  is  that,  as  between  the  Provinces  and  the  Centre, 
there  should  be  a  definite  and  immovable  statutory  line.  Nothing 
is  more  fatal  than  that  you  should  have  an  annual  controversy 
between  the  Centre  and  the  Provinces  over  the  division  of  the 
sources  of  taxation.  It  makes  anything  like  co-operation  by  the 
Provinces  impossible.  It  makes  sound  budgeting,  either  by  the 
Centre  or  by  the  Provinces  impossible.  You  have  got  to  say, 
anyhow  for  a  period  of  time,  to  the  Provincial  Finance  Minister 
and  to  the  Federal  Finance  Minister,  "  There  are  your  statutory 
rights ;  it  is  within  those  limits  that  you  have  got  to  provide  for 
your  revenues  and  expenditure,  and  you  have  got  to  budget  for 
a  period  of  time."  If  you  once  begin  to  do  what  you  do  in  India 
to-day,  and  easily  do  in  India  to-day — that  is,  have  negotiation 
between  the  Provinces  and  the  Centre,  which  is  easy  because  the 
Centre  and  the  Provinces  are  really  one  government — if  you  try 
to  do  that  when  the  Provincial  Governments  are  responsible  to 
Legislatures  on  a  party  basis  and  the  Centre  is  responsible  to  an- 
other electorate,  you  get  a  hopeless  controversy  and  the  breakdown 
of  government  itself. 

Before    the    South    'African    Convention   met,    Sir    Henry   De 
'Villiars,   the  very  distinguished   Chief  Justice   of   South  Africa, 
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went  to  Canada  with  a  view  of  studying  the  working  of  the  Cana- 
dian Constitution  before  presiding  over  the  South  African 
Convention;  and  as  he  left  Canada,  he  went  to  see  Sir  Wilfrid 
Laurier,  who  was  one  of  the  oldest  and  most  distinguished  politi- 
cians in  the  country,  and  asked  him  whether  he  had  any  advice  to 
give  to  the  incipient  Union  of  South  Africa.  Sir  Wilfrid  Laurier's 
reply  was,  "  I  have  only  got  one  piece  of  advice;  avoid  the  pitfall 
of  concurrent  jurisdiction."  Any  proposal  that  you  should 
annually  discuss  the  distribution  of  revenues  between  an  autono- 
mous Province  and  an  autonomous  Centre  raises,  in  its  most  acute 
form,  that  problem  of  concurrent  jurisdiction. 

The  third  point  I  would  raise  is  in  regard  to  paragraph  21,  the 
emergency  powers  of  the  Federal  Government.  Is  it  really 
practical  politics,  under  a  system  of  government  such  as  we  are 
now  contemplating,  in  which  the  Provincial  Governments  will  be 
responsible  to  their  own  electorates  and  their  own  Parliaments,  and 
not  responsible  to  or  under  the  control  of  the  Centre  at  all — is  it 
possible,  under  such  a  system,  to  rely  upon  the  Provinces 
voluntarily  making  any  contributions,  even  in  emergency,  to  the 
Centre?  I  think  experience  shows  that  it  breaks  down  for  this 
reason,  that  you  find  the  Provinces  or  the  States  saying,  "  Yes,  in 
principle  I  agree,  but  I  can  only  do  it  if  we  all  do  it  on  a  uniform 
baeis  ."  The  American  Confederation  broke  down  wholly  on  that 
point.  Bombay  will  say,  "  I  will  give  something,  but  only  if 
Bengal  gives  the  same  amount,"  and  you  will  find  that  the  Legis- 
latures do  not  agree  and  the  thing  breaks  down  hopelessly.  You 
are  driven,  I  think,  in  every  case  to  insist  that  each  aspect  of  the 
Government,  the  Provincial  on  the  one  side  and  the  Federal  on  the 
other,  has  its  own  sources  of  revenue  statutorily  attached  to  it, 
and  has  to  live  within  the  limits  of  its  own  powers.  That  is  all 
I  have  to  say. 

Sir  Maneckjee  Dadabhoy:  My  Lord,  in  the  course  of  the  last 
two  days,  we  have  heard  some  very  valuable  contributions  made 
by  some  of  our  colleagues  on  the  question  of  Federal  finance.  In 
the  course  of  their  arguments  we  have  discovered,  not  only  conflict- 
ing opinious,  but  in  some  measure,  if  I  may  be  pardoned  for 
stating  it,  inconsistency  in  argument.  On  the  whole,  we  are  grate- 
ful— and  I  am  sure  I  am  expressing  the  sentiments  of  the  members 
of  the  sub-Committee — for  the  reception  given  to  our  Report. 
Except  for  what  we  have  heard  from  our  friend.  Dr.  Ambedkar, 
who  has  made  a  wholesale  condemnation  of  our  Report,  there 
seems  to  be,  on  major  points,  a  general  agreement  with  and 
approval  of  our  recommendations.  I  will  ask  the  members  of  this 
Committee  to  bear  in  mind  the  very  difficult  task  that  was  en- 
trusted to  us.  It  was  a  task  which,  I  assure  this  Committee,  we 
approached  with  a  desire  and  intention  to  do  our  very  best,  and 
to  weigh  the  various  considerations  and  conflicting  interests  that 
were  involved  in  the  question  of  the  formation  of  a  Federal  finan- 
cial scheme.  We  weighed  every  question  from  various  aspects. 
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and  with  a  desire  to  bring  to  fruition  the  earnest  wish  of  us  all, 
namely,  to  have  a  general  Federation  for  India.  It  was  from  that 
point  of  view,  as  Dr.  Shafa'at  Ahmad  Khan  has  pointed  out,  that 
we  had  to  go  in,  to  some  extent,  for  a  system  of  compromises.  I 
would  also  associate  myself  with  the  tribute  which  Dr.  Shafa'at 
Ahmad  Khan  has  paid  to  our  Chairman,  Lord  Peel,  for  his  tact 
and  for  the  ability  with  which  he  conducted  those  debates.  If  it 
had  not  been  for  that,  we  should  not  be  in  a  position  to  present  this 
Report  to  the  Committee. 

My  Lord,  we  have  in  our  Report  dealt  with  the  question  in  an 
adequate  manner  and,  on  the  materials  that  were  available  to  us, 
no  other  decision  was  possible.  It  is  very  easy  to  criticise  a  report 
and  to  find  a  fault  here  and  a  fault  there ;  but  only  those  who  have 
had  the  duty  of  formulating  these  proposals  can  understand  the 
difficulty  of  putting  forward  a  scheme  which  would  not  only  be 
acceptable  to  British  India  but  which  would  also  be  acceptable  to 
the  Indian  States,  whose  interests  in  various  other  matters  are,  so 
far  as  internal  taxation  is  concerned,  not  in  agreement  with  any 
policy  of  Federal  finance.  I  do  not  blame  the  Indian  States  in 
the  least  for  the  attitude  taken  up  by  them.  They  were  perfectly 
justified.  We  are  now  devising  a  scheme  for  India  which  is  un- 
paralleled elsewhere  in  the  history  of  the  world.  India  is  not  a 
homogeneous  country  with  singleness  of  interest  and  with  single- 
ness of  purpose.  It  is  a  heterogeneous  country,  or  rather  conti- 
nent, in  which  diverse  and  conflicting  interests  are  involved;  and 
it  is  therefore  not  easy  to  arrive  at  a  solution  which  will  be  wholly 
acceptable  without  fault-finding  here  or  there. 

Our  great  aim  and  object,  which  we  kept  in  view  throughout, 
was  to  bring  the  Indian  States  in  with  us.  I  would  remind  this 
Federal  Structure  Committee  of  what  took  place  some  time  ago  in 
the  Plenary  Session  of  the  Conference.  We  were  distinctly  told 
by  Lord  Reading  on  behalf  of  his  party  that  responsibility  would 
be  given  at  the  Centre  only  on  condition  that  the  Indian  States 
came  into  the  Federation.  The  Conservative  group  made  no  secret 
of  their  views  on  the  subject,  and  left  their  ultimate  decision  un- 
til they  could  see  the  picture  which  would  finally  be  placed  before 
them.  In  view  of  the  expression  of  those  views,  we  had  of  necessity 
to  accommodate  ourselves  to  the  position,  and,  if  we  wanted  fede- 
ration, it  was  necessary  to  carry  the  Indian  Princes  with  us  and 
have  a  full  measure  of  their  sympathy;  for  federation  was  practi- 
cable only  under  those  circumstances. 

The  initial  difficulty  was  in  the  matter  of  "  direct  "  taxation. 
The  States  are  precluded,  by  reason  of  their  geographical  position 
and  other  circumstances,  from  obtaining  revenue  by  means  of  "  in- 
clirect"  taxation.  They  have  to  depend  fully  on  "direct"  taxa- 
tion, and  it  was  natural  for  them  to  refuse  to  enter  into  the 
Federation  if  their  available  resources — the  resources  which  they 
could  collect  for  the  administration  of  their  territories  by  means'  of 
^*  direct  "  taxation — were  to  be  seriously  affected.  It  was  natural 
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for  them  to  say  that,  if  the  Federal  Government  was  going  in  for  a* 
scheme  of  "  direct  "  taxation  also,  they  would  be  injuriously 
affected,  inasmuch  as  it  would  cripple  their  resources;  and  therefore - 
it  would  not  be  possible  for  them  to  come  into  the  Federation. 
There  is  much  cogency  and  strength  in  that  part  of  their  argument, 
and  we  could  not  possibly  overlook  that.  We  could  not  honestly  and 
conscientiously  ask  the  States  to  come  in  by  making  huge  sacrifices 
of  their  revenues.  Tt  would  have  been  a  preposterous  request  on 
our  part  to  have  asked  the  States  to  do  so.  There  were 
serious  difficulties  with  which  we  were  faced,  and  it  was  in 
order  to  arrive  at  a  settlement  and  to  carry  the  Indian  States  with 
us  that  we  found  it  obligatory  on  our  part  to  accommodate  them  to 
an  extent  which  would  enable  them  to  come  into  the  Federation 
ami  enable  the  Federation  to  be  a  reality  and  a  success. 

I  agree  in  a  great  measure  with  the  remarks  made  by  the 
Marquess  of  Lothian.  We  felt  the  propriety  of  what  he  has  stated, 
and  it  lead  us  to  insert  the  sub-paragraph  of  our  Report  under 
head  15,  Taxes  on  Income.  I  will  read  the  sub-paragraph:  — 

"  We  are  agreed  that  such  taxes  should  still  be  collected 
from  the  whole  of  British  India  by  one  centralised  adminis- 
trative service.  Most  of  us  are  also  of  the  opinion  that 
uniformity  of  rate  should  be  maintained,  since  variations  of 
rate  may  lead  to  unfortunate  economic  consequences,  such 
as  discrimination  between  industries  in  different  Provinces. 
Rome  of  us  take  the  opposite  view,  both  bernuse  of  the 
constitutional  difficulty  mentioned  below  and  because  of  the 
difficulty  of  securing  uniformity  in  all  Units.  The  sub- 
ject is  clearly  one  to  which  the  Expert  Committee  should 
devote  much  attention." 

We  realised  the  difficulty;  we  expressed  our  views;  and  we  have 
asked  the  Expert  Committee  to  revise  our  decisions  if  the  circum- 
stances necessitate  it. 

My  Lord,  there  seems  to  be  a  considerable  amount  of  conflict 
of  opinion  on  the  question  of  this  Expert  Committee.  Sir  Tej 
Bahadur  Sapru  very  rightly  pointed  out,  when  he  opened  the  debate, 
that  we  had  not  discussed  the  character  and  composition  of  this 
Committee.  My  Lord,  it  would  have  been  a  difficult  task  for  us 
to  have  actually  led  either  the  Federal  Government  or  the  Crown 
as  to  the  choice  of  its  members.  We  knew  that  there  were  con- 
flicting opinions.  We  knew  that  one  view  was  to  go  in  immediate- 
ly for  a  federation  and  to  give  the  Federal  Government  the  right 
to  exercise  its  choice  of  appointing  this  Expert  Committee  and  then 
remoulding  the  constitution  in  the  light  of  the  recommendations 
made  by  that  Committee.  The  other  view  was  that  the  Crown 
should  nominate  an  Expert  Committee,  who  would  carefully  consi- 
der the  recommendations  made  in  our  Report  and  then  subject 
them  to  the  acid  test  of  verification  by  examining  the  statistical 
position  of  all  the  Units  as  well  as  of  the  proposed  Federal  Gov- 
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eminent.  It  was  with  this  object  that  we  stated  in  our  Report 
that,  immediately  this  Conference  has  ended,  the  Government 
should  with  the  least  possible  delay,  appoint  an  Expert  Committee. 
That  was  an  explicit  and  a  unanimous  recommendation  of  our  sub- 
Committee. 

Now,  Sir,  there  is  some  difference  of  opinion  as  to  charac- 
ter of  this  expert  body.  My  friend,  Sir  Akbar  Hydari,  to 
whom  it  is  always  a  great  pleasure  to  listen  on  account  of 
the  sanity  of  the  views  which  he  generally  propounds,  expressed 
a  view  with  which  I  feel  a  little  diffident  in  agreeing.  His 
contention  was  that  the  Expert  Committee  should  be  a  re- 
presentative one,  in  which  there  must  be  representatives 
of  Indian  States'  interests  present  to  decide  the  question.  My 
Lord,  I  share  the  view  so  ably  expressed  by  our  Chairman,  Lord 
Peel.  Lord  Peel  made  it  perfectly  clear  in  his  opening  speech 
that  we  contemplated  for  this  Expert  Committee  a  constitution  of 
an  entirely  different  kind,  a  constitution  not  of  representatives  of 
British  Indian  interests  and  representatives  of  the  Indian  States, 
but  we  contemplated  men  of  such  standing  and  ability  and  finan- 
cial knowledge,  so  free  from  local  and  provincial  prejudices,  sa 
detached  from  political  views  generally,  that  they  would  be  a  body 
of  people  who  could  be  trusted  and  who  would  be  in  a  position 
to  examine  the  subject  with  absolute  impartiality  and  fairness, 
and  whose  decision  would  not  be  unfair  to  any  constituent  Unit  in 
the  contemplated  Federation.  I  am  still  of  opinion  that,  if  we 
want  an  Expert  Committee  which  will  be  capable  of  doing  its 
business  properly,  effectively  and  efficiently,  it  is  a  Committee  of 
that  kind  alone  which  will  be  able  to  throw  light  on  the  compli- 
cated questions  involved  in  the  solution  of  the  problems  of  Federal 
finance — which  alone  will  be  in  a  position  to  deal  with  the  subject 
comprehensively  and  adequately.  Mv  Lord,  I  may  tell  my  friend, 
Sir  Akbar,  that  if  his  own  representatives — names  of  men  of  abi- 
lity, I  have  no  doubt,  will  be  submitted — are  put  on  this  Com- 
mittee, or  anything  like  that,  I  know  how  these  men  will  be  bound 
by  the  circumstances  of  their  position.  They  would  be  pledged 
to  support  tho  interests  which  the  Indian  States  put  forward,  and 
the  position  would  be  a  similar  one  in  the  case  of  the  British  Indian 
representatives.  It  is  therefore  better  to  consign  this  task  to  a 
Committee  which  would  be  absolutely  free  from  all  suspicion,  anof 
which  would  receive  the  confidence  of  all  the  different  parties. 

In  the  course  of  our  debate,  there  have  been  some  points  raised 
as  regards  the  stage  at  which  this  Expert  Committee  should  come 
into  operation.  From  the  speech  of  my  friend,  Sir  Tej  Bahadur 
Sapru,  I  gathered  that  it  was  his  inention  that  this  Federation 
should  come  into  existence  immediately,  and  that,  after  the  Fede- 
ration has  come  into  existence,  that  Federation  should  be  the  body 
that  should  appoint  this  Expert  Committee;  and  from  the  reasons 
which  I  gathered  from  an  examination  of  the  speeches  of  Sir  Akbar 
Hydari  on  two  occasions — matters  which  he  criticised  in  the  course 
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of  his  arguments — it  appeared  to  me  that  he  was  not  anxious  to 
create  this  Federation  immediately.  If  a  federation  can  be  created 
by  a  stroke  of  the  pen — a  federation  which  would  be  a  lasting  one 
— I  would  subscribe  to  that  immediately;  but,  with  great  respect, 
I  have  to  differ  from  my  friend,  Sir  Tej  Bahadur  Sapru,  on  this 
occasion.  I  am  inclined  to  agree  with  Sir  Akbar  Hydari,  who  has 
put  forward  the  case  on  behalf  of  the  Indian  States,  that  they 
should  have  in  their  possession  the  full  and  complete  Report  of 
the  expert  body  before  they  are  in  a  position  to  state  whether  they 
would  join  the  Federation  or  not.  I  must  give  some  measure  of 
credit  to  Sir  Akbar  Hydari  for  the  bold  front  which  he  has  taken 
in  agreeing,  on  behalf  of  Hyderabad,  and  expressing  his  personal 
views  in  favour  of  coming  into  the  Federation  immediately;  but 
he  pointed  out  yesterday  that  he  had  to  consider  the  case  of  a 
large  body  of  Indian  States,  and  it  would  be  very  necessary  for 
them  to  examine  the  grounds  on  which  they  could  come  to  that 
conclusion.  That  case  was  emphasised  and  made  absolutely  clear 
by  His  Highness  The  Maharaja  of  Bikaner,  who  pointed  out  the 
difficulties  of  the  Indian  States.  And  I  must  say  that  if,  we 
examine  this  question  impartially  and  rationally,  I  think  there  is 
a  great  deal  of  reasonableness  in  the  suggestion  of  the  representa- 
tives of  the  Indian  States  who  have  placed  their  position  before  us. 

It  has  been  said  that  this  Expert  Committee  will  take  an  infinite 
amount  of  time,  and  that  the  chances  of  the  Federation  probably 
might  be  impaired.  I  do  not  personally  think  that  this  Committee 
will  take  a  very  long  time ;  and  even  assuming — what  has  been 
stated  in  the  course  of  the  debate — that  it  will  take  six  or  twelve 
months,  what  is  a  period  of  twelve  months  when  we  are  framing  a 
permanent  constitution  for  India?  What  is  a  period  of  twelve 
months  when  we  realise  that  a  considerable  amount  of  spade-work 
will  have  to  be  done,  both  in  India  and  in  England,  before  the 
constitution  is  brought  into  operation?  We  are  fully  aware  that 
even  the  Franchise  Committee  has  not  started  work.  In  the  Simon 
Report  there  are  recommendations  regarding  the  readjustment  of 
various  administrative  areas,  and  that  work  has  not  been  even 
started.  Until  all  that  work  has  been  completed  it  will  be  im- 
possible to  start  the  Provinces  with  an  autonomous  form  of 
Government,  and  still  more  impossible  for  the  Federation  to  come 
into  immediate  operation. 

In  the  circumstances,  I  do  feel  that  it  would  be  judicious  that 
the  Expert  Committee  should  be  appointed,  in  conformity  witK 
the  recommendation  of  our  sub-Committee,  at  an  early  date,  and 
that,  meanwhile,  other  enquiries  should  be  prosecuted,  and  a  pro- 
per and  adequate  chance  be  given  to  the  Indian  States  to  consider 
iheir  position.  On  the  other  hand,  I  feel  that,  if  a  hasty  step 
is  taken,  the  result  will  be  that  we  shall  drive  away  the  Indian 
States  from  the  idea  of  the  Federation.  They  will  say  that  they 
will  not  come  into  the  Federation  blindfold  and  without  knowing 
what  they  are  to  accept.  I  think  it  would  be  a  perfectly  legitimate 
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position  for  the  States  to  take  up.  I  therefore  trust  that  better 
counsels  will  prevail,  and  that  all  my  colleagues  here  will  agree 
that  it  would  be  a  wise  step  to  allow  the  Crown  to  appoint  this 
Expert  Committee  without  the  least  possible  delay,  and  that  other 
work  of  a  preliminary  character,  other  spade-work,  may  be  pro- 
ceeded with  meanwhile. 

Dr.  Ambedkar  has  spoken  about  the  inequality  of  the  burdens 
which  our  sub-Committee  has  recommended.  He  thinks  this  is  un- 
fair. I  am  sorry  Dr.  Ambedkar  is  not  here  at  the  moment.  His 
speech  had  a  great  academic  value;  I  cannot  for  a  moment  deny  it. 
I  heard  that  speech  with  the  greatest  possible  interest.  Dr. 
Ambedkar,  however,  forgot  to  take  practical  politics  into  consider- 
ation.  How  can  we  assimilate  conflicting  interests  into  a  harmoni- 
ous unity  and  bring  about  a  settlement  satisfactory  to  all  parties? 
That  is  what  we  have  to  consider.  He  asked  "  Why  are  you  allow- 
ing the  Indian  States  to  go  scot-free  and  not  pressing  them  to 
hypothecate  their  property  in  the  matter  of  your  loans P  "  He 
forgot  or 'did  not  understand  that,  if  that  condition  were  made,  it 
would  immediately  drive  away  the  States  from  the  Federation. 
We  had  to  steer  a  safe  middle  course.  We  roped  in  the  Indian 
States  wherever  we  could  possibly  rope  them  in  with  safety  to  their 
interests  and  with  advantage  to  the  interests  of  British  India.  But 
we  had  to  draw  the  line  somewhere.  We  cannot  ask  them  to  make 
every  possible  sacrifice  to  come  into  the  Federation ;  it  would  have 
been  unreasonable  to  do  so.  Moreover,  India  is  different  from  other 
countries;  no  precedents  regarding  what  has  happened  in  other 
countries  apply  to  the  case  of  India,  as  I  have  already  stated.  We 
have  to  find  a  form  of  administration  which  will  be  not  only 
compatible  with  the  financial  position  of  the  different  Units  but 
also  in  consonance  with  the  needs  and  genius  of  the  country  itself. 

We  have  therefore  to  take  all  these  important  factors  deliber- 
ately into  consideration  before  coming  to  a  decision.  It  is  all 
right  from  the  theoretical  point  of  view — I  learnt  all  about  this 
when  I  was  a  boy — to  talk  about  equality  of  taxation  and  equality 
of  this  and  equality  of  that;  but  when  you  come  to  import  such 
ideas  into  practical  politics  there  are  other  considerations  which 
have  to  be  borne  in  mind,  unless  you  are  going  to  wreck  the  whole 
scheme  of  federation.  As  Lord  Peel  pointed  out,  we  have  to  hold 
an  even  balance  not  only  between  the  Units  and  the  Federation, 
but  between  the  States  and  the  Units.  Lord  Peel  was  perfectly 
correct  in  pointing  out  that  there  were  no  champions  of  federation 
represented  on  the  sub-Committee,  and  he  very  appositely  said  that 
few  are  the  champions  of  unborn  children.  I  entirely  share  his 
views.  We  did  all  we  possibly  could  to  see  that  the  general  inter- 
ests of  the  Federation  were  in  no  way  impaired  or  prejudiced  in 
the  decisions  and  in  the  final  conclusions  at  which  we  arrived. 
We  had  to  nurse,  from  every  point  of  view,  the  different  conflict- 
ing interests. 
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My  frieixd,  Sir  Purshotamdas  Thakurdas,  has  made  a  valuable 
contribution  to  the  debate,  as  well  as  my  friend,  Mr.  Zafrullah 
Khan ;  and  the  suggestions  which  they  have  made  will  receive  the 
attention  and  consideration  of  the  Expert  Committee.  £)ne  point 
with  regard  to  Sir  Purshotamdas'  statement,  that  the  findings  of 
the  sub-Committee  should  not  be  allowed,  on  the  question  of  pre- 
Federation  debt,  to  prejudice  the  broader  question  of  an  investi- 
gation of  the  liability  of  India  to  the  whole  of  the  Public  Debt  of 
India.  My  Lord,  we  were  not  concerned  with  this  question;  it 
was  not  within  the  purview  of  our  reference.  We  therefore  did 
not  consider  or  allude  to  it  in  any  way,  and  we  would  not  be  justified 
m  binding  this  Committee  as  a  whole  by  any  suggestion  of  ours. 
That  matter  will  probably  come  up  for  discussion  at  a  later  stage 
of  our  proceedings.  At  the  same  time,  Sir  Purshotamdas  will  per- 
mit me  to  point  out  that,  under  these  circumstances,  it  would  be 
somewhat  superfluous  to  add  or  insert  the  words  he  has  suggested. 
I  am  afraid  it  might  make  the  meaning  of  our  text  somewhat 
doubtful  if  that  were  done.  But  I  leave  that  question  entirely  to 
Your  Lordship's  decision. 

Then,  Dr.  Ambedkar  and  other  speakers  have  said,  why  have 
we  permitted  Transit  duties  and  internal  Customs  to  the  Indian 
States?  On  the  question  of  Transit  duties  my  friend  on  the  left 
has  fully  explained  the  rvse,  and  1  do  not  propose  to  take  up  the 
time  of  the  Committee  by  repeating  his  remarks.  On  the  question 
of  internal  Customs,  it  was  impossible  for  us  to  do  otherwise. 
These  Indian  States,  some  of  them  at  least,  depend  very  extensive- 
ly on  these  internal  Customs,  especially  a  State  like  Hyderabad. 
It  is  their  legitimate  source  of  revenue;  it  is  the  revenue  which 
they  have  been  deriving  for  centuries;  it  is  the  revenue  which 
enabled  them  in  many  ways  to  meet  the  exigencies  of  their  public 
services  and  their  general  expenditure.  It  would  be  unreasonable, 
therefore,  that,  with  regard  to  the  internal  Customs,  we  should 
bring  the  Indian  States  within  the  same  category  as  the  Provinces, 
where  we  are  preventing  internal  Customs  being  raised  between  a 
Province  and  a  Province. 

Now,  My  Lord,  I  come  to  a  very,  very  important  question 
raised  by  Mahatma  Gandhi  and  supported  by  my  friend, 
Mr.  Rangaswami  lyengar.  When  one  has  to  differ  from  a  perso- 
nality like  Mahatma  Gandhi,  one  does  so  with  considerable 
diffidence  and  hesitation :  but  the  public  interest  requires  and 
demands  that  I  should  express  my  views  freely  on  the  recommend- 
ation made  by  Mahatma  Gandhi,  and  I  am  perfectly  sure  that  he 
will  be  the  first  man  to  recognise  that  the  other  party  should  have 
its  full  say  on  the  subject.  In  the  course  of  his  arguments 
concerning  our  Report,  the  Mahatma  has  said  that  it  is  a  tentative 
Report,  and  that  for  its  finality  it  depends  upon  these  two  Expert 
Committees  which  have  been  suggested  by  the  sub-Committee.  I 
beg  respectfully  to  differ  from  Mahatma,  Gandhi  in  that  eomufcc- 
iion.  Our  Report  is  in  no  way  a  tentative  Report.  Our  Report 
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is  a  definite  Report,  a  Report  which  ha»  been  arrived  at  after  a  full 
measure  of  deliberation;  and  we  have  made  those  suggestions  deli- 
berately and  with  the  object  of  their  being  put  into  operation. 
The  mere  fact  that  we  have  submitted  it  to  a  further  examination 
by  the  two  Expert  Committees  does  not  make  that  Report  in  any 
way  indefinite  or  tentative.  Our  real  aim,  as  I  understood  it 
then — our  real  intention  in  submitting  this  Report  to  the  Examin- 
ation  of  two  Expert  Committees  from  two  different  points  of  view, 
as  adumbrated  in  the  Report  itself — was  that  an  Expert  Com- 
mittee, conversant  with  the  financial  management  and  possessing 
full  and  complete  financial  knowledge  of  other  constitutions,  should 
be  in  a  position  to  suggest  to  us  any  alternative  modifications  which 
might  appear  to  be  more  suitable  and  more  practical  and  more 
useful  than  the  suggestions  made  by  us.  That  is  rny  submission 
on  that  point. 

The  Mahatmu  has  stated  that  if  this  Report  was  referred  back 
to  the  Finance  sub-Committee,  it  would  then  come,  not  within  a 
tentative  suggestion  but  with  an  agreed  suggestion,  that  so  many 
items  of  revenue  would  be  Federal.  We  have  clearly  classified, 
to  the  best  of  our  ability,  the  Federal  items  and  the  Provincial 
items.  We  have  discerned  with  due  care  and  attention  the  matters 
affecting  the  Indian  States.  Our  recommendations  have  been  agreed 
recommendations  from  every  standpoint,  and  I  should  be  sorry  to 
know  that  our  suggestions  were  not  agreed  in  the  matter  of  the 
classification  of  the  different  items. 

Then  the  Mahatma  stated  that  we  are  not  clear  as  to  the  revenues 
that  would  be  collected  by  different  Units,  and  he  also  said  that, 
if  there  was  an  Expert  Committee  appointed,  we  should  certainly 
not  get  absolutely  accurate  figures.  Here,  with  his  usual  sincerity, 
the  Mahatma  has  acknowledged  the  difficulty  of  the  task.  Then  he 
went  on  to  make  the  very  significant  remark:  — 

€t  Let  there  be  no  leap  in  the  dark;  and  in  order  to  avoid 
such  a  catastrophe,  let  tnero  be  established  a  humble  scheme 
of  patricipation,  and  let  us  launch  that  humble  scheme." 

It  is  a  poor  compliment  to  our  sub-Committee,  which  spent  several 
days  in  the  consideration  of  this  subject,  at  great  personal  sacrifice, 
that  it  could  even  be  suggested  that  we  were  asking  the  Conference 
to  take  a  leap  in  the  dark.  We  have  carefully  surveyed  every 
question  from  all  available  standpoints.  The  representatives  of  the 
Indian  States  brought  to  bear  their  unique  knowledge  upon  the 
problems  under  consideration.  We  had  the  assistance  of  students 
of  history  like  Dr.  Shafa'at  Ahmad  Khan,  of  good  financiers  like 
Mr.  lyengar,  and  a  financier  of  exceptional  ability  in  Sir  Akbar 
Hydari ;  and  we  made  the  suggestions  contained  in  our  Report  after 
the  most  mature  deliberation. 

My  Lord,  the  Mahatma  goes  further  and  says  that  his  concrete 
suggestion  is,  if  it  commends  itself  to  the  meeting,  to  refer  this  Re- 
port back  to  the  sub-Committee  with  thanks,  and  ask  the  sub-Com- 
mittee, with  the  material  at  its  disposal,  to  give  the  Conference  a 
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minimum  scheme  to  which  the  States  agree,  and  that  we  should 
accept  that  scheme  as  a  scheme  to  start  with,  without  any  encum- 
brance in  the  shape  of  an  Expert  Committee.  The  Mahatma, 
however,  did  not  make  clear  what  he  meant  by  a  minimum  scheme. 
I  am  still  at  a  loss  to  understand  what  is  meant  by  a  minimum 
scheme.  I  have,  however,  a  graver  constitutional  objection.  If 
you  are  going  to  put  the  Federation  into  operation,  you  cannot  do  it 
by  a  patch-work  system  and  you  cannot  work  on  a  piecemeal  basis. 
If  the  Federation  is  to  come  into  operation,  it  should  be  a  full, 
complete,  all-absorbing  Federation,  which  will  leave  no  room  for 
doubt  or  difficulty.  You  cannot  make  arrangements  for  a  sort  of 
partial  Federation.  If  the  Federation  is  to  be  brought  about, 
moreover,  it  must  be  in  conformity  with  the  general  principles  which 
underlie  all  such  federations.  Moreover,  does  Mahatma  Gandhi 
feel  certain  that,  even  if  we  have  a  minimum  scheme,  the  Indian 
States  are  going  to  agree  to  that? 

Mr.  Gandhi:  That  is  the  crux  of  my  scheme. 

Sir  Maneckjee  Dadabhoi/  :  I  should  like  von  to  ask  them  whether 
they  will  agree.  In  paragraph  4  of  our  Report,  we  set  out  some 
important  questions  to  be  decided  by  an  Expert  Committee,  and 
we  have  made  it  clear  that  some  constitutional  questions — namely, 
those  discussed  in  paragraphs  5  to  17  and  21  to  25  of  our  Report- 
should  be  dealt  with  in  that  way.  Are  the  Indian  States  going 
to  agree  to  any  patch -work  scheme  which  we  may  design  for  the 
moment  for  getting  the  Federation  quickly  into  existence?  My 
Lord,  if  a  Federation  is  formed  on  such  a  slender  foundation,  that 
Federation  will  come  to  grief;  and  I,  as  one  who  is  anxious  that 
the  Federation  should  be  a  success,  cannot,  with  great  respect  to 
Mahatma  Gandhi,  agree  to  any  such  suggestion  as  he  puts  forward. 

There  is  another  point  to  which  I  should  like  to  refer  in  this 
connection.  We  have  had  a  large  amount  of  material  at  the  dis- 
posal of  the  sub-Committee,  and  we  have  made  use  of  that  material. 
If  this  matter  is  again  referred  to  the  sub-Committee,  is  it  possible 
that  we  should  come  to  any  other  decision  than  that  already  arrived 
at  by  us *after  great  reflection  and  mature  consideration?  Is  it 
possible  that  the  sub-Committee  is  likely  to  alter  its  findings  in 
important  particulars?  Is  it  possible  that,  unless  some  new 
material  is  brought  before  it,  it  will  come  to  decisions  other  than 
those  at  which  it  has  already  arrived?  If  the  Report  is  remitted 
to  the  sub-Committee,  I,  for  one,  will  welcome  Mahatma  Gandhi 
to  be  a  member  of  it.  I  shall  welcome  his  aid  and  assistance  in  the 
elucidation  of  these  difficult  problems.  But  My  Lord,  I  must  point 
out  that  it  would  be  a  waste  of  time  if  this  Report  were  to  be  sent 
hack  to  the  present  sub-Committee  for  the  reconsideration  of  the 
subject. 

My  Lord,  I  do  not  know  whether  I  should  take  Dr.  Ambedkar 
seriously  and  deal  with  the  various  questions  which  he  has  placed 
before  us  this  morning ;  but  I  think,  in  view  of  the  paucity  of  time 
and  in  view  of  Tour  Lordship's  anxiety  that  our  debate  should  be 
closed  this  afternoon,  and  in  view  of  the  fact  that  there  are  other 
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members  who  are  anxious  to  speak  and  who  ought  to  be  allowed 
their  opportunity  to  speak,  I  will  not  go  into  a  full  examination 
of  Dr.  Ambedkar's  suggestions.  But  I  must  point  out  one  thing 
(though  he  corrected  his  previous  statement  this  morning),  namely, 
that  the  reference  which  he  made  to  the  Taxation  Committee  was  not 
correct.  I  will  draw  Your  Lordship's  attention  to  paragraph  536 
and  also  to  paragraph  537  of  the  Report,  in  which  the  Committee 
has  stated  something  entirely  different  from  what  was  said  by 
Dr.  Ambedkar.  I  will  read  the  passages :  — 

"  What  they  would  propose  is  to  give  the  Provinces  the 
proceeds  of  a  basic  rate  on  personal  incomes  graduated  pro- 
portionally to  the  general  rate.  For  this  purpose,  the  basis 
of  calculation  would  be  the  personal  returns  submitted  under 
section  22  (2)  of  the  Indian  Income-tax  Act,  which  provides 
for  a  statement  of  the  income  derived  by  the  assessee  from 
all  sources,  including  dividends  from  companies  wherever 
situated. 

The  whole  of  the  collections  on  incomes  that  do  not  apper- 
tain to  residents  in  particular  Provinces,  such  as  the  tax  on 
undistributed  dividends  of  companies  or  on  incomes  of  persons 
resident  abroad  or  residents  in  places  outside  the  boundaries 
of  the  Provinces  to  which  the  allotment  was  made,  and  the 
whole  of  the  Super-tax,  would  go  to  the  Government  of  India. 

In  addition  to  the  allotment  made  on  personal  incomes,  the 
allocation  of  which  is  based  entirely  on  domicile,  the  Com- 
mittee would  recommend  the  giving  of  a  partial  recognition 
to  the  principle  of  origin  by  assigning  to  each  Province  a 
small  portion  of  the  receipts  of  the  Corporation  profits  tax.*' 

My  Lord,  I  will  conclude  now  with  an  appeal.  My  colleagues 
want  the  Federation  to  be  established  as  quickly  as  possible.  I 
know  that  it  is  the  general  wish  that  it  should  come  into  operation 
as  early  as  possible.  It  is  our  devout  wish  and  desire  that  India 
should  be  placed  as  early  as  possible  on  the  path  of  progress  and 
that  she  shall  take  her  rightful  plare  in  the  comity  of  nations  as 
early  as  possible.  My  Lord,  that  object  will  be  best  achieved  by 
all  my  colleagues  here  accepting  our  Report  at  this  stage,  and 
allowing  such  improvements  to  be  made  in  it  by  tho  Expert  Com- 
mittee as  may  be  necessary — whose  suggestions  we  shall  receive  with 
great  respect,  sympathy  and  readiness.  I  therefore  say  the  practical 
way  for  this  Committee,  as  is  always  the  case  in  general  matters, 
is  to  accept  this  Report  for  whatever  it  is  worth  at  present,  and  then, 
after  examination  by  the  Expert  Committee,  everyone  will  have  the 
right  further  to  suggest  such  improvements,  modifications  and 
changes  as  may  be  necessary.  I  humbly  submit,  My  Lord,  that  this 
is  the  only  wise  step  which  this  Committee,  if  it  is  anxious  to 
expedite  the  consummation  of  the  Federation,  can  adopt. 

Sardar  Ujjal  Singh:  With  your  permission,  Lord  Chancellor, 
I  wish  first  of  all  to  congratulate  Lord  Peel  and  his  sub-Committee 
on  their  excellent  Report.  On  the  majority  of  the  recommenda- 
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tions  I  am  in  agreement  with  the  Report,  and  I  would  like,  there* 
fore,  to  make  only  a  few  observations. 

I  agree  with  the  proposal  of  setting  up  an  Expert  Committee 
<of  Enquiry  to  vork  out  the  details  of  the  financial  problems.  I 
must  say  that  Sir  Tej  Bahadur  Sapru  and  Sir  Akbar  Hydari  have, 
between  them,  exhausted  this  subject.  I  would  only  say  this  much, 
lhat  the  Committee  should  consist  of  plain  experts  who  must  have 
•experience  and  knowledge  of  Indian  financial  problems. 

(The  Committee  adjourned  at  1  o'clock  and  resumed,  at  2-30  p.m.) 

Sardar  Ujjal  Sinyh:  When  we  adjourned  this  morning,  I  was 
proceeding  to  discuss  the  composition  of  the  Expert  Committee 
which  is  recommended  by  the  Federal  Finance  sub-Committee.  I 
said  that  that  Committee  ought  to  consist  of  plain  experts  with 
experience  and  knowledge  of  the  financial  problems  of  India.  But 
if  the  object  is  that  the  Committee  should  be  composed  of  experts 
and  should  not  have  a  representative  character  as  such,  then  in  my 
view  the  object  is  best  served  if  we  have  one  Committee  instead  of 
two.  My  reason  is  this,  that  although  the  two  Committees  will  be 
engaged  on  different  tasks,  yet,  for  the  purpose  of  co-ordination  and 
•of  adjustment  it  is  necessary  that  both  the  Committees  should  under- 
stand one  another's  difficulties.  If  these  two  Committees  work 
separately,  the  danger  is  that  they  may  become  champions  of  the 
various  fields  of  enquiry  in  which  they  have  been  engaged.  In  my 
view,  all  ihe  fields  should  be  explored  by  one  Expert  Committee. 
That  Committee,  I  believe,  will  be  able  to  finish  its  work  within 
six  months.  It  will  certainly  work  in  India  and  will  call  for 
evidence.  But  an  enquiry  of  this  nature  should  not  be  different 
from  the  enquiry  in  which  the  Franchise  Committee  and  other 
similar  Committees  will  be  engaged.  The  object  is  to  lay  down 
broad  principles  and  then  to  leave  the  details  to  be  worked  out  by 
such  enquiry  committees.  Tf  the  broad  principles,  as  laid  down 
in  this  Report,  are  not  sufficiently  broad,  then,  as  suggested  by 
Mnhatma  Gandhi,  the  Report  might  be  referred  back  to  1he  Finance 
sub-Committee.  But  T  feel  we  are  all  anxioiis  that,  on  this  account 
alone,  the  work  of  the  Conference  should  not  be  held  over.  We  {irp 
all  anxious  that,  when  this  Conference  completes  its  work,  the 
Federation  should  be  an  accomplished  fact.  For  it  to  remain  in 
suspense,  even  when  this  Conference  is  over,  would  be,  I  believe, 
disastrous  to  all. 

Coming  to  the  Public  Debt,  I  agree  with  the  sub-Committee  that 
<c  No  classification  of  pre-Federation  debt  as  Federal  and  c  Central  ' 
for  constitutional  purposes  could  be  contemplated  of  such  a  kind 
ns  to  affect  the  position  of  the  lender."  The  division  into  Federal 
and  "  Central  "  for  accounting  purposes  could,  I  believe,  be  done 
mvav  with  if  proper  account  is  taken  of  all  the  capitalised  value 
of  the  profits  from  Railways  and  all  the  Public  Works  of  the  present 
Central  Government,  which  it  is  contemplated  will  be  handed  over 
to  the  Federal  Government.  I  do  see,  however,  that  there  can  be 
no  credit  balance  in  favour  of  the  "  Central  "  Government  as  such, 
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vbecause,  as  has  been  rightly  pointed  out,  some  of  those  Public  Works 
have  been  financed  from  resources  which  are  to  be  Federal  and 
'which  in  the  past  have  been  more  or  less  Federal,  in  the  sense  that 
the  States  have  been  indirectly  contributing. 

Coming  to  paragraphs  8  and  10,  on  the  allocation  of  resources 
between  the  Federal  Units  and  the  Federal  Government,  I  agree 
-with  the  general  principle  that  Federal  resources  should,  as  far  as 
possible,  be  confined  to  revenues  derived  alike  from  the  inhabitants 
of  the  Provinces  and  the  States.  That  does  not  rule  out  "  direct  " 
taxes,  but  indirect  taxes  certainly  satisfy  the  test  better.  If 
11  indirect  "  sources  alone  are  not  found  to  be  sufficient  for  meeting 
the  Federal  expenditure,  then  I  do  contemplate  that  resort  will 
have  to  bt>  had  to  some  kind  of  "  direct  "  taxation.  I  do  not  know 
whether  the  States  would  be  prepared  to  impose,  or  to  allow  the 
Federal  Government  to  impose,  Income-tax  on  their  subjects ;  but, 
even  if  there  is  objection  on  the  side  of  the  States,  there  can 
certainly  be  no  similar  objection  on  tlie  side  of  the  Provinces,  and 
in  that  case  the  States  should  contribute  their  quota  towards  the 
Federal  exchequer  in  tlie  shape  of  cash  contributions. 

In  normal  times,  more  money  is  needed  in  the  Provinces  than 
for  the  Federal  Government,  whose  duties  will  specifically  be  for 
tlie  protection  and  tranquillity  of  the  country  as  a  whole,  while  the 
welfare  of  the  people  and  development  of  the  "  nation-building  " 
departments  will  be  the  concern  of  the  Provinces.  It  is  necessary, 
therefore,  that  the  Provincial  resources  should  be  more  elastic  and 
should  be  more  adequate  than  has  hitherto  been  the  case.  In  the 
Federal  sphere,  I  believe  that  the  real  solution  will  be  found  to  lie, 
not  in  giving  more  classes  of  taxation  to  the  Federal  Government, 
but  in  the  reduction  of  expenditure,  which  is  considered  to  be  very 
heavy  at  this  juncture. 

"Regarding  paragraph  11,  which  deals  with  internal  Customs 
tariffs,  I  do  believe  that  internal  Customs  are  an  impediment  to 
the  free  movement  of  trade,  and  so  no  Province  or  State — no  Unit  of 
the  Federation,  in  fact — should  be  allowed  to  levy  internal  Customs. 
There  is  a  difficulty,  in  the  existing  conditions  of  India,  in  that 
some  States  do  levy  internal  Customs;  but  I  agree  with  the  recom- 
mendations of  the  Finance  sub-Committee  that  it  would  not — 

ic  seem  to  be,  in  general,  an  equitable  plan  for  the  Federa- 
tion to  attempt  to  buy  up,  so  to  speak,  the  existing  rights 
of  the  States  in  such  a  matter.  This  would  simply  mean 
that,  in  the  general  interests  of  economic  unity  and  to  facili- 
tate trade,  a  tax  would  be  imposed  on  the  Federation  as  a 
whole  in  order  to  relieve  the  inhabitants  of  the  States/' 

So  that,  to  give  any  relief  to  the  inhabitants  of  the  States  by  the 
abolition  of  internal  Customs,  no  equivalent  burden  ought  to  be 
borne  by  the  Federation. 

The  States  should  be  left  to  abolish  those  internal  Customs  in  a 
reasonable  period,  and  to  substitute  some  other  form  of  taxation; 
"but  they  should  in  no  case  be  allowed  to  raise  the  Customs  duty 
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from  the  existing  Schedule,  and  no  other  State  should  be  allowed 
to  have  resort  to  internal  Custom.  I  would  go  further  and  suggest 
that  some  time  limit  ought  to  be  given  to  those  States  which  levy 
internal  Customs  now,  so  that  by  that  time — say  within  five  years- 
internal  Customs  should  automatically  be  replaced  by  some  other 
form  of  taxation. 

Turning  to  paragraph  12,  with  regard  to  unspecified  taxes,-- 
that  is.  the  residuary  powers  of  taxation — I  am  not  quite  clear  in 
my  mind  whether  these  powers  should  ultimately  reside  in  the 
Centre  or  in  the  Provinces;  but  even  if  these  powers  are  vested  in 
the  Provinces,  ample  provision  should  be  made  for  the  Federal 
Government  to  resort  to  any  form  of  taxation  during  times  of  grave 
emergency  such  as  war  or  a  financial  crisis.  Unless  such  powers 
are  given  to  the  Federal  Government,  it  would  be  disastrous  to 
India  as  a  whole  to  vest  residuary  powers  in  the  Provinces. 

Chairman:  Would  you  repeat  that? 

Sardar  Ujjal  Singh :  It  would  be  disastrous  to  the  interests  of 
India  as  a  whole  if,  without  providing  ample  powers  to  the  Federal 
Government  in  cases  of  emergency,  residuary  powers  were  to  vest  in 
the  Provinces. 

Coming  to  paragraph  15,  I  agree  with  the  sub-Committee  that 
Income-tax,  though  mainly  utilised  for  Provincial  purposes,  should 
be  collected  and  administered  by  the  Central  Authority.  It  is 
necessary,  in  the  interests  of  trade  and  industry,  that  the  rate  of 
Income-tax  should  be  uniform  throughout  India.  India,  of  course, 
is  a  big  country,  but  it  is  not  like  Europe.  Our  Provinces  are  not 
so  different  from  one  another  as  the  European  countries  are.  I  am 
quite  alive  to  the  argument  put  forward  by  Lord  Lothian,  that 
Income-tax  would  not  be  properly  collected  by  the  Central  Authority 
which  has  no  interest  in  the  matter,  and  distributed  to  the  various 
Units — the  Provinces.  But,  in  spite  of  all  that  criticism,  at 
present  there  appears  to  be  no  remedy  but  to  let  the  Income-tax 
be  collected  Centrally  and  then  distributed  to  the  Provinces. 

In  regard  to  certain  classes  of  income — for  example,  agricultural 
income — I  would  leave  it  to  the  Provinces  to  levv  Income-tax  and 
to  collect  it,  because  agricultural  income  is  so  closelv  connected  with 
Land  revenue.  Of  course,  for  our  immediate  purposes,  agricultural 
income  is  not  of  such  great  importance,  because  at  present  the 
unparalleled  low  level  of  prices  has  made  it  impossible  for  any  sort 
of  Income-tax  to  be  levied  on  agricultural  income;  and,  if  such 
incomes  have  to  be  taxed,  Provinces  with  a  permanent  settlement 
will  be  in  a  better  position  to  do  so  than  those  Provinces  where  the 
system  of  Land  revenue  is  revised  after  a  certain  period. 

There  is  one  other  point  that  I  want  to  mention  with  regard  to 
paragraph  15,  Income-tax.  The  sub-Committee  has  suggested  that 
the  poorer  Provinces  should  be  helped  from  the  Income-tax.  I  do 
not  agree  with  the  Committee's  recommendation  on  that  point. 
Income-tax  is  to  be  collected  from  various  Provinces  and  ought  to 
be  distributed  to  these  Provinces  if  no  portion  of  such  receipts  is 


559 

to  be  utilised  for  Federal  purposes ;  but  if  any  poor  Province  has 
got  to  be  helped,  it  must  be  helped  from  the  Federal  sources,  after 
careful  scrutiny  by  the  Federal  Government,  and  not  particularly 
from  the  receipts  of  Income-tax. 

Coming  to  paragraph  16,  I  do  not  agree  with  the  sub-Committee 
that  the  Federal  deficit  due  to  Income-tax  being  allocated  to  the 
Provinces  should  be  met  by  Contributions  from  the  Provinces.  If 
there  is  any  deficit  in  the  Federal  Budget,  it  ought  to  be  met  from 
contributions,  or  from  other  sources  of  taxation,  from  all  Units 
alike,  and  not  from  the  Provinces  alone;  and,  in  that  case,  the 
States  as  well  as  the  Provinces  would  be  equally  contributing  to 
meet  that  deficit. 

With  regard  to  the  tributes,  I  do  admit  that  tributes  of  a 
feudal  nature  cannot  exist  in  a  Federation ;  but  the  Federal  Govern- 
ment might  require  more  money  to  meet  its  expenditure,  and  in 
that  case,  if  the  States  are  not  prepared  to  ollow  the  Federal 
Authority  to  levy  Income-tax,  then  they  must  be  prepared  to  contri- 
bute to  the  Federal  Exchequer  on  a  certain  principle  to  be  fixed. 
In  that  case,  all  States  alike  will  be  making  cash  contributions  to 
the  Federal  Exchequer  which  will  not  be  in  the  nature  of  trib\iten. 

The  question  of  ceded  territories,  I  am  afraid,  should  not  be 
gone  into  and  should  not  have  been  raised,  because  I  feel  that,  if 
we  go  into  the  question  of  ceded  territories  or  annexed  territories 
or  new  States  created,  I  do  not  know  where  we  shall  land  ourselves. 

With  regard  to  the  maintenance  of  State  Forces,  the  forces  at 
present  also  are  maintained  at  the  option  of  the  States,  and  these 
Jorces  should  not  necessarily  be  maintained  in  future.  No  account 
can  therefore  be  taken  of  such  Forces  for  purposes  of  Federal 
finance.  I  believe,  and  I  am  firmly  of  the  opinion,  that  the  entire 
Forces  and  Army  in  India  as  a  whole  should  be  directly  under  the 
Federal  Military  Authority. 

With  regard  to  paragraph  20,  Maritime  States  and  Kashmir, 
I  realise  that  these  States  have  been  enjoying  certain  privi- 
leges. For  example,  the  subjects  of  Maritime  States  have 
not  been  paying  any  Customs  duties,  and  the  same  is  true  of 
Kashmir.  But  if  any  compensation  is  to  be  paid  to  these  States  for 
the  privileges  which  they  have  been  enjoying,  then  some  means 
will  have  to  be  found  so  that  they  may  bear  their  share  of  the 
burdens  which  every  Unit  of  the  Federation  must  bear  for  the 
Federal  expenditure. 

With  regard  to  emergency  powers,  I  agree  with  Lord  Lothian 
that  contributions  from  the  Provinces  will  not  meet  the  emergency. 
In  fact,  if  the  contributions  have  to  be  exacted  by  the  Federal 
Authority  such  contributions  may  be  objected  to  by  some  Provinces 
and  Units  from  various  points  of  view;  and,  instead  of  helping  the 
Federal  Government  in  that  situation,  the  crisis  will  be  aggravated. 
In  grave  emergencies  and  financial  crises,  the  Government  should 
have  full  power,  not  only  in  exacting  contributions,  but  in  levying 
anv  tax,  which  should  be  equally  levied  on  States  and  Provinces. 
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With  regard  to  borrowing  powers,  as  set  out  in  paragraph  22r 
I  welcome  the  sub-Committee  s  suggestion  that  Provinces  should  not 
be  allowed  to  borrow  abroad ;  but  certainly  there  ought  to  be  some 
freedom  for  the  Provinces  to  borrow  internally  in  India  on  the 
security  of  their  own  revenues.  But  there  should  be  a  restricted 
control  by  the  Federal  Government  over  the  time  at  which  Provinces 
should  issue  their  loans  so  as  to  prevent  any  interference  with  other 
issues,  Federal  or  Provincial.  A  Federal  Loans  Board  should  be 
constituted,  and  its  composition  and  function  should  be  left  to  the 
Expert  Committee  for  determination. 

Coming  to  the  last  matter,  the  question  of  a  Statutory  Authority 
for  Railways  and  possibly  for  Posts  and  Telegraphs,  I  do  not  agree 
with  the  recommendations  of  the  sub-Committee.  Last  time,  when 
we  were  discussing  the  draft  Report  of  the  Federal  Committee,  this 
subject  of  a  Statutory  Railway  Authority  was  brought  to  our  notice 
for  the  first  time.  We  had  no  opportunity  of  fully  discussing  it. 
It  was  pointed  out  by  some  of  us  that  it  was  not  advisable  to  remove 
the  Railways  and  similar  commercial  concerns  from  the  purview  of 
the  Legislature.  But  even  if  it  is  found  necessary  that,  in  the 
interests  of  better  administration,  some  sort  of  Statutory  Authority 
is  needed,  tins  should  be  left  entirely  to  the  future  Federal  Govern- 
ment, and  the  future  Federal  Government's  hands  should  not  be 
tied  at  this  moment.  That  is  all  T  have  to  say  on  the  subject. 

Pandit  M.  M.  Malaviya:  Lord  Chancellor,  At  the  close  of  their 
Hydari,  Sir  Maneckjee  Dadubhoy  and  ])r.  Shafa'at  Ahmad  Khan 
appointment  of  which  they  recommend,  the  sub-Committee  say,  that 
it  will,  in  their  view,  have  a  most  important  role  to  play,  and  they 
anticipate  that  its  work  may  be  so  important,  and  the  subjects  with 
which  it  will  have  to  deal  so  numerous,  that  it  may  be  necessary  to 
appoint  two  Committees,  possibly  more — the  first  to  deal  with  a 
general  survey  of  the  problem  and  an  examination  of  the  questions 
dealt  with  in  paragraphs  f>  to  IT  and  21  to  25  of  the  Report,  and 
the  second  to  conduct  an  enquiry  relating  mainly  to  the  States, 
which,  they  say,  might  require  considerable  historical  research. 

The  discussions  that  have  taken  place  have  shown  that  Sir  Akbar 
Hydari,  Sir  Mnnerkjee  Dadabhoy  and  Dr.  Rhafa'at  Ahmad  Khan 
strongly  support  the  recommendation  for  the  appointment  of  this 
Expert  Committee.  It  hag  therefore  to  be  considered  whether  such 
an  Expert  Committee  is  wanted.  On  the  other  side,  you  have  the 
view  presented  by  Mahatma  Gandhi,  that  the  object  for  which  the 
sub-Committee  was  appointed  was  to  report  upon  the  general  prin- 
ciples upon  which  the  financial  resources  and  obligations  of  India 
should  be  apportioned  between  the  Federation,  the  British  Indian 
Units  jointly  and  severally,  and  the  States  Units.  In  view  of  the 
discussion  which  was  raised,  Mahatma  Gandhi  suggested  that  the 
general  principles  which  had  been  agreed  to  bv  the  sub-Committee 
might  be  accepted,  and  that  whatever  more  required  to  be  considered 
immediately  might  be  considered  by  the  sub-Committee,  to  which 
the  matter  might  be  referred  back.  The  object  was  that  principles, 
with  regard  to  which  there  was  general  agreement,  should  be 
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adopted  as  the  basis  of  the  constitution  which  we  are  to  frame,, 
and  that  matters  of  detail  should  be  postponed  to  a  future  date. 
That  date,  as  Mahatma  Gandhi  pointed  out,  would  be  when  the 
new  Government  of  India  had  been  constituted,  because  matters 
of  detail  could  best  be  examined  then.  The  Government  would 
know  what  further  principles  required  elucidation,  what  further 
recommendations  were  wanted  for  taxation  of  new  kinds,  and  so  on. 

In  this  conflict  of  views,  I  desire  to  draw  the  attention  of  the 
Committee  to  the  actual  recommendations  of  the  sub-Committee, 
because  that,  I  submit,  is  the  best  way  of  examining  whether  the 
recommendation  for  the  appointment  of  an  Expert  Committee  is 
one  which  this  Committee  should  accept. 

In  paragraph  4,  the  sub-Committee  make  the  basic  recom- 
mendation that : 

"  Any  theoretical  scheme  for  the  division  of  resources  and 
obligations  should,  before  being  embodied  in  the  constitution, 
be  put  to  the  test  of  a  careful  examination  of  its  probable 
results  by  some  body  which  is  fully  equipped  for  the  task. 
We  accordingly  recommend  that,  with  the  least  possible 
delay  after  the  conclusion  of  the  present  Session  of  this  Con- 
ference, an  Expert  Committee  should  be  constituted  for  the 
purpose  of  working  out  in  detail  a  financial  scheme  for  the 
Federation,  taking  as  its  starting-point  the  general  proposals 
contained  in  our  Report." 

Now,  My  Lord,  let  us  take  the  recommendations  under  each 
head.  I  find,  for  instance,  that  I  hoy  recommend  that  there  should 
be  a  considerable  degree  of  elasticity  in  the  financial  framework, 
and  that  amendments  of  the  constitution,  in  order  to  achieve  this, 
should  not  be  so  hedged  with  difficulties  as  to  be  almost  impracti- 
cable. I  take  it  there  will  be  general  agreement  in  this  Committee 
on  this  principle;  I  do  not  think  anyone  will  object  to  it. 

Then  the  sub-Committee  go  on  to  say  that — 

"  It  is  undesirable  to  disturb  the  existing  distribution  of 
resources  between  the  various  governments  in  India, 

unless there     are     imperative     reasons     for 

making  a  change." 

I  take  it  that  that  also  will  be  agreed  to. 

The  third  recommendation  is  as  follows:  — 

"  that,  at  all  events  to  begin  with,  the  Federation  and  its 
constituent  Units  are  likely  to  require  all  their  present  re- 
sources (and,  indeed,  to  need  fresh  sources  of  revenue) ;  so 
that,  on  the  whole,  it  is  improbable  that  any  considerable 
head  of  revenue  could  be  surrendered  initially  by  any  of 
the  governments  without  the  acquisition  of  alternative 
resources. " 

I  do  not  think  there  will  be  any  objection  to  that,  either. 
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Another  recommc-udatic  n  says  that  "  Central  "  subjects  should, 
as  far  as  possible,  be  eliminated.  This  is  a  matter  for  consideration 
here.  I  do  not  know  whether  the  Expert  Committee  can  pronounce 
any  particular  opinion  on  that  subject.  Then  one  of  the  points 
proposed  to  be  referred  to  the  Expert  Committee  is  that  they  should 
investigate  the  allocation  of  "  Central  "  civil  pension  charges 
between  Federal  and  "  Central  ".  That  certainly  does  not  call  for 
much  difference  of  opinion.  That  is  a  matter  for  the  experts  which 
can  be  taken  up  later  on  and  settled.  It  is  not  a  thing  which  is 

foing  to  be  embodied  in  the  constitution.     That  is  the  test  which 
wish  the  Committee  to  apply  to  the  recommendations  for  the 
work  which  is  to  be  entrusted  to  the  Expert  Committee. 

Another  recommendation  of  the  sub-Committee  is  that  if  all  the 
obligations  of  the  Federal  Government  are  covered  by  assets  to  be 
transferred  to  the  Federation,  the  whole  of  the  pre-Federation  debt 
should  be  taken  over  by  the  Federal  Government;  and  the  recom- 
mendation about  the  Expert  Committee  is  that  the  Expert  Com- 
mittee is  to  investigate  whether  the  obligations  are  covered  by  the 
assests,  and,  if  not,  to  fix  the  proportion  of  the  pre-Federation 
debt  to  be  classed  as  "  Central  ".  If  they  are  not  covered  by  the 
assets,  that  would  be  a  matter  for  consideration;  but  the  recom- 
mendation that — 

"  If     it    were     found that     all     the 

obligations  were  covered  by  assets  to  be  transferred  to  the 
Federation,  the  whole  of  the  pre-Federation  debt  should  be 
taken  over  by  the  Federal  Government." 

is  one  to  which  no  exception  can  be  taken,  and  this  principle  can 
he  adopted  now. 

I  take  another  recommendation  by  way  of  illustration.  Central 
charges,  if  any,  should  be — 

"  a  first  charge  against  the  Income-tax  collected  solely 
from  the  British  India  Provinces,  and  against  any  other 
revenue  collected  by  the  Federal  Government,  but  derived 
solely  from  British  India." 

I  do  not  know  that  the  Expert  Committee  need  pronounce  any 
opinion  on  that  matter.  This  is  a  matter  more  for  the  Government 
and  the  States  and  the  Provinces  to  consider  and  decide,  rather 
than  for  an  Expert  Committee  to  pronounce  an  opinion  upon.. 

There  is  a  suggestion,  in  regard  to  the  matter  of  the  Corporation 
tax,  that  the  Corporation  tax  should  be  classed  as  Federal ;  but  it 
is  coupled  with  tne  very  wise  clause  that,  if  the  States  will  agree 
to  the  principle,  the  Federal  system  of  taxation  should  not  be 
dependent  entirely  upon  "  indirect  taxes  ".  As  it  is  put  in  the 
^no-Committee's  Keport  it  is :  — 

"  As  regards  the  Corporation  tax  (now  called  the  Super-tax 
on  Companies),  however,  we  suggest  that,  if  the  necessity  of 
such  a  reinforcement  of  Federal  revenues  is  established,  this 
tax  should  be  included  in  the  list  of  Federal  taxes;  and  we 
hope  that  the  States  will  agree  to  this  principle/' 


563 

but  it  is  added :  — 

"  If  federalisation  of  the  Corporation  taxe  were  not 
accepted  by  the  States,  it  would  continue  to  be  treated  as  a 
British  India  source  of  revenue." 

The  recommendation  of  the  sub-Comniittee  is  clear.  That  does 
not  require  any  exploration  by  the  Expert  Committee.  It  is  also 
suggested  that  the  Expert  Committee  should  determine,  with  refer- 
ence to  the  actual  budgetary  position,  whether  any  reinforcement 
of  Federal  revenues  by  means  of  allocation  of  Corporation  tax  to 
the  Federal  Government  is  necessary.  I  am  certain  that,  even  if 
such  an  investigation  were  made,  its  result  is  not  £oing  to  be  in- 
corporated in  the  constitution.  It  is  to  be  made  with  reference  to 
the  actual  budgetary  position,  but  of  what  year?  Is  it  to  be  the 
budgetary  position  of  the  present  year?  Will  it  be  the  same  next 
year?  Is  it  likely  to  be  the  same  the  third  year?  The  budgetary 
position  changes  year  by  year;  and  what  on  earth  is  to  be  the 
recommendation  of  the  Expert  Committee  which,  it  is  said,  should 
determine,  with  reference  to  the  actual  budgetary  position,  whether 
any  reinforcement  of  Federal  revenues,  by  allocation  of  Corporation 
tax  to  the  Federal  Government,  is  necessary?  I  am  sure  it  will 
be  recognised  that  it  would  not  be  fair  to  impose  such  a  task  upon 
any  Expert  Committee. 

Sir  Maneckjee  Dadabhoy :  It  is  the  average  budgetary  position. 
I  quite  agree  with  you  that  the  Budget  would  differ  every  year, 
ana  that  one  year's  figures  would  not  tally  with  another  year's 
figures. 

Pandit  M.  M.  Malaviya :  The  average  of  what  years, 
Sir  Maneckjee? 

Sir  Maneckjee  Dadabhoy:  The  average  of  a  few  years. 

Pandit  M.  M.  Malaviya:  What  particular  period  would  you 
take? 

Sir  Maneckjee  Dadabhoy:  Take  the  last  three  years. 

Pandit  M.  M.  Malaviya :  And  under  the  new  system  or  under 
the  existing  system? 

Sir  Maneckjee  Dadabhoy :  Well,  of  course,  the  new  system  is 
not  in  operation  yet. 

Pandit  M.  M.  Malamya:  Well,  who  will  venture  to  look  into 
the  future  and  prophesy  what  the  budgetary  arrangements  two  or 
three  years  hence  will  be  in  the  Government  of  India ;  what  reduc- 
tions of  expenditure  it  will  bring  about;  what  sources  of  revenue 
it  will  abandon;  what  new  sources  of  revenue  it  will  adopt?  I  am 
sure  that  no  man  with  any  practical  knowledge  of  finance  would 
seriously  put  forward  the  suggestion  that  the  average  Budget  of 
any  particular  period  of  years  should  be  adopted  as  the  basis  of 
such  an  enquiry,  especially  nowadays.  We  do  not  know  where  the 
budgetary  position  will  stand  next  year  and  the  year  afterwards, 
and  so  on.  I  submit,  therefore,  that  this  recommendation,  that 
the  Expert  Committee  should  determine,  with  reference  to  the 
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/actual  budgetary  position,  whether  any  reinforcement  of  Federal 
revenue  by  means  of  allocation  of  Corporation  tax  to  the  Federal 
Government  is  necessary,  is  an  impossible  proposition. 

With  regard   to  the  list  of  the  classification  of  revenues   as 
Federal  and  Provincial,  it  is  suggested  that — 

"  these  lists  should  be  examined  by  the  Expert  Committee, 
not  only  in  order  to  review  them  generally,  but  also  to 
expand  and  particularise  them,  and  to  include  in  them  all 
sources  of  taxation  at  present  used  in  British  India  or  under 
contemplation/' 

My  Lord,  I  do  not  think  that  a  proposition  like  this  can  be  seriously 
considered.  The  classification  of  the  list,  so  far  as  it  has  been  made 
now,  is  clear.  We  might  suggest  some  additions.  We  might 
suggest  some  alterations.  But  where  is  the  need  for  an  Expert 
Committee  to  revise  these  lists,  to  review  them  generally,  to  expand 
and  particularise  them,  and  to  include  in  them  all  sources  of  taxa- 
tion at  present  used  in  British  India  or  under  contemplation?  The 
Government  of  India  appointed  a  Taxation  Enquiry  Committee 
some  years  ago.  That  Committee  has  made  recommendations  as  to 
possible  sources  of  taxation.  When  the  new-  Government  of  India 
is  constituted  it  will  be  its  privilege,  as  its  duty,  to  consider  what 
sources  of  taxation  might  be  adopted,  and  which  might  be  dropped. 
I  do  not  think  that  any  Expert  Committee  can,  at  present,  usefully 
pronounce  an  opinion  on  this  matter.  Most  certainly  I  venture 
to  say  that  Parliament  would  not  think  of  embodying  a  recom- 
mendation like  that,  if  ever  made,  into  the  constitution. 

Then,  My  Lord,  Contributions  from  Provinces,  if  there  should 
he-  a  substantial  Federal  deficit,  have  been  recommended ;  but  it  is 
added  that  the  Expert  Committee  should  determine  the  most 
appropriate  basis  on  which  such  contributions  are  to  be  made.  At 
what  period  will  the  Expert  Committee  sit  and  work,  and  upon 
what  state  of  affairs  will  it  base  its  judgment.  Are  we  to  assume 
that  a  substantial  Federal  deficit  has  occurred,  and  is  the  Expert 
Committee  to  proceed  on  that  basis  without  being  able  to  determine 
the  measure  of  that  Federal  deficit?  Will  the  Committee  require 
to  know  the  financial  positions  of  the  Provinces,  and  in  what  straits 
they  may  be  at  the  moment?  The  word  used  in  more  than  one 
place  is  "  determine  ".  The  Expert  Committee,  therefore,  is  vested 
with  greater  power  than  Expert  Committees  are  usually  given. 
One  would  think  that  the  Federal  Government  and  the  Provincial 
Governments  would  have  their  representatives  meet  together  to 
weierh  the  entire  situation,  and,  in  view  of  the  situation  existing: 
at  the  time  at  which  a  contribution  might  be  required,  would  decide 
what  contributions,  if  any,  should  be  made*. 

As  regards  contributions  from  the  States,  it  is  said  that  the 
Expert  Committee  is  to  examine  the  whole  question  of  cash  contri- 
butions from  States  and  ceded  territories  and  pronounce  an  opinion 
as  to  the  equities  in  each  individual  case.  The  recommendation  of 
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•the  sub-Committee  is  clear.     They  have  recommended,  as  regards 
cash  contributions,  that  there  is — 

"  generally  speaking,  no  place  for  contributions  of  a 
feudal  nature  under  the  new  Federal  Constitution ;  and  only 
the  probability  of  a  lack  of  Federal  resources  at  the  outset 
prevents  our  recommending  their  immediate  abolition." 

I  submit  that  we  should  accept  the  recommendation  and  decide 
that  they  should  be  abolished  forthwith.  These  contributions  have 
been  described  as  tributes.  Tributes  cannot  exist  in  a  free  India, 
in  which  the  relations  of  the  States  and  the  Federal  Government 
will  be  determined,  not  under  circumstances  similar  to  those  which 
existed  when  Treaties  were  entered  into  between  the  States  and  the 
East  India  Company,  but  under  happier  conditions,  when  the  States 
will  be  actual  participators  in  the  Government  of  India  as  a  whole. 
There  can  be  no  question  under  the  new  system  of  any  cash  contri- 
bution made  bv  any  State,  howsoever  humble  it  may  be ;  and  no 
Expert  Committee  is  needed  to  determine  the  question  of  cash 
contributions  from  States. 

The  sub-Committee  also  states  that  it  has  been  unable  to  investi- 
gate in  detail  the  claim  of  the  States  that,  through  having  ceded 
territory,  some  of  them  will  be  liquidating  a  liability  in  respect 
of  Federal  burdens;  and  it  proposes  that  the  Expert  Committee 
should  examine  the  whole  question  and  pronounce  an  opinion  as 
to  the  equities  in  each  individual  case.  I  know  that  discussions 
relating  to  contributions  and  ceded  territories  have  been  going  on  for 
some  time  past  between  the  Government  and  some  of  the  States. 
They  have  not  been  easy  of  solution.  Is  this  Expert  Committee 
to  give  us  a  solution  of  each  individual  rase  and,  if  so,  within  what 
period?  Hitherto  the  Government  of  India  have  appointed  repre- 
sentatives, and  the  States  have  appointed  their  representatives,  and 
many  such  questions  have  been  solved  by  discussions  between  them. 
How  is  this  Expert  Committee  to  pronounce  an  opinion  within  a 
few  months  on  the  equities  of  each  individual  case;  and  is  that  to 
be  embodied  in  the  constitution? 

Then  I  find  that  the  question  whether  "  Narcotics  "  should, 
for  the  purposes  of  taxation,  include  Tobacco,  has  been  left  open. 
Do  we  require  it  to  be  examined  by  an  Expert  Committee?  What 
expert  knowledge  is  required  to  examine  whether  Commercial 
Stamps  should  be  federalised  or  not?  A  commercial  opinion  may 
be  expressed,  but  I  do  not  see  that  you  want  to  set  up  an  Expert 
Committee  to  examine  the  question.  Further,  My  Lord,  there  is 
a  proposal  regarding  Terminal  taxes,  as  to  wli ether  there  should 
be  any;  and  it  is  recommended  that  the  Expert  Committee  should 
examine  the  possible  objections  raised  to  these  taxes  and  stiff  prested 
conditions  subject  to  which  the  imposition  of  these  taxes  mitrht  be 
permitted.  Is  this  Expert  Committee  to  take  over  the  function  of 
the  future  Government  of  India  and  the  future  Legislature  of  the 
country  on  such  questions?  Whether  these  tnxes  should  be,  per- 
mitted or  not  is  a  matter  which  has  to  be  decided  bv  the  represen- 
tatives of  the  people,  who  will  be  assembled  in  the  Legislature. 
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Why  should  such  an  Expert  Committee  be  troubled  with  such  a 
matter  ? 

Another  of  the  recommendations  says  that  no  form  of  taxation 
should  be  levied  by  any  Unit  of  the  Federation  on  the  property 
of  the  Federal  Government;  and  then  the  sub-Committee  go  on 
to  say:  — 

"  The  precise  form  in  which  this  principle  should  be 
expressed  should  be  examined  by  the  Expert  Committee." 

The  principle  is  that  no  form  of  taxation  should  be  levied  by  any 
Unit  of  the  Federation  on  the  property  of  the  Federal  Government. 
I  should  think  that  is  clear  enough.  I  do  not  see  why  the  possible 
precise  form  in  which  this  principle  should  be  expressed  requires 
to  be  examined  by  an  Expert  Committee. 

Another  recommendation  which  the  sub-Committee  have  made 
is  this.  They  say:  — 

"  It  should,  we  think,  be  open  to  the  Federal  Government, 
with  the  assent  of  the  Federal  Legislature,  not  only  to  make 
grants  to  Provinces  and  States  for  specified  purposes,  but 
also,  in  the  event  of  its  ultimately  finding  that  Federal 
revenues  yield  an  apparently  permanent  surplus,  to  be  free, 
as  a  possible  alternative  to  reduction  of  taxation,  to  allocate 
the  surplus  proceeds  to  the  constituent  Units  of  the  Federa- 
tion, both  States  and  British  Indian  Provinces. ** 

That  is  the  general  recommendation.  The  special  recommendation 
is  that  the  proportions  in  which  the  funds  which  may  be  available 
should  be  divided  among  the  Units — whether  according  to  their 
respective  revenues,  or  to  population,  or  to  some  other  criterion — 
should  be  determined  by  tne  Expert  Committee.  Now,  My  Lord, 
we  do  not  know  when  such  a  situation  will  arise  when  there  will  be 
funds  available  for  distribution ;  but  when  such  funds  are  available 
for  distribution,  will  not  the  Federal  Government  be  able  to  settle 
the  matter  itself  after  correspondence  with  the  Provincial  Govern- 
ments and  the  States  P  I  do  not  see  how  any  experts  will  be  able 
to  picture  to  themselves  the  conditions  which  may  be  present  at  any 
particular  period  of  time — the  respective  financial  positions  of  the 
various  Provincial  Units  and  States  which  may  be  concerned  in 
the  matter — so  as  to  be  able  to  suggest  according  to  what  rule — 
"  whether  according  to  their  respective  revenues,  or  to  population, 
or  to  some  other  criterion  " — the  division  of  the  funds  should  take 
place. 

Another  recommendation  is  that  the  proceeds  of  taxes  on  Income, 
after  the  deduction  of  "  Central  "  charges,  if  any,  should  be  re- 
distributed to  the  Provinces,  but  that  such  taxes  should  still  be 
collected  from  the  whole  of  British  India  by  one  centralised 
administrative  service.  The  recommendation  with  regard  to  the 
Expert  Committee  is  that  the  principles  on  which  the  proceeds 
of  the  Income-tax  should  be  so  distributed  should  be  considered  by 
the  Expert  Committee.  What  is  the  future  Government  of  India 
to  do?  All  these  functions  might  very  well  be  left  to  the  Govern- 
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ment  of  India — the  Federal  Government,  that  is — to  settle.  The 
principles  on  which  the  proceeds  of  the  Income-tax  should  be 
re-distributed,  it  is  said,  should  be  considered  by  the  Expert 
Committee,  which,  it  is  recommended,  should  also  consider 
the  question  of  uniformity  of  rate.  A  great  deal  of  knowledge  will 
be  required  of  the  Provinces  and  of  the  States  of  India  generally, 
of  the  conditions  of  the  people  in  different  parts  of  the  country  and 
of  the  average  income  of  the  people,  before  any  such  question 
could  be  fairly  decided.  I  submit  that  no  Expert  Committee  is 
needed  to  deal  with  this  question  beforehand. 

Another  recommendation  is,  however,  that  the  proposed  Expert 
Committee  should  include  in  its  enquiry  the  question  of  the  possi- 
bility of  empowering  the  Provinces  to  raise  a  tax  on  agricultural 
incomes.  My  Lord,  the  possibility  of  raising  a  tax  on  agricultural 
incomes  has  been  much  discussed  in  the  past.  I  do  not  think  that 
any  Expert  Committee  which  may  bo  appointed  will  be  able  to  add 
very  much  to  the  general  knowledge  on  the  subject.  Is  it  meant 
that  it  should  go  beyond  that,  and  that  its  recommendations  should 
be  accepted,  supposing  it  to  recommend  that  a  tax  should  be  raised 
on  agricultural  incomes?  If  that  is  so,  it  will  be  trespassing  on 
the  functions  of  the  Government  of  the  country. 

Then  there  is  a  recommendation  that  Provincial  borrowings  and 
Federal  borrowings  should  be  co-ordinated  as  far  as  possible,  and 
it   is   recommended   that   the   Expert   Committee   should   consider 
whether  this  should  be  done  by  the  constitution  of  a  Federal  Loans 
Board  or  Council,    "  consisting  of  representatives  of    the  Federal 
Government  and  of  the  constituent  Units."     I  do  not  know  that 
that  will  be  required  to  be  incorporated  in  the  constitution. 
I  think  I  have  drawn  attention  sufficiently — 
Chairman :  to  a  number  of  points  for  which  you  say  you  really 
do  not  want  an  Expert  Committee. 

Pandit  M.  M.  Malaviya:  Yes.  In  view  of  these,  I  do  not 
think  there  is  any  work  needed  to  be  done  by  an  Expert  Committee. 
These  are  matters  mostly  to  be  settled  by  the  representatives  of 
the  Government  and  of  the  Provinces,  or  they  are  matters  which 
will  be  settled  by  experts  whom  the  Government  of  the  future 
may  appoint  on  certain  questions.  These  are  certainly  not  matters 
for  which  an  Expert  Committee  should  be  appointed  at  this  stage, 
and  which  would  require  six  months  time  in  which  to  do  its  work. 

With  regard  to  the  question  of  the  two  parts  of  the  enquiry, 
the  first  is  to  be  a  general  survey  of  the  problem.  I  submit  that 
the  sub-Committee's  Report  has  made  a  general  survey  of  the 
problem,  and  has  made  its  recommendations  on  that  survey;  but 
it  is  recommended  that — 

"  the  principal  object  of  the  first  enquirv  would  be  a 
general  survey  of  the  problem  and  an  examination  of  the 
questions  dealt  with  in  paragraphs  5  to  17  and  21  to  25  of 
our  Report." 

I  fail  to  see,  My  Lord,  where  is  the  need  for  an  Expert  Committee 
to  deal  with  the  problems  which  have  been  considered  and  reported 
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upon  by  the  sub-Committee  which  was  presided  over  by  so* 
experienced  a  Parliamentarian  as  Lord  Peel,  and  which  had  on 
it  such  representatives  of  Indian  States  as  Sir  Akbar  Hydari, 
Sir  Mirza  Ismail,  Colonel  Haksar,  and  other  gentlemen  who  are 
familiar  with  the  questions  of  the  finances  of  the  different  States 
and  of  the  financial  relations  of  the  Government  of  India  with  the 
States.  I  submit,  therefore,  that  there -is  no  occasion  to  appoint 
such  a  Committee  for  what  has  been  described  as  the  first  enquiry. 

As  regards  the  second  enquiry,  which  is  to  relate  mainly  to  the 
States,  it  is  said  that  it  would  require  considerable  historical 
research.  My  Lord,  if  it  will  require  considerable  historical 
research,  I  fail  to  see  what  result  it  will  produce  which  will  require 
to  be  embodied  in  the  constitution.  It  may  require  considerable 
historical  research,  although  I  do  not  know.  The  Butler  Committee 
went  into  the  question  of  the  States  and  their  relations  with  the 
Government  of  India.  The  representatives  of  the  States  have  been 
busy  with  this  question  for  a  long  time,  and  I  believe  that  in  the 
Secretariat  of  the  Chamber  of  Princes  they  have  got  very  valuable 
information  on  these  questions  which  perhaps  it  would  be  difficult 
for  any  Expert  Committee  to  collect  without  their  help. 

It  seems  to  me,  therefore,  that  the  general  recommendations  of 
this  sub-Committee  should  be  accepted.  This  is  what  Mahatma 
Gandhi  suggested  yesterday.  The  object  of  his  suggestion  was 
that,  if  it  was  felt  that  there  was  any  difficulty  in  adopting  the 
general  principles,  then  the  matter  might  be  referred  to  the  sub- 
committee for  a  further  llcport ;  but  only  if  no  such  difficulty  is 
felt — and  I  think  none  should  be  felt,  in  view  of  the  recommenda- 
tions which  have  been  made.  I  have  not  heard  any  objection  taken 
to  any  particular  recommendation,  or  any  strong  objection  raised; 
and  if  there  is  such  an  objection,  it  can  be  disposed  of  here.  But 
most  certainly  I  fail  to  see  any  reason  why  we  should  be  hampered 
by  any  proposal  for  the  appointment  of  such  a  Committee.  I 
therefore  recommend  that  the  general  principles  recommended  by 
the  sub-Committee  should  be  adopted.  I  also  recommend  that  the 
clause  in  the  fourth  paragraph  of  the  Report,  that — 

"  Any  theoretical  scheme  for  the  division  of  resources  and 
obligations  should,  before  being  embodied  in  the  constitution, 
be  put  to  the  test  of  a  careful  examination  of  its  probable 
results  by  somebody  which  is  fully  equipped  for  the  task," 

and  the  recommendation  for  the  appointment  of  the  Expert  Com- 
mittee, should  not  be  accepted.  If  we  are  agreed  on  these  two 
points,  the  work  of  this  Committee  can  go  forward. 

My  Lord,  I  cannot  contemplate  with  equanimity  a  long  post- 
ponement of  the  question  of  the  framing  of  the  constitution  for  the 
future  Government  of  India.  Unless  there  is  a  reason  to  the  con- 
trary which  will  commend  itself  to  the  members  of  the  Conference 
generally,  the  sooner  we  come  to  a  decision  as  to  what  the  constitu- 
tion is  to  be  the  better  will  it  be  for  all  interests  concerned.  I 
therefore  request  the  Committee  to  examine  this  proposal  closely.. 
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If,  as  I  have  submitted,  the  Committee  are  satisfied  that,  speaking 
generally,  none  of  the  matters  recommended  to  be  entrusted  to  the 
enquiry  by  an  Expert  Committee  is  such  as  should  stand  in  the 
way  of  proceeding  with  the  work  of  the  constitution,  we  should 
come  to  a  unanimous  conclusion  on  that  point.  I  am  sure,  from 
what  Their  Highnesses  The  Maharaja  of  Bikaner  and  the  Nawab 
Sahib  of  Bhopal  have  said,  and  from  what  Sir  Akbar  Hydari  has 
said,  and  from  what  other  representatives  have  said,  that  it  is  clear 
that  the  States  do  not  want  that  there  should  be  any  delay  in  fram- 
ing the  constitution  of  the  future  Government  of  India ;  and  if 
the  States  are  agreed  that  these  principles  are  generally  acceptable 
to  them,  then  I  submit  that  we  should  decide  to  adopt  them,  and 
to  proceed  with  the  work  of  framing  the  constitution. 

Lord  Peel :  Lord  Chancellor,  I  do  not  wish  at  this  stage  to  reply 
-generally  to  all  the  criticisms  that  have  been  made  by  different 
members  of  the  Committee.  I  merely  want  to  make  one  suggestion 
about  an  alteration  in  the  draft  of  the  "Report.  I  have  not  had 
the  opportunity  of  submitting  it  to  the  sub-Committee,  but  I  should 
like  to  mention  it  at  this  stage  only  as  a  suggestion,  as  a  mere 
suggestion,  in  order  possiblv  to  remove  some  misconception  that 
has  arisen  as  to  the  scope  of  the  Expert  Committee.  I  should  like 
to  do  it  at  this  stage  because  members  who  speak  subsequently 
might  perhaps  have  an  opportunity  of  expressing  their  opinion 
upon  it.  I  think  there  has  been,  in  the  minds  of  some  speakers 
listening  to  the  debate,  some  slight  misunderstanding  as  to  the 
actual  intention  of  the  sub-Committee  in  the  proposal,  or  in  the 
scope  of  ihe  proposal,  which  they  have  put  forward  as  to  the  Expert 
Committee.  I  should  like  to  call  their  attention,  if  I  may,  to 
certain  words  in  paragraph  4,  at  the  end  of  the  first  paragraph. 
Tf  reads  thus  :  — 

"  The  Expert  Committee  must  have  for  its  guidance  some 
general  principles  of  the  kind  set  out  below;  but  it  should 
be  free  to  make  alternative  suggestions  if,  on  closer  exami- 
nation of  the  facts,  a  probability  is  disclosed  that  any  general 
principle  laid  down  by  us  would,  in  practice,  prove  un- 
workable/' 

I  think  that  has  been  to  some  extent  interpreted  by  some  of  the 
speakers  as — I  will  not  say,  a  general  invitation,  but — a  sort  of 
permission  to  this  Committee  really  to  examine  all  these  general 
principles  and  possibly  substitute  fresh  ones,  and  in  fact  throw 
into  the  melting  pot  the  whole  scheme,  or  nearly  the  whole  of  it, 
proposed  by  the  Finance  sub-Committee.  Of  course  it  was  not 
intended  to  do  that.  We  only  wanted  a  certain  liberty  to  the 
Expert  Committee  to  make  alternative  suggestions  in  certain  cases 
if  they  found  that,  in  practice,  examining  carefully  the  application 
of  a  particular  principle,  the  application  of  that  principle  might 
prove  to  be  unworkable.  It  is  possiL.e  that  the  Report  in  that 
respect  was  framed  in  rather  too  general  a  language,  and  I  was 
going  to  make  the  following  suggestion.  After  the  words  "  the 
.Expert  Committee  must  have  for  its  guidapce  some  general  prin- 
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ciples  of  the  kind  set  out  below/'  I  propose  to  substitute  the 
following  in  place  of  the  next  three  lines  in  the  Report :  — 

"  If  the  Expert  Committee  finds,  on  closer  examination 
of  the  facts,  that  any  general  principle  laid  down  in  our 
Report  would,  in  practice,  prove  unworkable,  it  will  of  course, 
be  open  to  it  to  indicate  by  what  means,  in  its  opinion,  the 
difficulty  may  be  overcome." 

That,  I  think,  would  have  a  limiting  effect  upon  the  operations  of 
the  Committee;  and  I  think  it  would  make  clearer,  if  not  quite 
clear,  what  was  the  intention  of  the  sub-Committee,  that  this  depar- 
ture from  the  general  principles  laid  down  for  the  guidance  of  the 
Expert  Committee  should  only  be  made  in  certain  specific  cases. 
I  throw  out  the  words  I  have  just  read  for  the  consideration  of  the 
Committee. 

Sir  Maneckjee  Dadabhoy :  We  are  prepared  to  accept  that  on 
this  side. 

Sir  Akbar  Hydari :  It  was  represented  that  perhaps  there  might 
be  some  difficulty  in  that  respect. 

Pandit  M.  M.  Malaviya:  I  am  opposed  io  the  recommendation 
for  the  appointment  of  the  Expert  Committee  now.  I  think  it 
should  be  left  to  be  appointed  by  the  future  Government  of  India. 

Lord  Peel:  I  may  perhaps  deal  with  that  later.  At  this  stage 
I  only  wanted  to  put  forward  those  words. 

Diwan  Bahadur  Mudaliyar :  As  I  have  listened  to  the  debate 
during  the  last  three  days,  I  think  it  is  perfectly  clear  that,  on  the 
general  principles  laid  down  by  the  sub-Committee,  there  has  been 
a  very  fair  agreement  on  all  sides  of  the  Committee.  One  question 
which  loomed  large  during  the  last  few  days  is  that  of  the  composi- 
tion, the  appointment  ana  the  functions  of  the  Expert  Committee. 
I  think  the  intervention  of  Lord- Peel  a  few  minutes  ago  has  consi- 
derably eased  the  position  with  reference  to  the  Expert  Committee 
as  far  as  I  am  concerned. 

I  should  like  first  to  deal  with  the  suggestion  for  the  appoint- 
ment of  an  Expert  Committee  and  try  to  point  out  what  exactly 
ivS  the  difficulty  that  some  of  us  feel  in  accepting  that  recommenda- 
tion in  the  form  in  which  it  was  first  presented  in  the  Report  of  the 
sub-Committee.  Two  Committees  are  in  fact  contemplated  by  that 
Report.  There  is  an  Exnert  Committee  which  would  deal  with  the 
general  principles  which  have  been  laid  down  by  the  Federal 
Finance  sub-Committee,  and  there  is  a  second  Expert  Committee 
which  would  deal  with  questions  relating  4o  individual  States  and 
adjustments  with  individual  States. 

Let  me  take,  first  of  all,  the  first — and,  if  I  may  say  so,  the  more 
important-—  Expert  Committee,  and  try  to  analyse  what  are  the 
difficulties  some  of  us  feel  in  the  way  of  the  appointment  of  an 
Expert  Committee  and  in  the  wav  of  the  acceptance  of  its  recom- 
mendations. The  reason  why  that  Expert  Committee  and  the 
need  for  its  appointment  have  been  canvassed  so  largely  is  merely 
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this.  At  what  stage  are  the  conclusions  of  that  Expert  Committee 
to  be  implemented  r  Are  they  to  be  implemented  in  the  constitution 
we  are  going  to  draft?  Is  the  draft  Bill,  which  we  all  hope  will 
emerge  as  a  result  of  the  discussions  at  this  Round  Table  Conference, 
going  to  be  held  up  and  the  Parliamentary  procedure  thereon  going 
to  be  delayed  until  the  Expert  Committee  has  reported? 
What  would  be  the  implications  of  that  suggestion?  After 
the  Expert  Committee  has  reported,  a  third  Hound  Table 
Conference  would  be  inevitable.  The  general  principles  would  still 
have  to  be  agreed  upon  by  the  States  en  masse,  if  I  may  say  so, 
and  by  the  British  Indian  Provinces  en  masse.  It  is  not  a  question 
of  adjustment  with  any  single  State,  but  the  position  of  the  entire 
body  of  States  depends  upon  the  result  of  that  expert  investigation. 
If  that  is  the  position  then  it  is  obvious  that  there  cannot  emerge 
a  draft  Bill  at  the  conclusion  of  the  sittings  of  this  present  Session 
of  the  Round  Table  Conference.  Whether  the  next  Session  is  held 
in  England  or  India  is  another  matter;  but  it  is  quite  clear  that 
the  draft  Bill  which  we  hoped  would  emerge  out  of  the  deliberations 
of  this  Conference,  and  the  legislation  which  will  pass  through 
Parliament  as  a  result  of  it,  would  be  held  up. 

There  has  been  a  great  deal  of  talk  about  the  completed  picture* 
Sir  Samuel  Hoare  used  the  phrase  on  the  last  occasion,  and  many 
of  us  gave  our  assent  to  the  idea  that  a  complete  picture  should  be 
seen  before  we  were  committed  to  the  proposal  of  a  Federation.  It 
seems  to  me,  however,  that  the  complete  picture  should  be  regarded 
as  the  picture  from  the  point  of  view  of  the  British  Indian  Provinces 
and  the  Indian  States  as  a  whole,  and  not  from  the  point  of  view 
of  every  single  individual  State.  We  would  like  to  have  the  agree- 
ment of  the  States  en  masse  as  regards  any  principles  of  taxation 
&nd  any  allocation  of  sources  of  revenue  to  the  Federal  Government 
and  the  Units.  That  is  why  we  suggest  that  the  appointment  of  a 
Committee  to  consider  the  allocation  of  these  sources  of  revenue  and 
to  frame  proposals  with  reference  to  them  would  delay  the  draft 
Bill,  would  delay  the  constitution,  and  would  therefore  endanger 
the  Federation.  It  is  not  possible  to  think  of  the  consequences  of 
further  delay  before  we  are  committed  to  the  draft  Bill  embodying 
the  Federation.  The  draft  Bill  will  be  the  completed  picture,  in 
my  opinion,  to  which  the  States  en  ma$se  will  agree  and  to  which 
the  British  Indian  Provinces  en  masse  will  agree. 

Chairman :  Would  you  mind  telling  me  just  what  you  envisage 
when  you  speak  of  the  draft  Bill? 

Diwan  Bahadur  Mudaliyar :  On  this  particular  question,  I 
should  like  to  confine  myself  at  the  present  moment  to  finance, 
because  we  are  dealing  with  finance.  In  the  draft  Bill  there  will 
be  provision  for  sources  of  revenue  for  the  Federal  Government  and 
for  sources  of  revenue  for  the  Provincial  Governments. 

Chairman:  To  what  Bill  are  you  referring? 

Diwan  Bahadur  Mudaliyar :  To  the  draft  Bill  which  will  pass 
through  your  Houses  of  Parliament.  We  have  taken  it  for  granted 
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that,  at  the  conclusion  of  our  deliberations,  draughtsmen  will  draft 
„!  Bill  to  pass  through  your  two  Houses  of  Parliament.  That  draft 
Bill,  in  my  opinion,  should  represent  the  completed  picture  to 
which  the  States,  generally  speaking,  have  given  their  adherence, 
and  British  India,  generally  speaking,  has  given  its  adherence. 

Chairman :  You  speak  of  the  decisions  of  this  Committee,  and 
1  should  like  to  know  when  they  are  coming! 

Diwan  Bahadur  Mudaliyar :  Taking  the  question  of  finance,  Aly 
Lord,  the  Federal  Finance  sub-Committee  has  submitted  a  umini- 
mous  Report,  in  which  certain  principles  have  been  laid  down,  [t 
may  be  that,  on  further  consideration,  some  of  these  principles  may 
have  to  be  modified.  All  that  I  would  suggest  is  that  these  prin- 
ciples, if  acceptable  to  the  whole  Committee,  will  become  the 
decisions  of  this  Conference  and  will  be  embodied  in  the  draft  Bill. 

Chairman :  Are  we  to  have  a  Bill  by  piece-meal,  or  only  a  Bill 
for  this  particular  thing? 

Diwan  Bahadur  Muclaliyar :  This  will  be  one  of  the  clauses  in 
the  new  constitution.  If  we  can  complete  each  chapter  as  we 
proceed,  ultimately  the  draft  Bill  will  complete  itself. 

Chairman:  Have  you  envisaged  the  number  of  chapters? 

Diwan  'Bahadur  Mudaliyar :  I  cannot  immediately  say  what  the 
number  of  chapters  will  be,  but  I  can  certainly  give  some  of  the 
details  of  the  various  chapters. 

Chairman :  I  should  be  most  grateful  if  you  would,  for  example, 
tell  us  the  first  chapter.  What,  in  your  opinion,  would  be  the  first 
chapter  ? 

Diwan  Bahadur  Mudaliyar :  The  first  chapter  would  be  the 
composition  of  the  Federation.  The  Federation  will  consist  of  the 
Indian  States  and  British  Indian  Provinces — such  Indian  States 
a,s  will  enter  the  Federation,  and  all  British  Indian  Provinces 
without  exception. 

Chairman  :  The  first  part  would  be  a  chapter  dealing  with  the 
Indian  Federation  ? 

Diwan  Bahadur  Mudaliyar :  Yes. 

Chairman:  What  is  the  second  chapter? 

Diwan  Bahadur  Mudaliyar:  The  second  chapter  will  deal  with 
the  composition  of  the  Federal  Parliament. 

Chairman:  I  have  that  down  as  the  third  chapter.  The  first 
chapter  is  "  Indian  Federation."  Let  us  say  the  second  chapter 
i*  "  The  Federal  Legislature."  What  is  the  third  chapter? 

Diwan  Bahadur  Mudaliyar :  The  third  chapter  will  relate  to  the 
Federal  Government. 

Chairman:  I  have  got  it  "  Federal  Executive."     Is  that  right? 

Diwan  Bahadur  Mudaliyar:  Yes. 

Chairman:  Shall  we  pxit  it  in  this  way:  Chapter  I,  the  Indian 
Federation;  Chapter  II,  the  Federal  Executive;  Chapter  III,  the 
Federal  Legislature? 
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Diwan  Bahadur  Mudaliyar:  Yes. 

Sir  Muhammad  Shaft :  Before  Chapter  I,  the  Indian  Federation,- 
there  ought  to  be  some  definitions.     Where  will  these  come? 

Chairman:  I  have  thought  of  that.  I  do  not  say  I  have  tossed 
up  for  it ;  but  in  some  Acts  they  come  at  the  beginning  and  in  other 
Acts  they  come  at  the  end.  I  have  got  mine  at  the  end.  What  do 
you  think  the  next  chapter  should  be,  Mr.  M  \idaliyar? 

Diwan  Bahadur  Mudaliyar :  The  powers  of  the  Federal  Legis- 
lature. 

Chairman:  I  have  got  it  "  Provincial  Executive.  Provincial 
Legislature. " 

Diican  Bahadur  Muduliyar :  I  thought  we  would  come  to  Pro- 
vincial after  we  had  finished  with  the  Central. 

Chairman:  What  do  you  say  the  next  one  is? 

Diwan  Bahadur  Mudaliyar :  The  powers  of  the  Federal  Govern- 
ment— the  Federal  Executive. 

Chairman :  I  have  got  thai.  Would  you  accept  "  Relations 
between  the  Federal  Government  and  the  Federal  Units  ?  " 

Diwan  Bahadur  Mud(diyar :  Yes. 

Chairman:  I  have  got  that  down  as  V.  What  about  the  next 
one?  I  have  got  "  Financial  Provisions  "  down.  Is  that  right? 

Diwan  Bahadur  Mudaliyar:  Yes,  a  chapter  on  Taxation  and 
Finance. 

Chairman  :  I  do  not  want  to  go  very  much  further.  I  have  got 
No.  VII  down  as  "  Judicature/'  Will  that  meet  with  your 
approval  ? 

Diwan  Bahadur  Mudaliyar:  Yes. 

Chairman :  That  is  the  Federal  Court  which  we  are  going  to  dis- 
cuss to-morrow.  Could  you  kindly  tell  me  this.  We  have  nearly 
settled  these  financial  provisions,  and  I  shall  not  have  any  difficulty 
there;  but  what  about  the  Federal  Executive? 

Diwan  Bahadur  Mudaliyar:  I  do  not  understand  Your  Lord- 
ship. 

Chairman:  When  we  have  got  agreement  on  all  those,  we  shall 
be  prepared  to  draft  the  Bill? 

Diwan  Bahadur  Mudaliyar :  Yes. 

Chairman:  I  am  sorry  to  interrupt  you,  but  you  were  just 
touching  on  the  very  vital  point  of  the  question,  because  we  are 
really  now  getting  to  something  being  done,  and  I  hope  to  finish 
these  financial  provisions,  and  I  hope  to  finish  the  judicature  very 
soon.  I  have  got  one  or  two  other  things  down — Public  Services, 
the  Secretary  of  State,  Machinery  for  Constitutional  Amendments, 
and  so  on,  but  I  will  not  trouble  you  with  those  now.  I  am  so  sorry 
to  interrupt  you,  but  when  you  said  this  I  was  only  thinking 
whether  you  wanted  to  have  "seven  or  eight  Acts  of  Parliament, 
one  dealing  with  Finance  only;  but  we  must  get  them  all,  must* 
we  not? 
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Diwan  Bahadur  Mudaliyar :  We  must,  My  Lord.  My  difficulty 
in  accepting  this  is  that  it  would  involve  seven  or  eight  Acts  of 
Parliament;  but  I  want  it  all  in  one  Act  of  Parliament,  and  that 
as  soon  as  possible.  The  difficulties  will  have  to  be  faced  later. 
For  instance,  if  we  accept  the  general  principles  as  laid  down  by 
the  Bub-Committee — and  I  am  perfectly  prepared  to  accept  them 
all — and  supposing  an  Expert  Committee  were  to  find  out  that  some 
principle  was  to  come  later,  that  could  be  treated  later  as  a  Consti- 
tutional Amendment  in  a  new  Art.  I  am  only  throwing  out  the 
bare  suggestion.  The  point  is  this,  that  an  Act  is  a  place  where 
provisions  can  be  embodied  so  that  no  State  or  Province  need  be 
under  any  apprehension  or  any  fear  that  some  other  system  of 
finance  than  that  to  which  they  were  consenting  parties  will  be 
imposed  on  them  after  they  have  come  into  the  Federation. 

Chairman:  Who  is  to  decide  upon  Constitutional  Amendments — 
the  new  Federal  Government  or  the  British  Parliament? 

Diwan  Bahadur  Mudaliyar :  The  actual  passage  of  the  Consti- 
tutional Amendment  will  be  part  of  the  powers  of  the  Federal 
Legislature.  It  may  be  hemmed  in  by  conditions,  no  doubt. 

Chairman:  What  sort  of  conditions?  Have  you  thought  about 
that?  I  have  a  list  of  the  conditions.  I  was  only  wondering  if 
yours  were  the  same  as  mine.  What  sort  of  thing,  for  example, 
would  you  put  it  out  of  the  power  of  the  Federal  Government  to 
amend  its  constitution  upon?  Do  not  let  me  embarrass  you  now, 
because  it  is  very  important  that  we  should  not  make  suggestions, 
so  to  speak,  in  a  hurry,  which  afterwards  we  might  perhaps  want 
to  vary  a  little;  but  you  will  think,  will  you  not,  as  to  what  powers 
should  be  given  to  the  Indian  Legislature  to  amend  its  own  consti- 
tution? You  would  not  have  any  power  to  amend  anything  in  the 
•constitution  which  went  to  the  protection  of  minorities,  for  instance? 

Diwan  Bahadur  Mudaliyar :  I  believe  on  the  last  occasion  also 
we  dealt,  though  I  think  very  lightly,  with  the  question  of  Safe- 
guards; and  questions  relating  to  minorities  would  not  be  within 
the  purview  of  the  Federal  Legislature  to  amend  in  the  constitu- 
tion. The  particular  matter  which  I  was  thinking  of  was  this. 
An  Expert  Committee  might  find  later,  after  investigation,  that 
we  had  made  some  fundamental  mistake  in  the  principles  which  we 
have  embodied  in  the  constitution.  That  might  be  rectified  by 
Constitutional  Amendment.  I  am  only  putting  it  forward  as  an 
extreme  position. 

Sir  Maneckjee  Dadabhoy :  We  shall  have  to  consider  this  at  a 
later  stage.  It  is  a  very  important  matter,  it  is  a  very  significant 
matter,  and  I  at  least  am  not  prepared  to  agree  to  the  suggestion 
to  take  away  the  power  of  the  Crown  in  this  matter.  The  minorities 
will  certainly  not  agree  to  any  suggestion. 

Sir  Muhammad  Shaft:  I  do  not  think  we  need  express  any 
opinion  at  this  stage.  When  we  have  the  matter  before  us,  we 
shall  then  be  able  to  consider  it  and  deal  with  it. 
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Diwan  Bahadur  Mudaliyar :  I  was  only  on  this  particular  ques- 
tion of  finance,  and  as  a  matter  of  fact  the  sub-Committee  have  gone 
a  little  further  than  I  am  prepared  to  do  when  they  say,  at  the 
end  of  page  3  and  the  beginning  of  page  4 — 

"  Whatever  success  in  attaining  this  object  can  be 
achieved,  we  still  consider  it  important  that  the  Conference, 
when  considering  the  question  of  constituent  powers,  should 
be  specially  careful  to  ensure  that  amendment  of  the  consti- 
tution in  this  respect  is  not  so  hedged  with  difficulties  as  to 
be  almost  impracticable/' 

Sir  Maneckjee  Dadabhoy :  That  is  only  the  financial  part. 
Diwan  Bahadur  Mudaliyar :  I  was  dealing  only  with  the  financial 
part. 

Sir  Maneckjee  Dadabhoy :  But  we  were  drifting  into  the  othar 
bigger  question. 

Diwan  Bahadur  Mudaliyar :  I  was  careful  to  say  that  the  ques- 
tion of  minorities  should  be  outside  the  province  of  Constitutional 
Amendments. 

Now,  My  Lord,  this  Expert  Committee  cannot  hold  up  the 
passage  of  the  Bill  in  Parliament.  That  is  my  whole  point.  We 
have  come  to  some  conclusions  here  and  now  on  general  principles. 
In  this  regard  I  accept  what  Mahatma  Gandhi  has  said,  and  that  is 
how  I  interpret  the  intentions  behind  that  suggestion.  If  we  accept 
the  view  that  the  sub-Committee  has  laid  down  sufficient  principles 
to  be  embodied  in  the  constitution,  no  reference  back  to  the  sub- 
Committee  is  necessary;  but  if  there  is  a  feeling  that  things  might 
be  thrashed  out  further,  let  us  go  back  to  the  sub-Committee,  and 
obtain  another  unanimous  Report,  as  I  am  certain  we  should  have, 
considering  the  experience  and  ability  of  many  of  the  members  of 
that  sub-Committee.  Then  we  will  accept  that  as  the  basis  of  the 
draft  Bill. 

Chairman :  You  mean,  as  the  basis  of  that  part  of  the  draft  BillP 

Diwan  Bahadur  Mudaliyar :  As  a  part  of  the  draft  Bill.  With 
reference  to  the  second  Committee,  the  position  is  entirely  different. 
That  Committee  will  deal  with  the  relations  of  individual  States  and 
their  adjustments.  I  envisage  two  possibilities  with  reference  to 
that.  This  sub-Committee' s  Report  has  laid  down  that  the  present 
position  must  be  maintained  until,  by  agreement,  it  can  be  changed. 
Every  individual  State  knows  its  present  position,  whether  a 
Maritime  State,  or  the  State  of  Kashmir,  or  any  other.  The  status 
quo  will  be  maintained  unless  and  until,  by  agreement  between  the 
Federal  Government  on  the  one  hand  and  individual  States  on  the 
other,  it  can  be  altered.  There  can,  therefore,  be  no  difficulty  on 
the  basis  of  the  present  status  of  individual  States,  whatever  their 
problems  may  be,  in  taking  the  picture  of  the  final  Act  of  Parlia- 
ment as  a  complete  picture  and  coming  in.  The  expert  investiga- 
tion by  the  second  Committee  will  go  on,  and  in  case  any  individual 
State  wants  to  reopen  the  question  of  its  status  after  the  Report  is 
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published,  the  Federal  Government  and  the  individual  State  will 
come  to  an  agreement  on  that  and  will  alter  the  status  to  the  satis- 
faction  of  both  parties.  That  is  the  first  position  that  I  would 
take  up. 

Sir  Maneckjce  Dadabhoy:  I  should  like  to  ask  one  question. 
The  speaker  has  just  said  that  this  draft  Bill  will  be  a  picture  for 
all  of  us  to  consider.  I  want  to  know,  once  the  Bill  is  placed 
before  Parliament,  what  jurisdiction  we  Indians  will  have  over  this 
Bill.  What  power  shall  we  have  over  that  Bill  to  suggest  any 
alteration  or  modification  of  its  provisions? 

Chairman:  What  jurisdiction  do  you  suggest  that  you  should 
have? 

Sir  Mancckjec  Dadabhoy:  Xot  jurisdiction,  control. 

Chairman:  Well,  what  control  do  you  suggest?  I  simply  want 
to  know  as  a  member  of  the  Government  responsible. 

Sir  Maneckjee  Dadabhoy :  Suppose  that  some  section  or  minority 
says,  "  We  do  not  agree  with  some  part  of  that  picture,"  once  you 
introduce  that  draft  Bill,  how  can  we  help  ourselves? 

Chairman:  What  do  you  expect  us  to  do  then? 

Sir  Maucckjcc  Dadabhoy:  We  must  know  the  picture  before  it 
goes  to  the  House  of  Commons. 

Sir  Tcj  Jlahadiir  Sapru  :  Suppose  ilie  House  of  Commons,  during 
the  passage  of  the  Bill,  wants  to  niter  or  modify  it? 

Sir  Maneckjee  Dadabhoy :  That  does  not  affect  us. 

Sir  Tej  llahaditr  Saiprn  :  The  Houses  of  Parliament  can  alter 
the  7 Mil  as  it  has  been  agreed,  and  surely  that  affects  India? 

Sir  Ufancckjec  Dadabhoy :  That  is  why  I  want  it  to  be  carefully 
considered  by  each  Unit  before  it  goes  to  Pailiament. 

Chairman  :  You  mean  to  say  that  we  are  to  circulate  the  Bill 
to  each  Unit? 

Sir  Maneckjee  Dadabhoy:  We  need  not  circulate  it,  but  the 
Conference  will  know  at  least  what  the  Bill  is. 

Sir  Tej  Bahadur  Sapru  :  Which  Conference? 

Sir  Maneckjee  Dadabhoy :  I  mean,  when  the  Bill  is  drafted  we 
may  be  in  existence ;  we  may  be  in  session.  We  must  have  at  least 
the  picture  before  us. 

Diwan  Bahadur  Mudaliyar:  My  Lord,  every  member  of  the 
Conference  knows  that  there  is  a  distinction  between  the  British 
Indian  Provinces  and  the  Indian  States.  For  one  thing,  the  British 
Indian  Provinces  are  all  represented ;  for  another,  what  the  British 
Indian  Delegates  on  this  side  all  agree  to  will  be  binding  so  far  as 
all  the  British  Provinces  are  concerned  without  exception.  So  far 
as  the  Federation  is  concerned,  States  may  come  in  or  keep  out, 
but  the  British  Indian  Provinces  all  come  in  without  exception. 
If  my  friend  realises  this  vital  distinction,  and  that  no  individual 
Ruler  and  no  Delegate  on  the  States  side  can  bind  any  individual 
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33tate,  but  can  only  give  us  the  opinion  of  the  States  en  masse,  then 
~the  position  is  quite  clear.  Individual  States  will  have  liberty 
to  come  into  the  Federation  even  after  the  Act  is  passed,  but  the 
British  Indian  Provinces  will  come  in  immediately  the  Act  is 
passed,  subject  to  the  reservations  which  are  made  in  the  Act  as  to 
when  Federation  shoiild  start  to  work. 

I  was  suggesting  we  should  take  the  position  of  the  individual 
States  with  reference  to  their  difficulties,  with  reference  to  those 
things  which  need  adjustment  and  those  things  which  the  Federal 
Government  will  have  to  yield  before  they  come  in.  As  I  said, 
if  the  status  quo  is  maintained  and  the  constitution  emerges  out  of 
Parliament,  there  will  be  sufficient  picture  for  them  to  come  in 
immediately.  The  alteration  of  the  status  quo  will  be  a  matter  of 
negotiation  after  the  results  of  an  expert  investigation,  if  you  will, 
between  the  Federal  Government  on  the  one  hand  and  the  individual 
State  on  the  other.  To  that  extent  I  agree  with  what  our  distin- 
guished colleague,  Sir  Tej  Bahadur  Sapru,  said  yesterday,  that  in 
these  matters  of  the  alteration  of  the  status  of  individual  States » 
the  procedure  must  be  by  negotiation  with  the  Federal  Government, 
•which  must  bear  the  brunt  of  the  alteration  of  status. 

The  second  basis  is  a  more  extreme  one.  I  am  prepared  as  a 
last  resort  to  concede  that  individual  States  will  hold  out  from  the 
Federation  and  not  come  in  even  on  the  basis  of  the  present  status 
until  their  individual  claims  are  satisfactorily  settled.  I  am  even 
prepared  to  go  so  far  as  that;  but  I  say  that  the  picture,  so  far  as 
the  States  en  masse  are  concerned,  must  be  completed  as  soon  as  this 
Round  Table  Conference  can  finish  its  work  and  when  the  Bill  is 
to  be  presented  to  the  House  of  Commons.  An  expert  investigation 
which  delayed  matters  and  necessitated  a  further  Round  Table 
Conference  would  certainly  be  out  of  the  question,  I  submit  and  is 
not  envisaged,  I  venture  to  suggest,  by  any  member  of  the  Federal 
Finance  sub-Committee  or  by  any  representative  of  the  Indian 
States. 

Chairman :  Are  you  in  effect,  then,  saying  that  decisions  by 
this  Committee,  or  by  the  Round  Table  Conference,  are  a  condition 
precedent  to  a  Bill? 

Diwan  Bahadur  Mudaliyar :  I  always  understood  that  that  was 
the  case.  The  maximum  amount  of  agreement  at  which  this  Con- 
ference arrives  on  various  questions  will  be,  as  I  understand  the 
position,  the  basis  of  the  Bill  and  will  in  fact  form  part  of  the 
xlraft  Bill;  and  that  is  the  completed  picture — since  there  has  been 
so  much  talk  about  it — that  I  envisage  before  the  Federation  can 
be  said  to  have  started. 

And  now,  My  Lord,  I  do  not  think  I  need  say  anything  on  the 
merits  of  the  Report  of  the  eub-Committee.  As  I  have  said,  the 
^general  principles  have  all  been  accepted;  and  I  do  not  see  any 
difficulty  at  all  in  having  unanimity  on  those  general  principles 
— such  unanimity  and  such  general  principles  as  will  enable  the 
draughtsmen  to  embody  them  in  the  constitution. 

R.T.C. — I.  X 
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There  are  only  two  minor  points  to  which  I  now  wish  to  refer 
very  briefly.  They  concern  paragraphs  24  and  25  of  the  Eeport. 
Now,  there  are  many  parts  of  the  country  which  are  directly 
administered  by  the  Central  Government  at  the  present  time — 
Ajmer-Merwara,  Coorg,  Baluchistan,  the  North-West  Frontier 
Province  and  even  Delhi  itself.  With  reference  to  the  North- West 
Frontier  Province,  another  sub-Committee  of  this  Conference  has 
reported  on  the  constitution  which  that  Province  should  have ;  and, 
if  those  recommendations  are  adopted,  it  is  no  longer  going:  to  be 
directly  administered  by  the  Central  Government  or  by  the  Federal 
Government.  Now,  My  Lord,  the  Finance  sub-Committee  suggests 
that  the  Federal  Government  will  be  in  charge  of  these  areas.  T 
do  not  want  to  raise  this  question  as  a  matter  of  finance,  but  I 
should  have  thought  that,  normally  speaking,  the  Federal  Govern- 
ment ought  not  to  be  in  direct  charge  of  any  particular  area.  It 
is  possible  there  may  be  difficulty  with  reference  to  one  or  two  areas 
like  Baluchistan  ;  but  T  envisage  the  future  to  be  one  where  the 
Federal  Government  lias  no  direct  charge  of  any  of  these  areas. 
In  the  result,  those  areas  will  be  absorbed  in  some  Province  or 
other.  Baluchistan  will  be  one  of  those  areas  which  cannot  be 
absorbed,  and  therefore  is  an  exceptional  case  which  may  be  treated 
as  a  Province  directly  administered  by  the  Federal  Government. 

Chairman  :  Would  you  mind   not  going  quite   so  fast.     What 
were  you  saying  about  Baluchistan? 

Diwan  Bahadur  Af-udaliyar :  Tliere  are  two  Provinces  which,  by 
their  position,  are  of  fundamental  importance  to  the  Federal  Gov- 
ernment. They  are  the  North -West  Frontier  Province  and  Balu- 
chistan. So  far  <•>«•!  the  North-West  Frontier  Province  is  concerned, 
if  the  recommendations  of  the  NortL-West  Frontier  Province  sub- 
Committee  are  accepted,  it  may  not  be  any  longer  centrally  adminis- 
tered ;  it  will  be  a  Federal  Unit.  So  far  as  Baluchistan  is  concerned, 
it  is  recognised  that  it  cannot  form  a  Federal  Unit  at  the  present 
stage ;  nor  do  T  recommend  its  absorption  into  any  other  Province. 
Its  position  in  contiguity  with  Foreign  States  makes  it  essential 
that  the  Federal  Government  should  have  some  amount  of  control 
and  direct  charge  of  this  particular  Province.  But,  barring 
Baluchistan,  I  envisage  the  future  to  be  one  where  the  Federal 
Government  has  no  direct  charge  of  any  Province  whatsoever.  I 
make  one  exception.  The  Capital  of  the  Federal  Government  is  a 
different  thing  altogether.  The  Capital  of  the  Federal  Government 
has  always  been,  in  several  Federations,  in  direct  charge  of  the 
Federal  Government;  so  that  New  Delhi  will  be  in  charge  of  the 
new  Federal  Government,  but  Old  Delhi  will  go  back  into  the 
Province  to  which  it  originally  belonged.  The  complications  which 
would  arise  under  any  other  system  are  obvious.  At  the  present 
moment,  Ajmer-Merwara,  for  instance,  is  centrally  administered. 
Its  Budget  is  referred  to  the  Central  Government,  and  a  Member 
represents  it  on  the  Central  Legislature  by  nomination.  In  the 
future  Federal  Legislature  we  are  going  to  have  representatives 
only  from  the  Provinces  and  States  which  form  part  of  the  Federa- 
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tion.  I  do  not  see  what  the  position  of  Ajmer-Merwara  will  be  — 
nomination  being  ruled  out  of  the  question.  I  do  not  know  whether 
we  ought  to  make  special  provision  forHhe  representation  of  Ajmer 
Merwara  alone. 


Chairman:  Can  you  group? 

Diwan  Bahadur  Mudaliyar:  We  cannot  group  for  this  reason. 
Even  if  Ajmer  and  Merwara  were  to  have  one  Member,  Coorg  is 
too  small  to  afford  to  have  one  Member. 

Chairman:  What  is  the  population  of  Coorg  —  163,000? 

Diwan  Bahadur  Mudaliyar  :  About  that.  It  may  not  be  possible 
to  group  Ajmer-Merwiiru  with  Coorg  at  a  distance  of  a  thousand 
miles  and  with  nothing  in  common. 

//.//.  The  Maharaja  of  Bikancr  :  Could  not  you  take  Ajmer- 
Merwara  into  the  United  Provinces? 

AY/*  Tej  Bahadur  Sapi'ii  .•  The  question  about  Ajmer-Merwara  has 
several  times  come  up  before  the  Government  of  India  and  I 
suggest  that  you  should  obtain  information  on  that  point,  &ir.  As 
a  matter  of  fact,  the  proposal  was  at  one  time  that  Merwara  should 
be  attached  to  the  United  Provinces  and  become  a  part  of  the 
Ambala  Division,  and  it  is  by  no  means  impossible  to  do  that. 

Dr.  Shafa'at  Aliniad  Khan:  The  United  Provinces  Government 
refused  that. 

Sir  Tej  Bahadur  Supru  :  And  so  far  as  the  traditional  adminis- 
tration of  Ajmer-Merwara  was  concerned,  the  Court  exercised  a 
certain  jurisdiction  in  regard  to  certain  matters.  I  have  practical 
•experience  of  that. 

Mr.  I  yen  gar  :  I  would  only  say  that,  with  regard  to  each  recom- 
mendation on  these  things,  we  were  not  dismissing  the  question  as 
to  whether  there  should  be  any  federally  administered  areas.  If 
they  exist  they  should  be  borne  on  the  Federal  estimates.  That  is 
the  only  thing  we  are  saying. 

Diwan  Bahadur  Mudaliyar:  I  am  only  anxious  to  put  forward 
the  converse  proposition,  that  our  acceptance  of  this  Report  should 
not  mean  that  we  are  committed  to  the  administration  of  these 
areas.  On  the  other  hand,  at  some  stage  I  hope  that  this  Committee 
will  decide  whether  there  should  be  these  centrally  administered 
•areas  or  not. 

Dr.  Sha/a'at  Ahmad  Khan:  They  will  have  to,  later  on. 

Diwan  Bahadur  Mudaliyar:  I  was  mentioning  Baluchistan,  the 
Andamans  and  other  places  which,  if  we  proposed  to  maintain  them 
as  such,  would  have  to  foe  centrally  administered;  but  other  areas, 
like  Coorg  and  other  places,  will  Save  to  be  absorbed  in  some  Unit 
or  other  of  the  Federation.  As  regards  paragraph  25,  Commercial 
Departments,  I  would  only  emphasise  what  Sardar  Ujjal  Singh  has 
said,  that  on  another  occasion  some  of  us  emphasised  the  establish- 
ment of  a  statutory  Railway  Authority,  without  further  reference 
to  this  question.  If,  by  a  statutory  Railway  Authority  is  meant  a 
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body  which  would  come  into  existence  by  a  Statute  of  the  future- 
Federal  Legislature,  I  would  have  no  objection;  but  if  by  that  IB- 
meant  a  body  which  will  /be  brought  into  existence  before  the 
Federation  comes  into  existence,  I  should  like  again  to  enter  my 
caveat  against  that  position. 

That  is  all  that  I  have  to  say. 

Lord  Peel :  I  should  like,  if  I  might,  to  say  two  or  three  words., 
I  will  not  keep  the  Committee  at  all  long,  but  unfortunately  I 
cannot  be  here  to-morrow  morning,  or  I  should  have  had  perhaps  to 
detain  the  Committee  for  twenty-four  hours  or  so  with  a  reply  to 
all  the  very  difficult  and  detailed  points  that  have  been  raised ;  and 
therefore  1  will  only  be  now  quite  a  few  minutes.  I  think  that  the 
sub-Committee  can  congratulate  themselves  that  there  is  general 
assent  to  the  principles  which  have  been  laid  down.  I  think,  so 
far,  that  is  very  satisfactory.  I  also  listened  very  carefully  to  all 
the  multitude  of  criticisms  that  have  been  brought  to  bear  upon  the 
Report,  and  I  have  come  to  the  conclusion — it  may  be  a  rather 
arrogant  one,  perhaps,  from  the  point  of  view  of  the  sub-Committee, 
but  it  is  a  collective  arrogance — that  the  difficulties  and  the  pointa 
that  have  been  made  by  so  many  critics  have  been  rather  due  to 
the  very  difficult  and  complicated  nature  of  the  material  with 
which  we  were  dealing  than  to  any  shortcomings  in  the  sub-Com- 
mittee itself.  I  feel  that  one  thing  that  some  of  the  speakers- 
possibly  may  have  missed  is  this.  They  were  pressing  very  strongly 
certain  points  of  view?  many  of  them  very  logical  points  of  view 
indeed;  but  the  Report  we  have  presented  to  you  was  the  result 
of  deliberation  between  a  number  of  men  representing  very  different 
points  of  view,  and  therefore  you  must  accept — if  you  will  accept — 
the  Report  as  the  result  of  a  compromise  very  largely  between  those- 
views,  in  which  no  side  really  carried  put  all  the  views  with  which 
they  had  originally  started,  but  in  which  they  showed  a  great  deaf 
of  good  will  and  sense  of  compromise  in  reaching  these  results. 
That  is  very  largely  an  answer  to  many  points  that  have  been, 
pressed  by  the  different  members  of  the  Committee. 

I  do  want  to  say  something  by  way  of  reply  to  the  points  which 
have  been  raised  in  different  forms,  first  of  all  against  the  appoint- 
ment of  this  Expert  Committee,  and  secondly  as  to  some  of  the 
duties  with  which  it  is  proposed  to  be  entrusted.  First  of  all,  I 
may  say  in  passing  that  the  word  "  determine  " — perhaps  a  baJ 
word  to  use — quoted  by  Pandit  Malaviya,  does  not  mean  in  any 
sense  final  determination.  All  the  suggestions  made  by  the  experts 
are  liable  to  acceptance  or  rejection;  there  is  nothing  final,  of 
course,  about  what  they  say.  But  there  has  been  some  anxiety 
exhibited  on  two  grounds.  One  is  that,  by  the  appointment  of  the 
Expert  Committee,  there  might  be  considerable  delay,  which  delay 
might  militate  against  the  drafting  of  the  Bill  and  its  passage 
through  Parliament.  I  think  that  has  been  the  main  ground  o» 
which  the  objections  have  been  raised  to  the  establishment  of  thi* 
Committee.  It  is  quite  true  that  Pandit  Malaviya  took  rather  a- 
different  line — perhaps  I  may  be  allowed  to  say,  a  more  subtle  line- 
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— because  he  did  not  so  ranch  criticise  the  setting  up  of  the  Com- 
mittee as  the  fact  that  a  number  of  subjects  to  be  entrusted  to  the 
Committee  were  not  suitable  for  consideration  by  the  Committee 
itself. 

There  are  two  or  three  observations  I  should  like  to  make  on 
that  Committee.  The  first  is  that  I  think  the  length  of  time  which 
that  Committee  might  take  to  do  its  work — I  am  talking  of  the 
working  out  of  general  financial  principles,  and  not  the  other 
question  of  dealings  with  the  States — has  been  the  subject  of  some 
exaggeration.  Also,  there  has  been  exaggeration  as  to  the  size  or 
extent  of  the  tasks  with  which  that  Committee  might  be  entrusted. 
I  urge  upon  this  Committee  that  they  should  agree  to  the  setting 
up  of  the  Expert  Committee  because  it  is  the  natural  and  necessary 
sequel  to  the  work  done  by  the  Finance  sub-Committee  itself,  it 
was  suggested  by  Mahatma  Gandhi  that  this  Report  should  be 
referred  back  in  order  that  it  should  set  out  clearly  what  were  the 
general  points  or  principles  on  which  we  were  agreed  and  possibly 
go  a  little  further  into  some  of  the  details.  I  accept  the  compli- 
ment Mahatma  Gandhi  paid  to  the  sub-Committee  in  wanting  to 
reconstitute  it  and  give  it  a  further  term  of  office,  although  I  must 
&ay  that  the  suggestion  does  not  arouse  great  enthusiasm  in  my 
breast.  But  I  think  the  Chairman  of  the  sub-Committee  is  possibly 
the  best  person  to  pronounce  judgment  on  that  kind  of  suggestion. 
One  of  his  most  difficult  duties  in  a  matter  of  this  kind  is  to  decide 
as  to  the  limits  within  which  such  an  investigation  should  be  carried 
out.  On  the  one  hand,  the  investigation  may  be  too  narrow,  on  the 
other  hand,  it  may  be  too  wide,  and  it  may  go  over  into  almost 
infinite  ramifications.  The  Chairman's  duty  is  to  steer,  if  he  can, 
a  sort  of  middle  way  in  which  he  lays  down,  or  #ets  the  Committee 
to  lay  down,  the  principles  as  definitely  as  possible,  without  as  it 
were  going  into  all  the  different  side-channels.  Moreover,  in  the 
course  of  the  investigation,  it  comes  very  forcibly  before  you  that, 
however  careful  you  are  in  words  to  lay  down  your  definitions  and 
your  principles,  yet  they  must  be  subject  to  various  other  investi- 
gations, to  figures  and  to  facts  which  were  not  and  cannot  very 
well  be  at  the  disposal  of  a  committee  working  within  the  limits 
within  which  our  sub-Committee  worked.  To  finish  and  to  perfect 
— if  I  may  use  the  expression — the  work  of  the  sub-Committee,  you 
want  an  Expert  Committee  which  would  deal  with  these  figures  and 
so  on  and  work  out  the  exact  conclusions  in  figures  that  arise  from 
the  principles  themselves. 

The  question  has  been  raised  of  whether  you  can  formulate  exact 
Budgets.  That  is,  of  course,  an  extremely  difficult  thing  to  do, 
and  that  in  itself,  no  doubt,  must  be  a  limitation  on  the  work  of 
the  Expert  Committee ;  but  I  think  that,  with  the  facts  and  figures 
that  should  easily  be  laid  before  it,  a  very  small  committee  working 
in  that  wav  should  not  take  more  than  four  months  to  do  its  work. 
I  do  not  think  that  work  of  that  kind  could  possibly  delay  either 
the  framing  or  the  setting  up  of  a  constitution.  Obviously  there 
are  other  things  to  be  done  as  well — franchise  enquiries,  and  so  on. 
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i  believe,  on  the  contrary,  that  if  you  did  not  set  up  a  committee 
of  that  kind,  there  would  be  considerable  delay  when  these  matters 
cauie  to  be  discussed  in  Parliament,  because  they  would  not  be 
sufficiently  defined,  and  that  would  lead  to  discussion  and  to  delay. 

The  other  point  on  which  much  has  been  said3  and  which  is 
involved  in  the  same  question,  is  this.  Would  it  not  be  better  to 
leave  a  number  of  these  points  to  the  subsequent  consideration  and 
decision  of  the  Federal  Government  itself?  It  is  said  that,  the 
general  principles  having  been  decided,  these  other  matters  might 
he  worked  out  in  that  way.  Now,  I  am  limiting  my  observations 
to  remarks  made  really  in  my  capacity  as  Chairman  of  the  sub- 
Commiitee ;  I  am  not  speaking  with  any  wider  authority  than  that. 
J  think  it  must  obviously  be  a  matter  of  consideration  afterwards 
as  to  which  of  these  questions  must  be  settled  and  dealt  with  before 
they  can  be  embodied  in  the  Bill  itself,  and  opinions,  I  think, 
must  inevitably  differ  us  to  the  extent  to  which  some  questions  may 
be  left  over  and  others  must  be  decided  on ;  but  there  are  two 
things  I  should  like  to  say.  There  is  such  an  immense  amount  of 
work  before  the  Federal  Government  when  it  is  established  that  I 
think  it  would  be  grateful  if  as  many  of  these  questions  as  possible 
are  decided  beforehand. 

Pandit  M.  M.  Malaviya:  If  Your  Lordship  will  excuse  niy 
interruption,  will  you  mention  one  or  two  matters  which  you  think 
should  be  decided  before  the  constitution  is  framed? 

Lord  Peel:  I  will  try  to  mention  one  or  two  things.  I  was 
just  coming  on  to  that  point,  in  fact.  It  has  been  borne  in  on  me 
very  strongly,  not  only  by  my  experience  in  the  Conference  but 
also  by  my  experience  in  the  sub-Committee  itself,  that  there  does 
prevail  a  very  great  anxiety  amongst  the  representatives  of  the 
different  future  constituent  elements,  both  Provinces  and  States, 
to  know  where  they  stand  from  a  financial  point  of  view.  I  need 
hardly  mention  the  question  of  autonomy  in  the  Provinces  and  the 
question  of  contributions  by  the  States.  I  cannot  help  thinking 
that  it  will  assist  the  formation  of  the  Federation  enormously  if 
you  are  able  to  embody  very  substantial  propositions  as  regards"  the 
divisions  of  finance  and  other  matters,  the  allocation  of  tne  heads 
of  revenue  between  the  Federal  Government  and  the  Provinces, 
before  you  set  up  your  Federation.  I  do  not  say  you  will  ever  see 
a  complete  picture,  but  I  think  it  is  obvious  you  want  to  see  the 
picture  as  complete  as  you  reasonably  can;  because  I  may  remind 
my  friends  of  the  necessity  for  confidence,  which,  after  all,  is  the 
greatest  thing  in  all  constitutions  and  the  working  of  constitutions. 
You  should  start  the  constitution,  therefore,  with  the  very  largest 
measure  of  confidence  that  you  possibly  can ;  and  therefore,  though 
I  think  it  is  very  likely  that  some  things  may  be  left  over,  yet  I 
think  some  of  those  essential  things  on  which  I  lay  great  stress, 
such  as  the  allocation  of  the  heads  of  revenue,  must*  very  largely,' 
be  embodied  in  the  constitution. 

I  frankly  own  that  my  personal  opinion  was  that  rather  more 
elbow  room  should  be  left  to  the  Federal  Government  than  most 
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of  my  colleagues  were  ready  to  concede.  They  were  very  anxious 
that  all  the  different  heads  of  revenue  should  be  specified  and 
allocated  between  the  Federal  Government  and  the  Provinces. 
Indeed,  we  had  something  in  the  nature  of  a  question  about  these 
residuary  or  unspecified  powers,  a  battle  which  seemed  to  me  largely 
of  academic  interest  from  a  practical  point  of  view,  but  over  whicn 
there  was  a  very  keen  dialectical  contest.  Therefore  from  the  point 
of  view  of  separating  what  we  can  and  getting  ns  much  of  a  picture 
as  we  can  and  as  much  confidence  as  we  can,  it  seems  to  me  that 
three  or  four  months  would  certainly  not  be  wasted,  would  delay 
nothing,  and  would  be  usefully  employed  by  an  Expert  Committee 
which  had  the  facts  and  figures  before  them  in  trying  to  shape  our 
principles  into  practical  form  and  presenting  them  so  that  people 
would  know  what  they  were  like  before  they  were  embodied  in  the 
constitution. 

I  should  just  like  to  say  one  word  more,  which  I  think  may 
elucidate  the  position,  by  describing  the  way  in  which  the  idea  of 
the  Expert  Committee  arose  in  our  minds.  As  we  proceeded  with 
our  work  we  found  that,  here  and  there,  and  by  the  way,  there 
were  a  great  ninny  issues-  a  great  many  avenues  shall  T  say — which 
wanted  examination,  and  with  which  really  we  could  not  deal,  T 
will  not  say  with  the  capacity  at  our  disposal,  because  we  had 
U'reai  capacity  at  our  disposal,  but  with  the  limited  amount  of  time 
and  with  the  limitation  of  knowledge  and  of  detail  which  we  had 
before  us.  Then,  as  we  proceeded  with  our  investigation  the  duties, 
I  am  bound  to  say,  of  this  Kxpert  Committee  began  to  grow.  Then 
we  thought  that,  if  they  were  all  given  to  one  committee,  the  time 
would  be  rather  long  in  which  that  committee  would  be  occupied; 
and  we  decided  to  divide  it  into  two  committees,  with  the  Chairman 
as  a  possible  link  between  them,  because  the  two  things  are  connected 
together.  But  T  think  there  is  a  very  clear  distinction  which  the 
Committee  might  bear  in  its  mind  between  those  subjects  which 
have  to  be  pretty  closely  dealt  with  in  order  at  least  to  be  embodied 
in  the  Bill  itself,  and  other  matters — some  of  the  negotiations,  for 
instance,  with  the  States — which  one  would  like  to  have  settled  if 
possible,  but  which  I  quite  agree  may  take  a  considerable  time. 
They  may  take  a  considerable  time  for  this  reason — because,  of 
course,  you  cannot  negotiate  with  the  States  as  a  body,  as  is  well 
known,  but  you  have  to  deal  with  each  State  individually.  Speak- 
ing generally,  I  should  certainly  not  like  to  commit  myself  to  the 
point  that  there  should  only  be  one  Expert  Committee  dealing  with 
these  matters.  It  may  be  there  will  have  to  be  more  than  one;  it 
mav  be  that  individuals  will  carry  it  out;  but  I  will  not  stop  in 
matter<  of  that  kind.  I  think  that  the  distinction  is  clear  between 
the  work  of  the  one  committee  and  the  work  of  the  other. 

I  do  strongly  urge  the  Mahatma  that  he  should  not  press  upon 
us  the  duty  of  carrying  out  any  further  investigation  of  these  prin- 
ciples, because  I  honestly  think  that  we  have  done  as  much  as  we 
can  in  that  respect,  and  that  it  would  be  a  pity  to  break  up,  or  to 
run  the  chance  of  the  breaking  up  of,  a  compromise  which  was  only 
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after  »  very  careful  discussion  and  a  great  deal  of  {rive- 
on  both  sides.  I  do  not  think,  therefore  (and  I  think  on 
tion  I  shall  provo  to  be  right),  that  the  setting  up  of  this 


reached  after 
and-take  on 

committee,  and  its  investigation  and  its  Report,  would'  prove  to  be 
any  obstacle,  or  cause  any  delay,  to  the  drafting  of  a  Bill  and  the 
bringing  it  before  Parliament.  I  therefore  strongly  urge  that  our 
proposal  in  that  way  should  be  accepted ;  and  on  behalf  of  the  sub- 
Committee  I  am  most  grateful  for  the  way  in  which  our  general 
proposals  have  been  received. 

Sir  Tej  Bahadur  Sapru :  May  I  be  permitted  to  ask  a  question 
of  Lord  Peel  ?  Will  he  please  tell  us  what  will  happen  in  three  or 
four  months,  when  the  Report  of  the  Expert  Committee  has  been 
submitted  to  us?  How  will  the  agreement  between  the  Indian 
States  and  British  India  then  be  arrived  at?  What  is  the 
machinery  that  he  contemplates  for  that? 

Sir  Muhammad  Shafi :  "Submitted  to  us'1 — what  does  my 
friend  mean  by  that?  You  said  that  when,  three  or  four  months 
hence,  the  Report  is  "  submitted  to  us  " — 

Kir  Tej  Bahadur  Sapru:  No,  Sir  Muhammad;  probably  you 
thought  of  it  in  your  own  mind.  I  said,  what  is  to  happed  when 
the  Report  of  that  Committee  has  been  submitted? 

Lord  Peel :  Has  been  submitted  ?  Well,  I  quite  follow  your 
question,  but  I  find  some  difficulty  in  answering  it,  because,  of 
course,  if  the  Report  of  that  Committee,  as  I  think  it  probably  will, 
dots  the  i's  of  the  principles  to  be  laid  down,  and  shows  the  way 
in  which  they  can  be  carried  out,  then  I  suppose  that  our  general 

£roposals  will  be  embodied,  so  far  as  they  can  be  embodied,  in  a 
ill. 

Sir  Tej  Bahadur  Sfjpm  :  You  appoint  a  Committee  now.  That 
Committee  sits  and  works  for  three  months.  It  reports  to  somebody 
or  other  in  the  world.  How  are  the  two  Units,  trie  British  Indian 
Provinces  and  the  Indian  States,  to  come  to  any  agreement  on  that; 
or  is  it  to  be  independent  of  agreement  and  to  be  imposed  upon  the 
Federation?  That  is  really  the  difficulty  that  I  feel.  There  can 
only  be  one  answer  to  that,  I  submit — namely,  that  you  must  call 
a  third  Conference,  as  has  been  suggested  by  Dr.  Shafa'at  Ahmad 
Khan  and  Sir  Muhammad  Shafi;  but  if  that  is  the  proposal,  that 
you  must  call  a  third  Conference,  then  frankly  we  owe  it  to  ourselves 
to  discuss  that  matter.  I  thought  Sir  Muhammad  Shafi  used  the 
words,  "  God  forbid  that  we  should  have  a  third  Conference." 
That  is  more  or  less  our  sentiment.  If  we  are  having  a  completed 
picture,  I  want  to  have  a  completed  picture  of  that  proposal. 

Lord  Peel:  Well,  you  are  asking  me.  I  am  sitting  here  for  the 
moment  merely  as  Chairman  of  the  sub-Committee. 

Sir  Tej  Bahadur  Sapru :  But  you  must  not  give  us  an  incomplete 
picture  if  you  want  us  to  accept  your  picture. 

Lord  Peel:  Well,  it  is  only  an  incomplete  picture  in  the  sense 
that  we  have  laid  down  the  principles;  and  I  do  not  know  that  a 
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great  Conference  of  this  kind  can  do  more  than  lay  down  principles, 
can  itP 

Chairman :  Lord  Peel  will  do  the*  picture.  Then  we  shall  want 
a  frame  to  put  the  picture  in.  We  must  see  what  we  can  do  to  get 
the  frame. 

Sir  Tej  Bahadur  Sapru :  I  do  not  know  what  the  proposal  ia. 

Lord  Peel :   I  think  I  cannot  answer  that. 

Chairman:  The  point  which  Sir  Tej  Sapru  has  raised  is  one 
which  will  have  to  be  considered. 

Sir  Tej  Bahadur  Sapru :  If  the  Government  have  got  some  pro- 
posal in  connection  with  it,  then  it  is  fair  that  we  should  know 
what  that  proposal  is  before  we  are  invited  to  accept  the  proposal. 

Chairman:  What  do  you  think  would  be  the  best  thing,  Sir 
Tej  Sapru P  What  do  you  suggest  should  be  done?  Perhaps  you 
would  like  to  reply  to-morrow. 

Sir  Tej  Bahadur  Sapru  :  I  will  reply  to  that  to-morrow.  If 
any  machinery  can  be  suggested  to  me  for  bringing  about  the 
agreement  between  that  bloc  and  this  bloc  at  the  end  of  three 
months,  I  should  like  to  consider  it;  but  it  is  no  use  your  saying 
that  you  are  putting  off  the  thing  for  three  months  or  four  months, 
and  then  you  withhold  your  consent  until  then.  Consent  has  got 
to  be  arrived  at  at  some  stage  or  other— unless,  of  course,  the  idea 
is  that  the  consent  of  the  two  parties  is  not  wanted,  and  that  it  will 
be  His  Majesty's  Government  who  will  impose  their  decision  on 
both,  in  which  case  it  is  not  the  idea  of  federation. 

Sir  Akbar  Hydari:  It  is  not  merely  agreement  of  the  two 
parties,  Sir  Tej.  As  I  understand,  in  order  to  draft  your  financial 
provisions,  even  if  we  all  agreed  $  you  would  have  to  have  certain 
enquiries. 

Sir  Tej  Bahadur  Sapru:  I  have  not  the  least  objection  to  that 
suggestion  of  yours,  but  I  do  say  that  that  presupposes  that  you  and 
we  have  agreed  to  certain  principles,  and  having  agreed  to  certain 
principles  we  leave  it  to  the  experts  to  work  out  the  details.  I  have 
not  the  least  objection  to  that  proposal ;  but  if  there  is  no  agreement 
on  the  principles,  then  everything  is  in  the  air,  and  I  want  to  know 
then,  how  do  we  come  down  to  any  concrete  proposals  for  purpose* 
of  agreement? 

Sir  Akbar  Hydari:   Those  principles  are  not  enough. 

Sir  Tej  Bahadur  Sapru:  What  happens  then,  Sir  Akbar  P 
That  is  what  we  want  to  know. 

Sir  Akbar  Hydari:  I  will  explain;  but  our  difficulty  is  that, 
and  I  think  Lord  Peel  has  very  well  brought  it  out. 

Pandit  M.  M.  Malaviya :  I  should  be  very  grateful  if  Sir  Akbar 
Hydari  would  explain  his  scheme.  I  am  very  anxious  to  know  at 
what  stage  you  want  agreement,  and  how  that  agreement  is  to  be 
arrived  at. 
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Sir  Akbar  Hydari :  I  want  to  make  it  quite  clear  that  it  is  not 
merely  a  matter  of  agreement,  but  we  really  have  not  sufficient  data 
for  agreement.  That  is  the  point.  There  will  have  to  be  certain 
data  collected,  and  I  say  that  this  is  necessary  even  on  the  British 
Indian  side,  unless  it  is  proposed  to  construct  your  Federation  keep- 
ing to  yourselves  whatever  revenue  you  have  got. 

(The  Committee  adjourned  at  4-40  p.m.) 
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HEAD  4. 

Distribution  of  Financial  Resources  between  the  Federation  and  its 

Units. 

DISCUSSION    ON   THE    KEHJRT    OF    THE    FEDERAL    FlNANCE    SUB- 
COMMITTEE— (continued) . 

Chairman:  \  just  want  to  announce  one  thing,  if  I  may.  As 
a  result  of  yesterday's  discussion — and  I  think  it  will  be  assisted 
by  the  discussion  of  to-day — [  am  very  glad  to  say  that  the  various 
parties  interested  desire  to  meet  on  Monday,  when  I  think  there 
is  a  very  good  chance — and  I  say  a  very  good  chance,  because  I 
have  seen  the  parties — of  coming  to  almost  complete  agreement — 
anyhow,  to  a  very  large  measure  of  agreement  on  this  Federal 
finance  question.  I  am  very  gratified  by  that,  if  you  will  allow 
me  to  say  so.  I  quite  see  that  there  is  a  great  deal  to  be  said  for 
both  parties.  It  rather  reminds  me  of  what  I  used  to  feel  when  I 
was  a  Judge.  After  the  plaintiff  had  sat  down  I  always  thought 
he  was  right ;  after  the  defendant's  counsel  had  sat  down  I  always 
thought  he  was  right;  and  when  the  plaintiff  had  replied  I  did  not 
know  who  was  right!  Anyhow,  I  am  very  glad  to  think  that  we 
shall  probably  get  a  settlement  on  this  particular  matter,  although 
we  do  want  to  hear  the  views  of  one  or  two  people  this  morning. 
In  order  not  to  waste  time  I  suggest  that  we  might  finish  the  debate 
this  morning  (it  will  not  take  long)  and  then  I  want  to  put  before 
you  a  few  notes  on  the  subject  of  the  Federal  Court.  I  would 
like  to  place  these  notes  before  you  so  that  you  will  be  in  a  position 
to  consider  them  during  the  week-end. 

Sir  Mirza  Ismail:  Lord  Chancellor,  I  think  there  is  consider- 
able force  in  Mahatnm  Gandhi's  suggestion  that  the  Report  be 
referred  back  to  the  sub-Committee  with  the  direction  that  it  should 
try  and  lay  down  such  general  principles  and  make  such  definite 
proposals  as  would  be  acceptable  to  Ihe  States.  If  I  understood 
him  correctly,  his  main  object — his  real  desire  in  suggesting  this 
procedure — was  to  secure  agreement  on  certain  essential  principles 
and  on  proposals  which  the  States  would  have  no  hesitation  in 
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agreeing  to.  Speaking  for  myself,  I  see  absolutely  no  reason  why 
the  States  should  have  any  hesitation  in  agreeing  to  most,  if  not 
nil,  of  the  general  principles  so  ably  stated  by  Mr,  Rangaswami 
lyengar  in  the  course  of  his  remarks  at  our  meeting  yesterday. 
The  great  thing  is  that  the  work  of  this  Conference  should  proceed 
smoothly,  uninterruptedly  and  rapidly.  Definite  conclusions  should 
be  recorded  wherever  possible,  so  that  we  may  know  where  we  stand. 
The  settlement  of  various  details  entailing  adjustments  may  come 
later;  indeed,  we  all  know  that  no  State  stands  irrevocably  com- 
mitted to  the  idea  of  Federation.  Nevertheless,  we  must  proceed — 
and  we  have  all  along  proceeded — on  the  assumption  that  there 
is  to  be  an  all-India  Federation  comprising  the  States  as  well  as 
the  Provinces.  Otherwise,  what  would  be  the  alternative?  Is  the 
work  of  the  Conference  to  be  held  up,  and  the  drafting  of  the 
constitution  to  be  delayed,  until  such  time  as  every  one  of  the  500 
or  600  States  has  been  consulted  and  has  agreed  to  every  one  of  the 
proposals,  to  every  detail  of  the  scheme ?  While  Ihis  Conference 
does  not,  I  believe,  expect  each  and  every  State  to  make  a  definite 
declaration  that  it  will  come  into  the  Federation  whatever  might 
be  the  conditions  attached  to  its  entry,  it  has  a  right  to  expect  the 
States  to  agree  to  the  main  outline  of  the  scheme  and  to  certain 
essential  principles  at  once.  Such  States  as  are  dissatisfied  with 
the  scheme  that  finally  emerges  in  the  form  of  a  Parliamentary 
Bill  will  be  at  liberty  to  keep  out  of  the  Federation.  The  time 
for  a  final  decision  will  come  when  they  are  asked  to  sign  a  Conven- 
tion to  that  effect.  Until  that  time  they  are  absolutely  free. 

It  is  scarcely  necessary  for  me  to  add  that  the  more  attractive 
the  scheme  is  made  for  the  Indian  States  the  larger  the  number 
of  adherents  it  will  secure.  We  may  be  snre  that,  bearing  this 
aspect  of  the  problem  in  mind,  both  the  British  side  and  the 
British  Indian  section  of  this  Conference  will  endeavour  to  make 
the  completed  picture  as  pleasing  as  possible  to  our  eyes. 

Colonel  Hakxar :  In  view  of  what  you  announced  this  morning, 
I  think  I  may  be  permitted  to  reserve  my  remarks  until  Monday, 
by  which  time  I  hope  that  not  merely  a  large  measure  of  agreement, 
but  possibly  complete  agreement  will  be  attained  between  us. 

//.//.  The  Cliief  of  Sangli :  My  Lord  Chancellor,  I  think  it  will 
be  appropriate  if  I  speak  a  few  words,  as  I  represent  here  a  large 
number  of  the  small  States.  In  this  capacity,  and  voicing  their 
feelings,  I  reiterate  what  His  Highness  the  Chancellor  of  the 
Chamber  of  Princes  and  His  Highness  of  Bikaner  stated  yesterday 
— that  the  States  are  whole-heartedly  in  favour  of  the  idea  of 
Federation  and  will  do  everything  in  their  power  to  assist  in  the 
realisation  of  the  ideal.  We  are  all  keenly  interested  in  setting 
up  a  system  of  Federal  finance  which  will  enable  the  Government 
of  the  future  Federal  India  to  discharge  its  important  functions 
efficiently  and  well,  and  at  the  same  time  will  be  fair  to  the  Units 
concerned.  If  I  may  say  so,  the  smaller  States,  with  their  limited 
resources,  are  even  more  vitally  interested  in  this  question  than 
other  Units. 
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The  Finance  sub-Committee  has  done  its  work  in  an  admirable 
spirit  and  deserves  our  congratulations.  I  am  glad  that  the  sub- 
Committee  has  laid  down,  and  that  this  Committee  has  accepted, 
that  there  should  be  an  equitable  apportionment  of  burdens  on  the 
Units.  In  paragraph  18  of  the  sub-Committee's  Report,  the  ques- 
tion of  the  States'  contributions — cash  payments  and  cessions  of 
territory — is  dealt  with.  I  feel  confident  that  the  adjustment  of 
this  question  will  not  present  any  special  difficulty.  In  this  con- 
nection, I  should  like  to  express  my  agreement  with  what  Diwan 
Bahadur  Krishnama  C'hari  stated  in  his  speech  in  the  sub-Com- 
mittee on  October  2nd  on  these  issues.  I  am  glad  that  the  aboli- 
tion of  cash  payments  has  been  agreed  to  and  endorse  the  appeal 
made  by  Sir  Mirza  Ismail  on  this  subject.  Speaking  specially  with 
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regard  to  the  States  that  have  ceded  territories  in  lieu  of  cash  pay- 
ments originally  fixed,  these  are  only  a  few  in  number — four  or  five. 
And  they  are  amongst  the  most  convinced  advocates  of  Federation, 
and  will,  I  am  sure,  readily  agree  to  an  adjustment  which  would 
be  eminently  fair  and  reasonable  to  both  sides,  and  which  need 
not  delay  in  any  way  our  proceeding  with  the  new  constitution. 
My  object  in  referring  to  this  is  to  assure  my  colleagues  here  that 
these  questions  are  by  no  means  difficult  or  complicated,  and  that, 
if  an  equitable  adjustment  of  them  is  easy  of  attainment,  the  States 
are  as  anxious  as  British  India  that  there  should  be  no  impediment 
to  the  realisation  of  the  idea  of  an  all-India  Federation,  in  which 
we  all  believe  and  for  which  we  are  all  working. 

My   Lord   Chancellor,    I   shall    not   detain    the   Committee   any 
longer. 

Sir  A  It  bar  Uydari :  I  have  considered  very  carefully  the  sugges- 
tion coming  from  Mr.  Gandhi  that  this  should  be  referred  back  to 
the  Finance  sub-Committee  again.  I  want  simply,  and  in  a  very 
few  words,  to  explain  what  really  our  position  has  been.  Let  me 
assure  Mr.  Gandhi  that  we  did  try  to  see  whether  we  could  produce 
a  minimum  Federal  scheme  as  we  thought.  He  will  remember  that 
we  had  already  agreed  in  the  Federal  Structure  Committee  as  to 
certain  sources  of  revenue,  like  Customs  and  Salt;  and  if,  with 
these  sources  of  revenue,  we  could  have  produced  a  balanced  Budget, 
there  was  nothing  better.  If  you  remember,  I  said — and  I  say  it 
again — that,  if  you  are  going  to  confine  yourselves  to  the  present 
revenue  and  expenditure  of  India  as  they  are,  to  the  burdens  on 
the  Provinces  and  the  States  which  exist  at  present,  without  any 
compensation  one  way  or  the  other  and  without  the  imposition  of 
any  fresh  burdens,  I  for  one  will  not  object  to  a  financial  settle- 
ment of  that  kind  and  to  starting  the  Federation  on  that  basis  as  a 
final  settlement.  But  what  did  we  find  when  we  had  all  the 
papers  before  us  and  when  we  went  into  Federal  finance?  We 
found  that  neither  the  British  Provinces  nor  the  Indian  States 
were  prepared  to  go  into  the  Federation  with  the  existing  burdens 
both  on  the  British  Indian  Provinces  and  on  the  States.  It  was 
contended — and  the  contention,  Mr.  Gandhi,  was  especially  on  the 
British  India  side — that  even  the  existing  financial  position 
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stability  for  the  new  Federation  to  have  access  to  fresh  sources  of 
taxation.  The  difficulty  was  brought  out  very  clearly  in  the 
Memorandum  on  Federal  Finance  of  the  Government  of  India, 
which  was  placed  in  our  hands.  At  the  top  of  page  13  of  that 
Memorandum,  you  will  see  that  it  says:  — 

<(  The  main  point  which  energes  from  these  specimen 
budgets  is  that,  as  a  result  of  treating  Income-tax  receipts 
as  available  for  distribution  among  the  Provinces — subject 
only  to  the  deduction  of  a  fixed  sum  to  meet  *  Central  ' 
charges — a  balance  would  be  released  for  the  benefit  of  the 
Provincial  revenues,  while  the  Federal  Budget  would  be  left 
with  a  deficit  ....  On  the  basis  of  the  picture  thus 
presented  the  chief  practical  points  for  consideration  must 
fee :  (1)  Whether  such  a  deficit  on  the  Federal  Budget  could 
be  met.  (2)  Whether  the  result  arrived  at  is  really  fair  to 
all  members  of  the  Federation. " 

Ii  was  because  these  were  the  points  placed  before  us  that  we  had 
to  go  into  different  matters,  and  we  came  to  the  conclusion  that 
ti  reply  to  these  questions  could  not  be  made  except  with  the  assist- 
ance of  experts.  I  repeat,  therefore,  that  if  you  confine  yourself 
to  starting  with  the  existing  burdens  on  all  alike  and  do  not  impose 
any  fresh  burdens  on  any  of  the  Units  in  any  case  whatsoever, 
and  if  you  put  that  in  the  constitution,  then  I  for  one  have  no 
objection;  but,  as  I  say,  you  are  not  prepared  to  do  that,  and  for 
one  very  good  reason,  namely,  that  you  will  not  have  a  balanced 
Budget  and  you  want  to  avoid  the  pitfall  to  which  Lord  Lothian  so 
•eloquently,  so  pertinently  and  so  clearly  referred  yesterday,  namely, 
the  pitfall  of  concurrent  jurisdiction.  There  is  a  necessity  for 
having  in  the  Federation  everything  specific,  so  as  to  avoid  a 
wrangle  such  as  might  occur  on  the  very  first  day  when  the  Federal 
Budget  is  presented  with  a  deficit  which  you  have  to  balance. 

Mr.  Rangaswami  lyengar,  who  knows  that  I  have  a  great 
respect  for  all  his  views,  in  supporting  the  proposal  to  send  back  the 
Heport  to  the  sub-Committee  said  that  such  and  such  things  could 
be  embodied  in  the  constitution.  I  say  that  those  things,  if  they 
are  sufficient,  could  be  embodied  in  the  constitution  without 
referring  the  question  back  to  the  Federal  Finance  sub-Committee, 
But  what  are  they?  He  says  we  start  on  the  assumption  that 
the  replacement  of  the  present  Government  by  the  Federal  Govern- 
ment is  not  to  involve  any  disturbance  of  the  existing  position. 
If  it  means  what  I  have  put  down,  I  have  nothing  to  say;  but 
he  says  that  it  might  be  drafted  in  the  following  form:  — 

"  Parliament  shall  have  power  to  levy  taxes,  or  duties  for 
imports  in  accordance  with  the  allocation  of  resources  herein- 
after made  as  between  the  Federation  and  its  Units — Pro- 
vinces, States  and  Territories — save  as  hereinafter  provided, 
and  until  Parliament  shall  otherwise  provide  in  accordance 
with  the  procedure  hereinafter  laid  down,  the  existing  distri- 
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bution  of  resources,  between  the  Federation  and  the  various 

Units,  shall  continue  undisturbed/' 

So  that  he  himself  in  this  clause  also  provides  for  something  which 

will  have  to  happen  hereafter,  and  to  which  we  shall  have  to  agree 

after  we  have  constructed  the  Federation.     Take  his  second  point :  — 

"  We  may  provide  on  an  agreed  basis  that  there  shall  be 

paid  out  of  the  revenues  of  the  Federation  the  interest  and 

debt  charges,  subject  to  scrutiny  and  expert  enquiry/' 

Take  his  third  point :  — 

"  The  revenues  shall  be  from  sources  of  Federal  and 
Provincial  taxation,  the  resources  of  the  Indian  States  being 
specified  or  not  as  the  case  may  be,  but  with  their  present 
rates." 

There  is  another  very  important  clause:  — 

"  In  cases  of  grave  emergency  and  for  the  protection  of 
the  credit  of  the  Federation,  the  Federal  Government  may, 
with  the  assent  of  the  Federal  Parliament,  call  for  contribu- 
tions from  all  Units  of  the  Federation  in  the  manner  herein- 
after to  be  agreed  upon." 

Lastly  lie  asks:  — 

"As  soon  as  may  be  after  the  coming  into  operation  of 
this  constitution,  a  Commission  shall  be  appointed  who  shall 
investigate  and  report  on  the  following  matters  to  the  Federal 
Government  for  such  action  as  it  may  decide  to  take  on  the 
advice  of  Parliament." 

These  are  all  tilings  which,  if  I  may  say  so,  cannot  be  left  to 
an  expert  enquiry  hereafter.  Most  of  them  are  such  that  you  will 
have  to  deride  upon  them  from  the  very  beginning.  It  was  the 
demand  of  tlie  British  Indian  Provinces  lhat  we  should  not  content 
ourselves  with  only  the  taxes  which  have  been  agreed  upon  as 
Federal,  but  that  we  should  go  beyond  them  and  have  "  direct  " 
taxes,  like  the  Corporation  tax  and  others,  put  on.  Personally,  so 
far  as  I  am  concerned,  speaking  for  Hyderabad,  I  Lave  no  objec- 
tion; but  most  of  the  other  representatives  have  very  strong  and 
very  valid  objections.  It  is  merely  a  question  of  justice  whether 
what  we  are  being  asked  to  agree  to  shall  not  be  placed  clearly 
before  everybody  before  lie  is  asked  to  agree  to  it.  I  hope,  there- 
fore, that  everybody  will  agree  that  either  you  put  in  the  consti- 
tution vague,  general  phrases,  or  you  put  into  the  constitution 
specific  decisions  which  avoid  the  pitfall  of  concurrent  jurisdiction. 
For  the  former  case  what  you  have  done  already — your  Report  of 
the  sub-Committee — is  sufficient.  It  is  being  referred  back  to  the 
Finance  sub-Committee  and  will  not  need  to  go  further.  For  the 
latter,  it  is  necessary  that  you  should  have  some  Expert  Committee 
with  regard  to  at  least  some  points  that  are  absolutely  essential  for 
making  your  financial  provisions  in  the  financial  chapter  of  the 
constitution  sufficiently  definite  to  enable  evervone  to  say  that  a 
really  definite,  concrete  proposal  and  scheme  of  Federal  finance  is 
before  the  people  who  have  to  decide. 
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Chairman :  Would  you  kindly  help  me  with  regard  to  one  thing 
-which  is  a  point  of  drafting?  It  is  really  not  controversial  at  all. 
Which  do  you  think  would  be  best?  It  can  be  done  in  two  ways. 
Do  you  think  it  is  best  to  keep  the  actual  part  of  the  constitution 
as  short  as  possible,  and  instead  of  putting  them  in  a  chapter  to 
put  finance  and  various  other  questions  in  the  schedules?  Which 
do  you  think,  as  a  matter  of  drafting,  is  more  convenient?  You 
see,  what  you  could  do  is  this.  You  could  draft  a  pretty  short 
constitution  on  the  constitutional  things,  and  then  you  could,  if 
it  is  a  matter  of  convenience,  put  a  number  of  these  questions,  like 
finance  and  like  the  franchise,  and  so  forth,  into  schedules. 

Sir  Akbar  Ilydari :  I  think  that  probably  schedules  would  be 
the  better  course.  The  only  thing  is,  what  will  be  the  reference 
to  the  schedules  as  regards  any  alteration — I  mean,  so  far  as  any 
change  in  it  is  concerned,  whether  the  change  would  be  subject  to 
the  same  procedure  as  is  necessary  for  the  main  portion  of  the  Act 
or  not?  It  uould  depend  on  how  you  put  it. 

That  is  really  the  position.  I  am  quite  prepared  to  go  on  on 
the  existing  basis  if  you  fix  upon  it  as  being  the  final  one  and 
provide  for  anything  beyond  through  the  taxes  which  have  been 
already  federal'ised ;  but  that  is  not  what  British  India  considers 
sufficient.  It  has,  and  quite  rightly,  I  think,  considered  that  it 
has  to  provide  for  various  definite  elements  in  the  Indian  finances 
that  exist  at  present,  and  also  for  emergency  powers  and  for  powers 
for  balancing  the  deficit.  All  that  requires  an  exploratory  com- 
mittee, and  really  we  are  in  that  way  not  obstructing  federation, 
we  are  not  delaying  federation.  As  we  proceed  with  our  work 
there  will  be  several  exploratory  committees  of  this  kind  which 
will  be  required  before  you  can  frame  your  constitution.  What 
about  the  distribution  of  seats  to  the  States  inter  se  ?  This  will 
require  an  exploratory  committee.  There  will  be  several  other 
<*ommittees  as  we  go  on;  and,  after  all,  it  it  is  a  question  of  three 
or  four  months,  what  does  it  matter,  because  how  I  envisage  the 
whole  thing  is  this — and  I  ani  here  coming  to  the  point  which  was 
raised  by  Sir  Tej  Bahadur  Sapru — and  what  I  feel,  with  regard 
to  these  exploratory  committees,  is  what  will  happen  to  their 
Reports?  That  is  u  pertinent  question.  As  I  envisage  it,  the 
future  conduct  of  our  work  will  be  somewhat  as  follows.  His 
Majesty's  Government  will  consider  the  Report  of  the  Conference; 
they  will  consider  the  Report  of  the  various  Finance  and  other 
Committees  which  are  set  up;  and,  on  the  basis  of  all  this,  they 
will  be  able  to  put  up  a  draft  Bill  which  I  consider  to  be  the 
"  picture  "  which  will  have  to  be  presented  to  us.  This  draft 
Bill  will  be  presented,  I  take  it,  according  to  precedent,  to  a 
Committee  of  the  two  Houses,  and  it  is  at  this  stage  when  we  also 
may  consider  the  picture  and  submit  it  to  discussion.  In  any  case, 
there  will  be  a  definite  time  when  the  picture,  in  so  far  as  it  can 
be  completed,  will  and  must  come  up  for  consideration  by  the 
representatives  at  least  of  the  Indian  States.  Therefore  I  say  we 
have  accepted  the  Report  of  the  sub-Committee  so  far  as  it  goes, 
but  with  the  material  at  its  disposal  it  could  not  go  further. 
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That  is  what  the  Expert  Committee  must  be  set  up  to  supply. 
For   the   progress  of   the   work   of   the   present   Conference,   as   I, 
envisage  it,  within  the  time  at  our  disposal,  the  agreement  reached: 
in  the  sub-Committee  is  sufficient  to  go  upon,     I  say  all  this  because- 
I  feel  it  is  unnecessary  to  send  the  Report  back  to  the  sub-Coin- 
mitteewi    It  is  necessary  that  there  should  be  an  exploratory  Com- 
mittee before  the  constitution  can  be  drafted,  as  has  been  clearly 
laid  down  in  paragraph  4  of  our  unanimous  Report. 

But,  in  view  of  what  you,  My  Lord,  have  said,  I  shall  take 
my  own  share  in  trying  to  arrive  at  some  possible  common  ground 
and  to  reconsider  the  position  on  Monday.  At  present  I  do  not 
see,  unless  you  are  prepared  to  accept  the  present  burdens  as  they 
are,  and  implement  them  as  they  are,  binding  yourselves  only  to 
the  Federal  taxation  to  which  we  have  already  agreed,  how  you 
will  avoid  what  Lord  Lothian  has  called  the  pitfall  of  concurrent 
jurisdiction,  with  regard  to  which  most  Federations  have  had  so 
much  trouble. 

'Sir  Tej  Bahadur  Sapru :  In  view  of  the  announcement  that 
Your  Lordship  has  made  this  morning,  I  do  not  propose  to  make 
any  long  or  detailed  speech  on  the  question  which  has  given  rise 
to  so  much  discussion  in  this  Committee,  more  particularly  because 
I  am  anxious  that  the  task  which  we  have  in  view  should  not  be 
prejudiced  by  any  Statement  I  may  make  on  this  particular  occa- 
sion. But  perhaps  Tour  Lordship  will  permit  me  to  remind  the 
Committee  of  one  or  two  essential  conditions  which  have  brought 
this  Conference  and  Committee  into  existence,  and  which  we  are 
apt  to  forget  in  the  midst  of  detailed  controversy.  I  cannot  help 
feeling  that  this  Conference  was  invited  by  His  Majesty's  Govern- 
ment— the  Labour  Government,  I  mean — on  certain  definite  terms  ; 
and  one  of  the  terms  on  which  it  was  invited  was  that,  instead 
of  Parliament  imposing  a  constitution  which  it  thought  best  suited 
to  the  interests  of  India,  we,  the  members  of  this  Conference, 
including  His  Majesty's  Government,  should  make  our  best  efforts 
to  arrive  at  the  maximum  amount  of  agreement.  Therefore,  I 
say  that  that  is  an  objective  which  we  have  constantly  got  to  bear 
in  mind.  It  may  be  that  one  of  us,  or  one  set  of  us,  holds  very 
strong  opinions  on  one  particular  question.  Similarly,  it  may  be- 
that  another  person  or  another  body  of  persons  in  this  Conference 
holds  equally  strong  opinions  on  the  other  side.  But,  if  each  one- 
is  to  hold  to  the  strong  opinions  on  his  side  and  to  refuse  to  see 
the  point  of  view  of  the  other  side,  then  I  venture  to  think  that 
the  object  of  this  Conference,  namely,  the  maximum  amount  of 
agreement,  can  never  be  achieved. 

I  regard  it  as  essential,  therefore,  that  it  is  we  who  should  apply 
our  own  minds  to  the  settlement  of  the  questions  which  divide  us. 
We  cannot  allow,  and  ought  not  to  allow,  any  other  mind  to  be 
substituted  for  our  mind.  Therefore  it  is  that  I  say  that,  if  there 
are  any  questions  of  principle  on  which  there  is  difference  of  opinion, 
we  must  arrive  at  an  adjustment  by  applying  our  own  minds  rather 
than  by  trusting  to  the  minds  of  any  outside  body,  howsoever 
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distinguished  it  may  be  and  howsoever  qualified  it  may  be  from 
an  expert  point  of  view.  It  seems  to  me,  therefore,  that  if  we  can. 
arrive  at  an  agreement  on  certain  questions  of  principle,  we  ought 
to  accept  those  principles  as  agreed  principles  and  allow  them 
to  be  made  the  basis  of  the  constitution.  The  other  day,  when  1 
was  speaking,  Mr.  Jinnah  said  "  Where  is  this  scheme  P  "  My 
answer  to  that  is  that  it  is  for  us  to  bring  the  scheme  into  existence. 
When  I  remember  that  Lord  Peel's  sub-Committee  sat  for  days 
together  and  arrived  at  the  Report  which  we  are  considering,  I 
feel  that  that  Report  contains  so  many  principles  on  which  there 
was  agreement  that  I  venture  to  think  we  ought  not  to  hesitate 
in  expressing  our  agreement  with  them  in  this  Committee  so  far 
as  they  go,  and  asking  you  to  accept  them  as  the  basis  of  the 
constitution.  If  there  are  any  outstanding  questions,  not  of  the 
character  of  principles  but  of  the  character  of  details,  we  can  devise 
appropriate  machinery  for  the  working  out  of  those  details;  bxit, 
whatever  be  the  machinery  that  we  devise,  and  whatever  be  this 
settlement  that  may  have  to  be  arrived  at,  let  us  not  forget  that 
it  will  be  a  settlement  arrived  at  between  the  Indian  States  on  the 
one  side  and  British  India  on  the  other  side. 

It  is  not  fair  to  His  Majesty's  Government,  nor  to  the  Indian 
States,  nor  to  British  India,  that  we  should  shirk  our  responsibili- 
ties in  this  matter  and  say  to  His  Majesty's  Government — "  Some- 
how, and  in  some  way  or  other,  you  should  arrive  at  a  decision  for 
us,  because  we  cannot  apply  our  minds  to  this  question. "  I 
therefore,  with  all  respect  but  with  all  the  emphasis  of  which  I 
am  capable,  ask  Their  Highnesses  to  remember  that  it  is  they 
on  their  side  and  we  on  our  side,  just  as  much  as  His  Majesty's 
Government,  who  will  have  to  discharge  that  responsibility  and 
that  function.  To  say,  therefore,  that  we  may  appoint  an  Expert 
Committee  and  leave  it  to  His  Majesty's  Government  to  arrive  at 
some  sort  of  conclusion,  is  to  deprive  ourselves  of  the  privilege  of 
deciding  for  ourselves  and  to  go  against  the  terms  on  which  we 
were  invited  to  meet.  It  is  for  that  reason  that,  I  venture  to  think, 
Mahatma  Gandhi  puts  forward  his  proposal.  I  am  not  afraid  at 
all  of  the  incapacity  of  Lord  Peel  8  sub-Committee  to  arrive  at 
some  definite  conclusions  if  they  apply  their  minds  to  them.  I 
do  not  share  the  despondency  or  the  diffidence  of  one  distinguished 
member  of  that  sub-Committee — I  mean  Sir  Manerkjee  Dadabhoy. 
I  believe  there  is  enough  common-sense  and  enough  statesmanship 
in  that  sub-Committee  to  see  that  it  is  they  who  have  to  advise 
us  on  the  questions  of  principle  on  which  they  have  not  yet  made 
up  their  minds  or  on  which  there  may  be  occasion  for  further 
discussion. 

There  is  only  one  way  of  getting  out  of  Mahatma  Gandhi's 
proposal,  and  that  is  by  coming  to  conclusions  amongst  ourselves. 
Well,  I  entirely  endorse  the  remarks  made  by  Sir  Mirza  Ismail 
this  morning.  His  remarks  are  of  the  most  hopeful  and,  from 
my  point  of  view,  of  the  most  helpful  character.  While  we  may 
think  that  we  should  appoint  a  committee  to  explore  avenues  for 
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us  in  the  distant  future,  or  it  may  be  in  the  near  future,  I  do 
agree  with  Sir  Mirza  Ismail  that  it  is  up  to  us  to  explore  avenues 
ourselves  and  to  arrive  at  certain  conclusions  of  a  concrete  charac- 
ter, and  then  to  appoint  some  sort  of  machinery  which  suggests 
itself  to  us  as  the  most  suitable  machinery  for  the  working  out  of 

Principles  upon  which  there  is  mutual  agreement  among  ourselves, 
will  therefore  beg  this  Committee  not  to  shirk  the  responsibility. 
That  responsibility  may  be  discharged  either  in  the  manner  suggest- 
ed by  Mahatma  Gandhi  or  by  a  further  exchange  of  views,  and  I 
feel  confident  that,  when  we  exchange  our  views,  we  shall  find 
we  are  nearer  to  agreement  than  we  imagine  in  the  midst  of  this 
controversy.  I  refuse  to  believe,  notwithstanding  the  criticisms 
made  in  certain  quarters,  that  there  is  less  enthusiasm  among  the 
Princes  about  federation  than  there  was  on  the  last  occasion. 
Similarly,  I  refuse  to  believe  that  there  is  less  enthusiasm  on  this 
side  of  the  Committee  about  Federation  than  there  was  last  year. 
We  all  stand  by  that  idea,  and  it  is  up  to  us  to  discuss  our  mutual 
differences  so  that  we  may,  before  we  disperse,  he  able  to  present 
to  the  Lord  Chancellor  and  to  his  colleagues  on  the  Cabinet  an 
agreed  solution  of  this  particular  question.  I  refuse  deliberately 
to  go  into  any  one  of  the  issues  involved  in  this  matter,  because 
I  would  leave  them  to  be  discussed  in  a  friendly  manner  by  all 
of  us  within  the  next  two  or  three  days,  and  then  come  back  to 
the  Lord  Chancellor  and  say  lt  Here  is  an  agreed  solution  ". 

Mr.  Gandhi:  My  Lord  Chancellor,  in  view  of  the  impending 
conversations  between  Their  Highnesses  or  their  representatives  and 
Delegates  on  this  side  of  the  table,  perhaps  it  is  unnecessary  for 
me  to  say  anything  in  defence  of  the  suggestion  which  I  had 
the  privilege  of  making  before  this  Committee;  but  I  would  be 
unjust  to  Lord  Peel  and  unjust  to  Sir  Akbar  Hydari  (and  I 
have  listened  with  all  the  respect  and  attention  which  anything 
that  Lord  Peel  or  Sir  Akbar  Hydari  might  say  deserves)  if  I  did 
not  confess  that  I  am  unconvinced  and  that  I  i  emu  in  uniepentant. 
It  may  be  that  1  am  too  obtuse  to  realise  those  difficulties ;  it  may 
be  that  1  a  in  too  impatient  to  see  something  concrete  before  us 
to  see  those  difficulties ;  but  I  also  know  that  I  have  confidence 
enough  in  myself  and  my  countrymen  to  believe  that  we  are  well 
able  to  bear  the  burden  and  the  responsibilities  that  self-govern- 
ment would  impose  upon  us,  and  therefore  I  am  not  baffled  by  diffi- 
culties, real  or  imaginary. 

But  I  want  to  apply  niy  very  simple  mind  to  this  question  of 
apportionment  of  the  revenue  and  the  expenditure  of  the  Govern- 
ment of  India.  We  have  been  talking  about  principles.  Well,  I 
have  really  failed  to  see  many  principles  in  connection  with  the 
work  before  us.  There  is  certainly  one  principle — namely,  on  what 
standard  are  we  going  to  apportion  the  revenues  and  the  expendi- 
ture? There  certainly  we  shall  have  to  come  to  some  rough  and 
ready  principle  on  which  we  should  decide;  and  that  principle,  a* 
I  visualise  it  before  myself,  is  whether  the  British  Indian  part  of 
India  is  to  shoulder  any  additional  burden  beyond  what  it  shoulders 
to-day  by  reason  of  Federation,  and  likewise  whether  the  States 
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are  to  do  so,  or  whether,  in  entering  upon  Federation,  each  party 
will  refuse,  say,  for  the  time  being,  to  take  over  any  further 
burdens.  That,  to  my  mind,  would  he  the  principle  that  would 
guide  us  in  coming  to  an  apportionment  of  revenue  tind  expenditure* 
The  difficulty,  therefore,  really,  that  has  appeared  to  me  as  a 
result  of  having  listened  to  all  these  discourses,  is  one  not  of  prin- 
ciple, but  rather,  if  I  may  respectfully  put  it,  of  disinclination. 
If  we  have  got  the  determination  that  we  want  Federation,  that  we 
want  Federation  at  any  cost  consistently  with  the  self-respect  of 
each  party,  or  each  partner — if  we  have  that  determination  I  again, 
as  I  say,  as  a  simple  man,  a  layman,  can  see  no  difficulty  whatso- 
ever.  All  we  have  to  do  is  to  find  out  those  heads  of  revenue  which 
we  can  easily  understand  without  any  complication,  and  we  set 
about  saying,  *k  These  are  the  heads  of  the  revenue  which  we  shall 
hold  jointly.  The  balance  will  go  either  to  the  Federal  Govern- 
ment or  to  the  Provinces  " .  That  distribution  can,  in  my  opinion, 
easily  be  made.  To-day  the  greatest  difficulty  lies  in  bringing 
the  States'  and  the  other  Delegates  together  and  coining  to  a  con- 
clusion. If  we  lay  down  the  principle  that  neither  party-  is  just 
now  to  bear  any  fresh  burdens,  we  shall  divide  the  heads  accord- 
ingly; or  if  there  is  going  to  be  a  little  give-and-take,  each  taking 
a  little  more  responsibility,  we  shall  arrive  at  a  conclusion  in 
accordance  with  that  principle.  Nor  do  I  see  any  difficulty  in  find- 
lug  what  items  of  expenditure  we  are  going  to  hold  in  common. 
If  we  have  come  to  the  conclusion  that,  at  the  present  moment, 
\ve  are  going  to  have  A,  B,  and  (<  sources  of  revenue,  we  know 
to-day,  so  far  as  our  information  permits  iis,  that  from  these  three 
sources  we  shall  get  so  much  revenue.  Then  we  shall  take  such 
heads  of  expenditure  as  will  balance  that  revenue.  I  know  that 
our  estimate  may  prove  to  be  wrong;  it  will  be  time  enough  for 
the  Federal  Government  to  decide  how  it  would  adjust  the  differ- 
ence. If  there  is  a  surplus,  there  should  be  no  difficulty;  if  a 
deficit,  naturally  there  would  be  some  difficulty,  but  not  one  of  us 
expects  that  the  Federal  Government  will,  when  it  is  launched 
out  on  the  stormy  ocean  of  responsibility,  meet  no  difficulty 
whatsoever 

•  T  see  that  there  is  a  kind  of  fear  regarding  decisions  by  the 
Federal  Government,  seeing  that,  in  the  Federal  Govern- 
ment, up  to  now,  we  have  pictured  to  ourselves  a  majority 
of  those  on  the  British  Indian  side;  so  that  the  fate  of 
the  States  might  be  in  the  hand**  of  that  majority.  If  there  is  any 
such  fear,  we  need  not  have  any  reservation  whatsoever,  or  we  might 
have  some  such  reservation  as  I  can  just  now  think  of,  namely, 
that,  unless  there  is  an  agreement  between  a  two-thirds  majority 
of  the  Princes  on  the  one  side  and  a  similar  majority  on  the  other, 
there  will  be  no  decision  taken  binding  on  both  sides.  I  take 
that  by  way  of  illustration  as  it  comes  into  my  mind  whilst  I  am 
speaking.  I  simply  say  that  difficulties  of  this  kind  need  not 
baffle  us,  and  I  feel  that  we  ought  to  get  rid  of  this  incubus  of 
expert  opinion  at  every  point.  We  are,  after  all,  a  poor  country, 
and  we  are  not  going  to  get  the  assistance  of  experts  at  every  turn. 
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I  think  that,  in  India,  we  have  intelligence  enough  to  understand 
roughly  what  we  want  without  having  the  guidance  of  experts; 
and,  in  my  humble  experience  of  things  of  the  world,  I  have  seen 
that  when  you  go  to  experts  sometimes  you  founder,  because  one 
expert  says  one  thing,  another  expert  says  another.  And  when  you 
come  to  matters  of  finance,  which  are  ordinarily  top  deep  for 
humble  folk,  these  folk  do  not  know  which  expert's  opinion  to  take; 
so  that  they  cast  lots  and  trust  to  the  future,  saying  that  they  are 
not  going  to  be  buffeted  about  by  these  experts.  You  find  the  same 
thing  in  law,  with  all  deference  to  the  Lord  Chancellor. 

H.H.  The  Maharaja  of  Bikaner :  You  are  a  distinguished 
lawyer  yourself. 

Mr.  Gandhi:  That  is  why  I  speak  from  bitter  experience.  The 
same  is  true  of  medicine.  Heaven  help  us  from  medical  men ! 
Let  us  get  rid  of  these  difficulties  that  experts  cast  for  us.  After 
all,  if  we  make  any  mistake,  we  ourselves  will  be  the  sufferers. 
But  if  we  tread  upon  this  ground  with  fear  lurking  in  our  breasts, 
we  shall  not  be  able  to  evolve  a  scheme  consistent  with  the  dignity 
of  the  great  and  ancient  country  that  we  are.  I  have  therefore 
simply  explained  my  position  as  a  very  simple  man  before  this  Com- 
mittee, so  that,  when  we  have  these  informal  conversations,  we 
may  approach  the  question  with  fresh  minds  and  not  with  minds 
full  of  dread. 

May  I,  as  I  conclude,  respectfully  suggest  to  the  Princes  that 
they  have  come  here  with  their  experts  also.  They  have  brought 
their  best  men  here.  I  will  trust  mvself  to  those  experts,  and  use 
my  commonsense  judgment  also  if  they  dare  to  mislead  rne.  But 
I  shall  be  entirely  satisfied,  and  in  a  few  hours  come  to  a  definite 
conclusion  as  to  what  I  want  and  what  I  do  not  want.  Hence  I 
remain  absolutely  convinced  that  we  should  either  send  this  thing 
to  Lord  Peel's  sub-Committee,  putting  the  burden  on  them  to  come 
with  a  definite  conclusion,  or,  instead  of  worrying  that  sub-Com- 
mittee, some  of  us  should  sit  together  and  produce  a  very  humble 
agreed  scheme  with  which  we  can  start  the  financial  part  of  the 
Federation. 

Chairman :  I  want  only  to  say  one  thing  in  conclusion,  and 
then,  for  a  few  minutes,  I  shall  say  something  on  the  question 
of  the  Federal  Court;  and  then  we  shall  finish  for  to-day.  It 
seems  to  me  there  are  a  number  of  loose  ends  which  will  have 
to  be  tied  up ;  as,  for  example,  the  franchise,  the  allocation  of 
seats,  and  Federal  finance.  The  Government  will  have  to  consider 
such  matters  with  a  view  to  any  future  Bill  in  Parliament.  In 
drafting  this  Bill  it  will  greatly  help  the  Government  to  know  how 
far,  on  the  questions  dealt  with  by  these  various  Committees,  there 
is  an  agreed  Indian  opinion.  I  need  not  remind  you  that  the  fact 
that  there  is  Indian  agreement  will  be  very  carefully  considered 
by,  and  will  naturally  carry  great  weight  with,  the  Government, 
and  will  make  the  Government's  desire  to  assist  in  facilitating  a 
new  order  of  things  much  more  easy  of  accomplishment.* 

11  The  discussion  on  Head  4  was  continued  at  the  Thirty-seventh  Meeting. 


597 

HEAD  8. 

The  Federal  Court. 

The  following  points  for  discussion  in  connection  with  this  Head 
were  drafted  by  the  Chairman :  — 

(1)  Should  'members  of  the  Federal  Court  be  appointed 
by  me  Crown  and  on  what  tenure  ? 

(2)  Should  the  Court  have  an  original  and  an  appellate 
jurisdiction,  or  only  an  appellate  ? 

(3)  Should  the  Court  have  an  exclusive  original  jurisdic- 
tion, e.g.,  in  the  following  matters  (non- justiciable  matter* 
being  excluded) — 

(a)  disputes  between  tJie  Federation  and  a  State  or  a 
Province  in  any  matter  involving  the  interpretation  of  the 
constitution; 

(b)  disputes   between   two  States,   two  Provinces,   or  a 
State  and  a  Province,  in  any  matter  involving  the  inter- 
pretation of  the  constitution; 

(c)  the  interpretation  of  agreements  between  the  Federal 
Government  and  a  State  or  a  Province,  or  between  two 
States  or  two  Provinces,  or  between  a  State  and  a  Province, 
and  any  question  arising  thereunder'? 

(4)  Should  the  Court  have  an  exclusive  a-ppelldte  jurisdic- 
tion from  State  Courts  and,  Provincial  High  Courts,  e.g.,  in 
any  matter  involving  the  interpretation  of  the  Constitution  ? 

(5)  Should  provision  be  made  for  special  references  by  the 
Governor -General  to   the  Court  as  under  Section  4  of  the 
Judicial  Committee  Act,  1833? 

(6)  Should  there  be  a  right  of  appeal  from  the  Federal 
Court  to  the  Privy  Council  as  of  riyht  or  by  leave  of  the 
Court,  the  riyht  of  the  Crown  to  grant  special  leave  to  appeal 
to  be  preserved  in  all  cases? 

(7)  What  provision  should  be  made  for  the  enforcement  of 
the  judgments  of  the  Court  in  the  States  and  in  the  Province* 
respectively  ? 

Chairman :  With  regard  to  the  Federal  Court,  I  should  like 
to  make  a  few  remarks  for  your  consideration.  You  will  please 
understand  that  I  am  not  saying  these  are  the  final  solution  of  the 
difficulties ;  all  I  am  putting  forward  are  heads  which  you  will  have 
to  consider  in  coming  to  a  final  solution. 

First  of  all,  the  necessity  of  a  Federal  Court  as  a  safeguard  to 
the  constitution  is  beyond  controversy,  but  the  value  of  tne  Court 
will  obviously  depend  to  a  large  extent  upon  the  quality  arid  the 
character  of  its  personnel ;  and  it  is  accordingly  suggested  that  the 
Judges  of  the  Federal  Court  should  be  appointed  by  the  Crown. 
The  Act  will  have  to  prescribe  the*  qualifications  of  the  Judges, 
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and  it  may  be  anticipated  that  the  States  will   desire  that  they 
should  be  represented  in  the  Court. 

On  the  analogy  of  most  constitutions,  the  salaries  and  pensions 
of  the  Judges  will  presumably  be  non-voted,  and  they  will  be  given 
security  of  tenure. 

It  seems  desirable  to  appoint  some  place  for  the  seat  of  the 
Court,  but  considerations  of  climate  and  distance  may  require  the 
Court  to  sit  at  other  places  from  time  to  time.  It  is  accordingly 
suggested  that  the  Chief  Justice  should,  with  the  consent  of  the 
Governor-General,  be  entitled  to  appoint  places  for  the  sessions 
of  the  Court  as  occasion  requires. 

Having  regard  to  the  prestige  and  reputation  of  the  existing 
High  Courts,  it  does  not  seem  necessary  to  exclude  from  their 
jurisdiction  certain  matters  which,  in  the  case,  for  example,  of 
Australia,  are  left  to  the  exclusive  jurisdiction  of  the  Federal 
Court,  namely,  matters  affecting  Consuls  or  representatives  of  other 
countries,  or  disputes  between  residents  of  different  States,  or  cases 
in  which  a  writ  of  mandamus  or  injunction  is  sought  against  an 
officer  of  the  Commonwealth.  It  is  accordingly  suggested  that  the 
exclusive  original  jurisdiction  of  the  Federal  Court  should  be  con- 
fined to  disputes  of  one  kind  or  another  between  the  Federation 
and  the  various  States  and  Provinces.  These  disputes  may  involve 
questions  of  interpretation  of  the  Constitution  or  of  a  Federal  Law, 
or  they  may  arise  out  of  the  interpretation  of  agreements  between 
two  or  more  States  or  Provinces.  The  question,  however,  of  agree- 
ments between  a  State  and  a  Province  may  need  reconsideration, 
and  it  may  be  desirable  to  insert  words  here  or  elsewhere  which 
will  make  it  clear  that  no  paramountcy  questions  can  be  brought 
within  the  purview  of  the  Court. 

If  the  Federal  Court  is  to  fulfil  its  function  as  guardian  of  the 
constitution,  it  seems  desirable  that  it  should  have  an  appellate 
jurisdiction  from  the  State  courts  and  the  High  Court  in  any 
matter  involving  the  interpretation  of  the  constitution,  and  that 
in  such  cases  the  direct  appeal  which  at  present  exists  from  the 
High  Courts  to  the  Privy  Council  should  be  excluded.  It  is  per- 
haps questionable  whether  similar  exclusive  appellate  jurisdiction 
should  be  given  to  the  Federal  Court  in  matters  arising  on  the 
interpretation  of  the  Federal  law;  but  it  may  be  thought  desir- 
able to  do  so  in  order  to  attain  uniformity  of  interpretation  in 
such  matters.  It  is  suggested  that  the  Governor-General  might  be 
entitled,  if  he  should  think  fit,  to  refer  from  time  to  time  to  the 
Federal  Court  questions  of  a  juridical  nature  on  which  the  opinion 
of  the  Court  would  be  of  value.  An  analogy  to  this  power  will  be 
found  in  the  provisions  of  Section  4  of  the  Judicial  Committee  Act, 
1833,  under  which  His  Majesty  in  Council  may  refer  to  the  Privy 
Council  any  question  of  public  importance.  Stopping  there  for  a 
moment  we  have  had  in  the  last  year  two  such  cases  from  Canada, 
one  raising  the  question  of  whether  a  woman  was  eligible  for  sitting 
in  the  Senate,  and  another,  in  which  judgment  will  be  given  next 
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week,  as  to  the  position  of  the  States  and  the  Dominion  with  regard 
to  the  regulation  of  aeronautics. 

Sir  Muhammad  Shaft :    Advisory  jurisdiction? 

Chairman :  Yes,  advisory.  You  will  hear  what  I  am  just  going 
to  say.  The  decision  of  the  Federal  Court  on  such  a  matter  would 
not  be  a  decision  inter  paries  or  in  itself  constitute  an  enforceable 
judgment — it  is  advisory,  as  Sir  Muhammad  said — but,  at  the  same 
time,  its  opinion  would  carry  great  weight,  and  the  procedure  has 
proved  to  be  very  helpful  on  several  occasions — two  of  which  I  have 
just  referred  to. 

In  the  case  of  the  Australian  Constitution,  appeals  to  the  Privy 
Council,  from  the  High  Court,  in  matters  involving  the  inter- 
pretation of  the  Constitution,  only  lie  with  the  consent  of  the  High 
Court.  In  the  case  of  India,  however,  it  seems  desirable  to  provide 
for  an  appeal  as  of  right  in  these  cases.  In  cases  where  no  consti- 
tutional issue  is  involved,  it  may  be  thought  desirable  to  restrict 
the  right  of  appeal  to  the  Privy  Council;  and  it  is  accordingly 
proposed  that  the  right  should  only  be  exercised  by  leave  of  the 
Federal  Court,  though  the  right  of  the  Crown  to  grant  special  leave 
would  have  to  be  preserved. 

Power  to  make  Rules  of  Court  regulating  the  procedure  of  the 
Federal  Court,  including  provisions  enabling  the  Court  to  sit  in 
more  than  one  division,  are  necessary,  though  it  is  perhaps  a  ques- 
tion whether  the  power  should  reside  in  the  Chief  Justice  or  in  the 
Governor-General.  It  seems  desirable,  at  any  rate,  that  no  Rules 
should  be  made  without  consultation  between  the  two;  and  so  long 
as  that  is  secured,  it  is  not  a  matter  of  the  first  importance  in  whose 
name  Rules  are*  in  form  made.  On  the  analogy  of  the  English 
Rule  Committee,  it  might  he  preferable  to  give  the  formal  power 
to  the  Chief  Justice. 

The  Court  will  require  a  Registrar  and  other  officials,  and  the 
appointment  of  these  officers  will  require  the  exercise  of  consider- 
able patronage.  The  matter  of  their  appointment  is  therefore 
likely  to  excite  considerable  attention,  and  it  is  suggested  that  it 
would  be  desirable  for  them  to  be  appointed  by  the  Chief  Justice. 
Inasmuch,  however,  as  questions  of  expense  will  be  involved,  it  is 
clearly  necessary  that  the  salaries  and  numbers  of  the  officials 
should  be  subject  to  the  approval  of  the  Governor-General. 

It  will  be  necessary  formally  to  provide  that  Federal,  State 
and  Provincial  Authorities  will  accept  the  judgment  of  the  Court 
as  binding  on  themselves  when  they  are  parties  to  a  dispute  before 
it,  and  will  also  enforce  the  judgments  of  the  Court  within  their 
respective  territories.  It  is  similarly  necessary  to  require  all  the 
subordinate  Courts  to  recognise  and  give  effect  to  the  judgments  of 
the  Federal  Court. 

Now,  these  are  only  general  remarks.  It  may  interest  you  to 
know  the  form  in  which  these  general  remarjks  might  appear  in  a 
draft  Bill:  I  will  read  it  very  rapidly;  it  will  appear  on  the  notes 
and  you  will  be  able  to  see  it  in  the  form  in  wjiich,  if  these  or 
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similar  suggestions  to  them  meet  with  your  approval  hereafter,  it 
would  appear  in  any  Bill.  Of  course,  I  have  to  make  some  sort  of 
provision  for  blanks,  as  you  will  hear. 

"  A  Federal  Court  shall  be  constituted  by  letters  patent 
consisting  of  a  Chief  Justice  and  not  less  than  (  } 

nor  more  than  (  )  other  judges  "  — 

You  see,  it  has  got  to  be  filled  in  — 

"  appointed  by  the  Crown.     There  should  be  a  qualification 
prescribed  for  the  Judges.  " 

Now,  we  shall  have  to  put  in  what  the  qualifications  should  be. 

"  Provisions  of  salaries  and  Judges  shall  be  made,  and 
such  salaries  and  Judges  shall  be  a  non-voted  item  in  the 
Budget." 

Now,  here  is  the  next  suggestion  :  — 

"  Judges  to  hold  office  during  good  behaviour  and  to  be 

removable  only  by  the  Crown,  but  to  be  subject  to  an  age 

limit." 

I  heard  a  young  friend  of  mine,  with  rather  advanced  views, 
suggest  the  other  day  that  no  Judge  ought  to  be  more  than  30  ;  but 
I  think  that  that  is  perhaps  going  too  far. 

'  *  The  sitting  of  the  Court  to  be  at  (  )  or  such 

other  place  or  places  as  the  Chief  Justice  may,  with  the 

consent  of  the  Governor-General,  from  time  to  time  deter- 

mine." 


,  here  comes  a  matter  which  I  must  read  ^ery  rapidly,  because 
you  will  get  it  on  the  notes  —  the  jurisdiction  :  * 

"  The  jurisdiction  of  the  Court  to  be  both  original  and 
appellate.  The  Court  to  have  an  exclusive  original  jurisdic- 
tion in  the  following  matters  (non-  justiciable  matters  to  be 
excluded)  :  — 

"  (a)  Disputes  between  the  Federation  and  a  State  or 
a  Province  in  any  matter  involving  the  interpretation  of 
the  Constitution  Act  or  any  Federal  law; 

"  (6)  Disputes  between  two  States,  two  Provinces  or  a 
State  and  a  Province  in  any  matter  involving  the  inter- 
pretation of  the  constitution  or  any  Federal  law; 

"  (c)  The  interpretation  of  agreements  between  the 
Federation  and  any  State  providing  for  the  exercise  of 
administrative  powers  and  any  question  arising  there- 
under ; 

"  (d)  The  interpretation  of  agreements  between  the 
Federal  Government  and  a  Province  or  between  two  States 
and  two  Provinces,  and  any  question  arising  thereunder." 

The  next  question  is  a  little  difficult,  because  of  a  form  of 
words:  — 

"  The  Federal  Court  to  have  an  exclusive  appellate  juris- 
diction from  all  State  Courts  and  Provincial  High  Courte 
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in  any  matter  involving  the   interpretation   of  or  arising 
under  the  Federal  Constitution  or    — 

and  Sir  Tej  Bahadur  Sapru  will  kindly  consider  this  portion — 

"  any  matter  arising  under  any  Federal  law/' 
I  shall  want  your  opinion  on  that,  Sir  Tej. 

"  Provision  for  special  references  by  the  Governor- 
General  to  the  Federal  Court  on  the  lines  of  Section  4  of 
the  Judicial  Committee  Act,  1833. 

"  Appeal  to  lie  from  the  Federal  Court  to  the  Privy 
Council  as  of  right  in  any  matter  raising  a  constitutional 
issue,  and  in  other  cases  by  leave  of  the  Federal  Court. 
The  right  of  the  Crown  to  grant  special  leave  for  appeal  to 
be  preserved. 

"  Power  to  Chief  Justice,  subject  to  approval  of  the 
Governor-General. ' ' — 

It  does  not  matter  which  way  you  put  it ;  you  have  got  to  consider 
the  principle:  — 

"  to  make  Rules  of  Court  regulating  the  procedure  of  the 
Federal  Court,  including  provision  enabling  the  Court  to 
sit  in  more  divisions  than  one." 

"  The  officers  of  the  Court  to  be  appointed  by  the  Chief 
Justice,  subject  to  the  consent  of  the  Governor-General  as  to 
salaries  and  number." 

"  Federal,  State,  and  Provincial  authorities,  as  the  case 
may  be,  to  enforce  the  judgments  of  the  Federal  Court,  and 
all  Courts  throughout  the  Federation  to  give  effect  to  and 
recognise  as  binding  on  them  the  judgments  of  the  Federal 
Courts." 

Sir  Tej  Bahadur  Sapru :  I  would  like  to  ask  two  Questions.  In 
the  first  place,  I  assume  that  this  Supreme  Court  will  be  what  is 
technically  known  as  a  Court  of  Record. 

Chairman:  Certainly. 

Sir  Tej  Bahadur  Sapru :  I  should  like  further  to  ask  whether 
you  are  going  to  confine  the  discussion  exclusively  to  the  Supreme 
Court  or  open  it  to  the  question  of  the  Judicature  in  India.  There 
are  some  features  of  the  chapter  relating  to  the  Judicature  which 
require  very  serious  consideration.  I  know  that  the  Government  of 
India  are  interested  in  that,  and  questions  have  been  raised  with 
regard  to  it  in  Parliament.  If  you  will  give  ine  permission,  I  will 
in  the  course  of  debate  refer  to  some  of  the  features  of  the  judicial 
system  there,  and  to  the  composition  of  the  High  Court. 

Chairman:  I  am  very  anxious  that  you  should  do  that.  The 
discussion  will  not  be  confined  merely  to  the  one  question.  We  are 
verv  anxious  to  hear  the  views  of  all  of  you  upon  tnat  matter,  and  it 
will  not  be  a  waste-of  time.  A  great  many  of  the  fears  that  people 
have  entertained  with  regard  to  the  Federal  Constitution  will  vanish 
into  thin  air  if  they  know  that  there  is  a  proper  Federal  Court  before 
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which  they  can  get  their  rights.  I  am  not  saying  they  are  going  to 
be  wrong;  but  I  am  saying  that,  in  this  Federal  Constitution,  if  we 
get  a  really  strong  Federal  Court  which  enjoys  a  general  responsi- 
bility, a  great  many  of  the  fears  of  the  people  about  the  constitution 
will  vanish. 

(The  Committee  adjourned  at  12-25  p.m.) 


PROCEEDINGS  OF  THE  THIRTY-SEVENTH  MEETING  OF  THE  FEDERAL 
STRUCTURE  COMMITTEE  HELD  ON  THE  20™  OCTOBER,  1931,  AT 
11  A.M. 

HEAD  4. 

Distribution    of  Financial  Resources   between   the   Federation    and 

its   Units. 

DISCUSSION    ON    THE    REPORT    OF    THK     FEDERAL     FINANCE     SUH- 

COMMITTEE — (con  tinned) . 

Chairman :  Your  Highnesses  and  Gentlemen,  We  adjourned  on 
the  last  occasion  in  order  to  give  people  an  opportunity  to  see  if  they 
rould  come  to  some  measure  of  agreement  upon  what  we  are  to  do 
with  regard  to  the  Report,  from  our  sub-Committee.  T  understand 
you  have  worked  very  hard  and  sat  up  very  late,  but  I  do  not  know 
exaotlv  what  position  you  have  reached.  Am  I  right  in  thinking 
that  the  underlying  principles  of  the  Report  may  be  accepted  as  a 
general  basis  upon  which  this  part  of  the  constitution  is  to  be 
drafted?  I  am  not  talking  about  any  exceptions  now:  of  course, 
we  will  have  to  consider  those  separately.  But  as  a  general  basis 
for  drafting  the  future  constitution  and  giving  it  to  our  Parlia- 
mentary draughtsmen,  do  we  accept  the  underlying  principles  of 
the  Report?  T  gather  that  we  do. 

1  think  the  chief  difficulty  we  had  was  with  regard  to  this  Expert 
Committee.  T  quite  see  that  there  are  some  questions  which  will 
have  to  be  decided — may  T  put  it,  so  as  not  to  encounter  any 
opposition — somehow,  sometime.  Personally,  T  think  the  sooner 
the  better.  I  believe  we  shall  all  agree  upon  that.  The  question 
that  remains  would  be  this.  Accepting,  as  we  do,  these  underlying 
principles  as  the  general  basis  upon  which  we  are  to  instruct  our 
draughtsmen  to  proceed,  let  us  consider  any  special  matters  which 
we  think  want  rather  more  attention  and  which  have  to  be  settled 
in  some  way.  There,  T  think,  possibly  we  might  get  some  help 
from  the  States.  I  do  not  know,  for  example,  what  we  had  better 
discuss  first.  Sir  Akbar  Hydari.  T  would  rather  like  to  ask  for 
your  help,  if  T  may,  with  regard  to  this.  T  quite  see  vour  point. 
You  want  to  know  where  you  are,  but,  with  regard  to  future  taxa- 
tion what  exactly  is  the  sort  of  view  that  vou  personally  (I  will  not 
ask  vou  for  the  moment  as  a  representative  of  the  States)  take  up 
with  regard  to  this? 
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Sir  Akbar  Ilydari:  I  think  it  should  be  specified. 

Chairman :  What  I  rather  wanted  to  ask,  too,  if  I  might,  was 
this.  We  are  only  thinking  aloud.  Let  me  put  it,  so  as  not  to  beg 
the  question,  in  a  very  sort  of  man-in-the-street  way.  Supposing 
the  Federation  found  it  necessary  to  get  a  bit  more  money ;  what 
sort  of  way  do  you  think,  or  what  sort  of  procedure,  ought  to  be 
adopted  for  that  purpose? 

Sir  Akbar  flyditri :  My  position  was  that,  as  recommended  by 
the  Finance  sub-Committee,  there  should  be  an  exploration  of  the 
budgetary  position  with  regard  to  revenue  and  expenditure,  with  a 
view  to  seeing  how  far  the  taxes  which  are  mentioned  in  paragraph 
10  will  have  a  hope  of  producing  a  balanced  Budget  by  having  those 
taxes  as  Federal,  and  those  others  which  are  there  mentioned  as 
Provincial.  We  must  see  whether,  after  this  enquiry,  there  will 
be  a  reasonable  hope  of  producing  a  balanced  Buagei.  Then  you 
must  also  specify  a  couple  of  taxes  as  marking  the  field  where 
further  sources  of  revenue  might  be  obtained  in  case  you  wanted 
that  for  balancing  the  Budget.  The  whole  point  was  only  this, 
that  our  aim  is  to  start  with  a  thoroughly  sound  Federal  financial 
system,  for  which  a  reasonable  prospect  of  having  a  balanced 
Budget  is  an  obvious  necessity;  and  it  should  be  so  balanced  that 
truly  Federal  sources  of  revenue  cover  truly  Federal  expenditure, 
and  that,  as  far  as  possible,  you  eliminate  all  "  Central  "  heads, 
because  we  want  a  unified  Budget. 

Chairman:  Let  me  see.  I  am  only  thinking  now  of  the  sort  of 
way  in  which  we  should  have  to  draw  up  the  Report,  if  you  will 
forgive  me  for  just  a  moment,  (hie,  underlying  principles  accepted 
generally  as  a  basis.  Now,  I  suppose  we  shoula  all  agree  that  it 
is  desirable  to  have  a  system  which  would  produce  sufficient  re- 
sources to  create  a  balanced  Budget.  Is  that  right?  Does  anvbody 
object  to  that,  or  does  somebody  think  that  il  is  not  desirable  to 
have  a  system  which  would  create  H  balanced  Budget?  I  am  only 
trying  to  £-et  it  down  now;  we  are  not  deciding  anything.  In  order 
to  do  that,  should  I  be  right  in  saying — T  will  explain  it  in  a 
moment — that  the  Federation  should  have  power  to  levy  certain 
taxes?  There  is  no  doubt  about  that? 

Sir  Akbar  Hydari:  Yes.  My  Lord,  I  want  to  make  it  clear 
beforehand  that  I  am  now  speaking  as  a  member  of  the  Federal 
Finance  sub-Committee  and  as  a  member  of  this  Committee,  without 
in  any  way  speaking  on  behalf  of  the  States  as  a  whole. 

Chairman :  And  I  want  to  make  it  perfectly  clear  that  I  am 
talking  without  prejudice,  arid  that  this  is  not  to  be  taken  down 
and  brought  up  in  evidence  against  me.  The  Federation  should 
have  power  to  impose — I  dcwot  like  the  word  "  impose/'  but  I  will 
use  it  for  the  moment — certain  taxes  for  this  purpose,  that  is,  for 
the  purpose  of  creating  a  balanced  Budget.  Now,  might  I  just 
ask  this;  those  are  taxes,  of  course,  which  the  Federation  should 
have  power  to  impose  over  all  Units  of  the  Federation  ? 

Sir  Akbar  Hydari:  Yes.     That  is  essential  to  the  Federation. 
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Chairman:  That  is  what  I  thought,  too,  but  I  find  that  every 
now  and  then  I  am  beginning  to  doubt  whether  Federation  is  even 
spelt  with  an  "  F." 

Now,  the  next  point  about  it  is  this.  Do  you  think  that  there 
should  be  some  sort  of  limitation  ?  Mind  you,  I  am  only  thinking 
aloud,  and  therefore  I  am  not  in  any  way  laying  things  down. 
Some  things  may  be  quite  impossible.  In  some  cases,  as  I  expect 
you  know,  with  us,  there  are  various  authorities  which  have  the  power 
to  impose  taxes  or  rates,  which  only  have  power  to  impose  a  limited 
amount,  let  us  say,  for  example,  a  sixpenny  rate.  Do  you  think 
that  such  a  restriction — that  is,  that  they  should  have  power  to 
impose  a  tax  of  a  certain  sort,  but  not  above  a  certain  amount — 
should  be  imposed? 

Sir  Akbar  Hydari:  It  would  depend  a  good  deal  upon  what  the 
exploration  of  the  budgetary  position  revealed,  as  to  how  much  you 
require.  • 

Chairman :  I  rather  agree  with  that,  but  I  will  tell  you  what 
was  in  my  mind  when  I  asked  the  question.  Suppose  you  wanted 
to  make  up  a  deficit,  and  you  had  authority  to  impose  taxes  of 
three  different  sorts — A,  B  and  C.  If  you  had  no  limitation,  you 
might  lump  the  whole  deficit  on  to  A.  On  the  other  hand,  it  might 
be  advisable  to  say,  "  No,  there  are  other  sources  of  revenue,  and 
we  must,  in  order  to  make  up  any  deficit,  itot  go  beyond  a  certain 
maximum  in  respect  of  one  tax.  To  put  it  in  the  simplest  way, 
if  it  were  a  deficit  of  Is.  ^rf.,  instead  of  lumping  it  all  on  to  A,  it 
might  be  separated  into  sixpences  upon  each  of  the  three  categories. 

Sir  Akbar  Hydari:  There  are  certain  taxes  that  we  have  already 
agreed  to  federalise,  namely,  Customs,  Salt  and  Opium.  With 
regard  to  that  I  would  impose  no  limits.  It  would  depend  entirely 
upon  the  conscience  or  sense  of  financial  propriety  of  the  Finance 
Minister  of  the  time  as  to  how  far  he  would  meet  the  deficit  from 
each  source. 

Chairman:  I  should  like  to  ask  that  question  of  the  members 
round  this  table,  whether  we  should  all  agree  that,  in  respect  of 
Customs,  Salt  and  Opium,  there  should  be  no  limit  upon  the  power 
of  a  Federal  Government.  What  do  you  say  as  to  that,  Sir  Muham- 
mad Shafi? 

Sir  Muhammad  Shafi :  I  think  that  is  a  matter  probably  for  the 
Expert  Committee  to  decide. 

Chairman:  I  think  it  is.  All  I  am  saying  is  that  we  should 
endeavour  to  get  the  opinion  of  members  for  the  guidance  of  the 
Expert  Committee. 

Sir  Muhammad  Shafi:  I  would  not^n  any  way  limit  the  judg- 
ment of  the  Expert  Committee,  in  regard  to  a  matter  like  this,  by 
making  any  observations  upon  it. 

Chairman :  Supposing  we  were  to  turn  ourselves  for  the  moment 
into  the  Expert  Committee.  I  am  not  pre-judging  the  question  at 
all.  I  am  not  saying  that  there  are  not  some  things  that  tne  Expert 
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Committee  should  look  into.  But  is  not  that  rather  a  matter  of 
general  principle  that  we  could  decide?  The  Expert  Committee 
would  have  to  go  carefully  into  detail,  but  this  is  a  general  sort 
of  question.  For  instance,  would  you  feel  disposed  to  refer  to  the 
Expert  Committee  whether  it  is  desirable  to  have  a  system  which 
would  create  a  balanced  Budget?  That,  I  thought,"  was  not  a 
question  for  an  Expert  Committee.  I  should  have  thought  there 
were  some  questions  we  could,  as  it  were,  dispose  of  now,  and  that 
that,  for  example,  is  one  of  them. 

Sir  Muhammad  Shaft:  I  feel  at  present  disposed  to  say  "  Yes." 

Chairman:  So  do  I ;  I  rather  feel  disposed  to  say  "  Yes." 
What  do  you  feel,  Mr.  Ivengar?  Do  you  feel  disposed  to  say 
"Yes"  or  "  No  "  to  that? 

Mr.  lyengar:  We  agree  it  is  better  to  agree  straight  aWay  on 
anything  you  can. 

Chairman :  Never  mind  about  generalities.  We  are  on  the 
question  now  of  whethet  there  should  be  no  limit  on  the  power  to 
tax  Salt  and  Opium  and  levy  Customs. 

Mr.  lyengar :  There  is  no  limit  now. 

Chairman:  Then  the  answer  is  "Yes,"  you  do  agree.  Then 
we  are  all,  I  think,  agreed  on  that. 

Mr.  Joshi :  Does  the  reply  of  Sir  Muhammad  Shafi  mean  that 
there  should  be  uo  limit? 

Chairman :  Yes.  Let  us  get  on  a  little  now,  because  we  want 
to  get  on  as  quickly  as  we  can.  We  have  now  decided  these  four 
things. 

Mr.  Gandhi:  If  it  is  to  be  said  that  they  are  decided,  I  think 
I  ought  to  say  a  word. 

Chairman:  Do  you  think  there  ought  to  be  a  limit? 

Mr.  Gandhi:  Not  only  that,  but  personally  I  should  resist  a 
tax  on  Salt  altogether,  and  not  merely  limit  it.  I  do  not  think 
I  can  say  off-hand,  moreover,  that  there  should  be  no  limit  so  far 
as  Customs  are  concerned.  There  are  many  things  on  which  I 
would  say  "  No,  I  will  not  go  beyond  this."  Similarly  with 
Opium. 

Chairman :  What  do  you  say  with  regard  to  Opium  ? 
Mr.  Gandhi:  Opium  I  would  have  limitless. 

Chairman:  That  is  good.  We  are  all  agreed  on  Opium  any* 
how.  Now,  Mr.  Gandhi,  with  regard  to  Customs,  would  you  say 
there  should  be  some  limit  theA? 

Mr.  Gandhi :  I  think  so. 

Chairman:  What  limit  is  in  your  mind? 

Mr.  Gandhi:  I  would  not  take  Customs  in  general;  my  judg- 
ment would  vary,  and  I  would  not  allow  an  expert  to  tell  me  what 
I  should  do,  because  it  would  be  a  matter  of  policy. 
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Chairman:  That  means  giving  the  Federal  Authority  no  limit, 
so  that  you  agree  with  regard  to  Customs.  We  are  all  agreed  on 
Opium,  and  we  agree  on  Customs,  because  you  say  "  I  do  not  want 
any  expert  to  tell  me  what  I  am  to  do,"  nor  does  the  Federal 
Government.  Now,  with  regard  to  Salt,  I  know  that  is  rather  a 
difficult  question,  but  we  want  to  get  to  the  heart  of  the  matter 
now.  What  do  you  think  should  be  the  position  of  the  Federal 
Government  so  far  as  a  tax  on  Sajt  is  concerned.  Do  you  think 
there  ought  to  be  no  tax  at  all? 

Mr.  Gandhi:  Not  only  no  tax,  but  the  tax  which  is  to-day 
levied  on  Salt  should  go. 

Lord  Peel:  Mr.  Gandhi  is  expressing  his  individual  opinion; 
but  does  he  suggest  that,  in  the  Statute  itself,  the  right  to  tax  Salt 
by  the& Federal  Government  should  be  expressly  excluded? 

Mr.  Gandhi :  I  do. 

Chairman:  Very  well;  we  will  make  a  note  that  Mr.  Gandhi 
objects  to  any  tax  on  Salt. 

Lord  Peel:  It  is  more  than  that;  it  is  more  than  a  personal 
objection.  He  thinks  Salt  ought  to  be  excluded. 

Chairman:  He  thinks  Salt  ought  to  be  excluded,  yes.  Now, 
Mr.  Gandhi,  would  you  help  us  with  regard  to  this.  First  of  all, 
can  anybody  say  what  the  present  tax  on  Salt  brings  in. 

Mr.   Gandhi:  Six  crores. 

Sir  Alfltar  Ilydari :  (rl  crores,  less  1*23. 

Mr.  Gandhi:  I  will  give  in  to  anybody  who  says  between  6  and 
7  crores. 

Chairman:  Very  well,  we  will  say  7. 

Str  Akbar  Ilydari :  The  Government  of  India  figure  would  make 
it  about  5*50. 

Chairman  :  Now,  Mr.  Gandhi,  perhaps  you  will  help  us  in  this 
way.  Suppose  we  were  to  say  "  Well,  Mr.  Gandhi  is  quite  right; 
there  ought  not  to  be  this  tax,"  I  should  like  to  ask  you  where  are 
we  to  get  this  five  millions — taking  it  at  five  millions — from.  Could 
you  just  help  us  with  regard  to  that?  What  would  you  do? 

Mr.  Gandhi:  My  answer  is  that  there  should  be  a  reduction  to 
the  extent  of  6  crores  from  the  Military  expenditure. 

Chairman  :  The  way  you  want  to  do  things  is  to  reduce  ex- 
penditure P 

Mr.  Gandhi:  I  do. 

Chairman:  Now,  Sir  Akbar,  ^at  other  taxes  do  you  think 
ought  to  be  included? 

Sir  Akbar  Hydari :  There  are  two  or  three  sources  which  have 
been  indicated  in  the  Report  of  the  sub-Committee,  and  one  or  two 
were  indicated  in  His  Highness  of  BhopaPs  speech ;  but  before  I 
can  finally  commit  myself  Jo  them,  I  should  like  first  of  all  to 
have  before  me  the  finally  examined  figures — I  will  not  use  the 
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word  "  expert/'  because  it  seeing  to  be  in  a  way  unpalatable  to 
certain  people,  and  it  seems  to  give  rise  to  confusion  as  to  whether 
these  are  experts  in  the  role  of  arbitrators,  or  of  explorers  or  of 
confirmers — therefore,  I  say,  I  should  like  to  have  before  me  the 
figures,  from  which  I  could  see  how  much  is  required,  or  will  be 
required,  ordinarily  to  balance  the  budget,  and  what  these  sources 
are  likely  to  produce. 

Chairman :  Have  you  any  sort  of  idea,  or  guess,  that  you  could 
give  us? 

Sir  Akbar  Ilydari:  As  to  figures,  I  have  no  idea.  I  am  an 
absolute  ignoramus  with  regard  to  that  point.  But  with  regard  to 
the  specific  taxes,  these  have  been  mentioned,  and  they  might  be 
looked  into  as  to  what  their  statistical  content  would  be.  One  is 
"  Countervailing  Excise  duties  on  articles  on  which  Customs  duties 
are  levied."  (I  want  to  emphasise  the  word  "  countervailing. ") 
Then,  No.  2  is  "  Federal  taxes  on  Tobacco  " — and  what  else  wan 
it,  Your  Highness? 

H.H .  The  Nawab  of  Bhopal :  We  have  not  specified  the  subjects. 
Sir  Akbar  Ilydari :  But  they  would  have  to  be  specified. 

Chairman :  Have  you  thought  at  all  what  would  be  the  terms  of 
reference  to  any  committee? 

Sir  Akbar  Ili/dari:  With  regard  to  this  Committee,  Lord  Chan- 
cellor, I  have  analysed  the  functions,  which,  in  different  parts  of  it, 
the  Eeport  says  need  expert  exploration.  It  seems  to  me  that  there 
are  some  enquiries  which  are  absolutely  necessary  in  order  to  give 
a  definite  shape  to  the  schedule  of  taxes  and  heads  of  expenditure 
which  you  will  have  to  bring  into  the  constitution. 

Chairman:  Would  you  kindly  give  us  one  or  two  examples? 

Sir  Akbar  Ilydari:  For  instance,  this  very  thing — we  say  that 
the  future  Federal  Government  of  India  will  be  responsible  for  a 
budget  which  has  these  heads  of  expenditure,  reserved  and  non- 
voted  :  Military,  Political,  Frontier  wars,  Federal  expenditure  on 
pensions,  non-voted.  These  are  heads  of  expenditure.  Then  there 
will  be  unreserved  heads,  which  can  be  voted  upon.  I  have  got  the 
heads  here.  Then  there  will  be  something  like  thin,  that  these  will 
be  met  by  sources  of  revenue — Customs,  Salt,  Opium,  Federal  Lines 
of  Communication,  Federal  Currency,  and  HO  on.  Then  there  would 
have  to  be  some  enquiry  to  show  whether  this  will  produce  a 
balanced  Budget  in  normal  times.  If  not,  then  I  should  alno  be 
saying  that  perhaps  the  Federal  Government  should  have  aKo  at 
its  disposal  the  following  sources  of  revenue  :  Excise  on  such  and 
such  articles,  Federal  monopolies,  and  such  things.  We  should 
have  to  have  an  enquiry  to  sttow  whether,  although  we  may  be 
mentioning  all  these  things,  there  was  still  sufficient  on  both  sides 
of  the  account  to  balance  each  other,  but  not  sufficient  to  provide 
that  margin  of  safetv  which  is  required  in  the  ordinary  fluctua- 
tions of  world  conditions  on  which  all  these  depend.  We  must  see 
whether  it  is  so  or  not.  If  it  is  so,  then,  so  far  as  the  functions  of 
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this  Committee  are  concerned,  they  have  confirmed  the  general  and 
preliminary  lines  on  whioji  we  have  tried  to  allocate  in  paragraph 
10,  and  the  taxes  to  which  we  have  preliminarily  given  a  tentative 
assent. 

Chairman:  Might  I  just  ask  you  this,  because,  of  course,  I 
have  not  been  present  at  these-  enquiries.  Is  the  sort  of  idea  this, 
then — that  this  Expert  Committee  would  be  able  to  ascertain  (1)  the 
probable  amount  of  receipts  that  the  Federal  Government  would 
have  at  its  disposal,  and  (2)  the  probable  expenditure  that  the 
Federal  Government  would  have  to  meet ;  and  if,  as  a  result  of  the 
comparison  of  the  two  figures,  it  was  shown  that  in  normal  times 
there  might  be  a  deficiency  of  Y  crores,  then  you  would  consider 
what  powers  the  Federal  Government  must  have  in  normal  times 
over  extra  taxation  so  as  to  make  up  this  probable  Y  crores  defi- 
ciency. Is  that  it? 

Sir  Akbar  HyJari :  Extra  taxes,  N,  0,  P,  Q. 

Chairman :  Yes,  whatever  they  are.  What  you  say,  I  suppose, 
is  this.  In  those  circumstances,  the  States  would  not  be.  able  to 
have  a  voice  as  to  what  powers  they  would  place  at  the  disposal 
of  the  Federal  Government  in  respect  of  extra  taxation  or  taxation 
for  P,  Q,  R  articles  before  they  enter. 

Sir  Akbar  Hytlari :  Yes. 

Chairman:  You  have  used  in  all  your  conversation,  quite  right- 
ly, the  word  "  normal."  I  quite  agree  with  you;  but  some  times, 
as  we  know  to  our  cost,  are  abnormal.  They  are  emergency  times. 
Would  you  be  disposed  to  say  that,  in  times  of  emergency — I  will 
not  say  for  the  moment  how  these  are  to  be  ascertained — the  Federal 
Government  should  have  enhanced  powers,  or  how  do  you  deal  with 
a  time  of  emergency? 

Sir  Akbar  Hydari :  The  word  "  emergency  "  is  a  very  elastic 
term.  If  it  is  an  "  emergency  "  of  a  kind  that  means  an  un- 
balanced Budget  from  year  to  year,  then  I  would  not  call  it  an 
emergency.  But  if  there  was  a  war,  then,  of  course,  there  ought 
to  be  a  state  of  emergency;  and  that  was  contemplated  by  the 
particular  paragraph  in  the  Finance  sub-Committee's  Report.  What 
they  wanted  there  was  to  get  an  Expert  Committee  to  say  what 
should  be  the  relative  incidence  of  the  burdens  imposed  on  each  of 
the  federated  Units.  But,  I  think,  in  the  first  place,  my  reply 
would  be  that  in  time  of  war,  in  order  to  make  the  war  a  success, 
we  should  put  forward  all  our  resources,  as  this  country  did,  and 
as  we  ourselves  did,  in  the  last  war,  without  counting  the  cost. 
Secondly,  if  any  taxes  beyond  that  are  required,  they  should  follow 
the  procedure  which  you  will  have  to  consider  in  regard  to  doing 
anything  that  has  been  laid  down  specifically  in  the  constitution. 

Chairman :  Am  I  right  in  thinking  that  famine  relief  is  a 
reserved  Provincial,  subject? 

Mr.  lyengar:  It  is  a  reserved  Provincial  subject. 
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Sir  Akbar  Hydari:  It  must  be  the  care  of  each  federating  Unit 
to  deal  with  famine. 

I  should  like,  if  possible,  that  this  Committee  should  find  out 
the  taxes  in  respect  of  which  we  can  keep  a  wide  margin,  so  that, 
for  all  practical  purposes,  even  in  cases  of  emergency,  the  call  for 
the  exercise  of  such  powers  would  be  exceedingly  rare. 

Chairman :  What  sort  of  personnel  do  you  envisage  for  the 
Committee  ? 

Sir  Akbar  Hydari :  I  should  say  those  who  are  willing  to  serve 
on  it  of  those  who  constitute  the  present  Federal  Finance  sub- 
Committee,  with  the  addition  of  a  certain  number  of  experts  to  help 
them  in  the  collection  of  data  and  so  on.  The  matter  is  really  one 
to  which  I  have  not  given  very  careful  thought,  but  those  are  the 
lines  along  which  my  thought  at  present  runs.  If  I  may  say  so, 
the  considered  opinion  of  the  experts  may  be  necessary  on  such 
points  as  the  yield  of  a  certain  tax,  and  so  on. 

Chairman:  I  should  like  to  suggest  this  to  you.  I  quite  see, 
of  course,  the  advantage  of  that;  but  I  suppose  that  what  you  are 
in  fact  saying  is  this.  You  want  a  fact-finding  committee — a  com- 
mittee to  find  the  facts — and  not  a  committee  of  politicians. 

Sir  Akbar  Hydari:  That  is  so. 

Chairman:  What  you  really  want  to  do  is  this.  You  really 
-want  to  find  out  the  facts,  and  you  do  not  want  on  a  committee  like 
that  a  gentleman  who  all  his  life  has  been  a  free-trader  or  a  pro- 
tectionist, or  whatever  it  may  be.  You  simply  want  a  fact-find  ing- 
committee. 

Sir  Akbar  Hydari:  Exactly. 

Chairman:  And  you  say  that,  when  the  facts  are  properly  found, 
then  those  people  who  want  to  come  in  to  the  Federation,  or  the 
person  who  has  the  misfortune  to  be  entrusted  with  the  new  Act, 
will  be  able,  on  the  ascertained  facts  to  say  what  the  best  way  of 
•dealing  with  them  is? 

Sir  Akbar  Hydari:  Yes,  this  is  my  idea. 

Chmrman :  Now,  Sir  Tej,  would  you  help  us  on  this?  I  see 
what  the  position  is,  and  I  am  not  expressing  an  opinion ;  but  what 
•do  you  say  on  all  this? 

Sir  Tej  Bahadur  Sapru  :  So  far  as  Your  Lordship's  first  question 
is  concerned,  namely,  whether  there  should  be  any  limitation  of 
the  power  to  raise  taxation  in  a  certain  manner  or  up  to  a  certain 
point,  I  would  not  place  any  limitation  on  the  power  of  the  Legisla- 
ture so  long  as  you  specify  the  subjects  on  which  taxes  should  be 
levied.  Of  course,  the  raising  or  the  lowering  of  taxation  will  be 
a  matter  of  policy  which  will  be  determined  from  time  to  time  by 
the  future  Executive  Government,  having  regard  to  all  the  cir- 
cumstances affecting  the  country  internally  and  in  its  relations 
with  other  countries.  But  by  the  Statute  I  would  prescribe  no 
limit.  That  is  my  answer  to  the  first  question. 

R.T.C. — i.  Y 
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I  believe  the  next  question  put  by  Your  Lordship  was  with 
regard  to  this  Expert  Committee,  its  functions  and  its  composition. 
I  have  myself  been  anxious,  during  the  last  three  or  four  davs,  to 
find  out  what  the  terms  of  reference  to  this  Committee  are  going  to 
be.  In  the  manner  in  which  it  has  been  suggested  in  the  Report 
of  Lord  Peel's  sub-Committee,  it  does  not  appear  to  me  that  that 
Expert  Committee  is  one  which  I  should  favour.  I  am  still  un- 
repentant about  it.  If,  however,  what  is  really  aimed  at  is  that 
we  should  agree  upon  certain  principles  of  taxation,  upon  certain 
principles  of  revenue,  and  then  ask  this  Expert  Committee  to  work 
out  the  details,  I  should  favour  it,  so  long  as  you  do  not  further 
give  this  Expert  Committee  any  power  to  lay  down  principles  or  to 
vary  the  principles  which  have  been  laid  down  by  Lord  Peel's 
sub-Committee. 

Lord  Peel:  We  did  not  intend  to  give  them  that.  I  am  only 
speaking  for  my  sub-Committee,  of  course. 

Sir  Tej  Bahadur  Sapnt :  I  am  quite  prepared  to  accept  that  that 
was  your  intention,  but  I  can  only  say  that  intention  has  not  been 
expressed  in  that  manner.  I  interpret  that  Report  really  to  mean 
that  you  are  leaving  it  to  the  Expert  Committee  to  vary  or  modify 
or  alter  any  principles  which  you  have  laid  down.  So  far  as  the 
principles  which  you  have  laid  down  are  concerned,  I  have  not  the 
least  exception  to  take  to  any  of  them.  I  accept  every  one  of  the 
principles  laid  down  by  you.  But  if  it  is  intended  that  this  Expert 
Committee  should  vary  or  modify  or  alter  those  principles,  then 
I  am  entitled  to  ask  one  or  two  questions. 

Let  us  assume  that  the  Expert  Committee  says  that  principle  A 
will  not  work  and  that  they  recommend  principle  B.  What  is  to 
happen  when  that  Expert  Committee  has  submitted  its  Report? 
Are  we  to  be  absolutely  extinct?  And,  if  so,  who  is  going  to 
decide  whether  the  principle  suggested  by  Lord  Peel  is  going  to  be 
accepted,  or  whether  the  principle  suggested  bv  the  Expert  Com- 
mittee is  going  to  be  accepted?  It  is  possible  to  say  "  Well,  that 
Expert  Committee  may  submit  a  Report  to  His  Majesty's  Govern- 
ment." Very  well.  Is  the  Conference  as  a  whole  prepared  to 
leave  it  in  the  hands  of  His  Majesty's  Government?  That  is  really 
the  question,  to  my  mind.  Or  does  the  Conference  reserve  to  itself 
the  power  of  deciding  whether  it  will  accept  or  reject  the  recom- 
mendations of  the  Expert  Committee?  If  the  Conference  is  to 
reserve  that  power,  that,  to  my  mind,  impiles  that  the  Conference 
will  continue  to  exist;  and  if  the  Conference  is  going  to  continue  to 
exist,  then  vou  will  have  to  answer  the  question,  when  and  where 
is  the  Conference  going  to  meet?  Is  it  going  to  meet  in  Plenary 
Session,  or  delegate  its  powers  to  a  small  body? 

Chairman:  Which  do  you  think? 

Sir  Tej  Bahadur  Sapru ;  Personally  speaking,  I  say  that  we 
ought  to  arrive  at  certain  agreements  with  regard  to  certain  prin- 
ciples of  taxation,  making  also  provision  for  emergencies.  If  we 
agree  to  those  principles,  we  hate  got  to  take  our  chance.  Whether 
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the  yield  will  be  sufficient  or  whether  the  yield  will  not  be  sufficient 
is,  to  my  niind,  the  question  which  we  will  have  to  face  not  only 
now  but  when  the  Federation  has  been  established  and  after  the 
Expert  Committee  has  made  a  Report. 

Supposing  we  establish  the  Expert  Committee,  and  supposing 
we  are  also  prepared  to  accept  the  recommendations  of  the  Expert 
Committee,  where  is  the  guarantee  that,  after  three  years  or  five 
years  acting  upon  those  principles,  we  shall  not  have  to  face  a 
deficit  Budget?  Even  then  we  will  have  to  adopt  some  means  of 
balancing  the  Budget.  We  cannot  afford  to  leave  our  Budget  un- 
balanced. Therefore,  the  object  which  this  Committee  is  intended 
to  serve  really  does  not  neein  to  me  to  be  quite  so  patent.  It  is 
rather  a  question  of  principle  which  is  dividing  us.  If  we  agreed 
on  the  question  of  principle,  then  I  think  there  could  be  no  quarrel 
at  all  about  the  figures  which  would  be  worked  out  in  accordance 
with  those  principles.  You  may  have,  if  you  like,  in  your  consti- 
tution, special  provisions  to  deal  with  a  situation  which  may  arise 
when  there  is  a  series  of  deficit  Budgets.  You  may  have  very 
special  clauses  of  that  character.  T  will  not  object  to  them.  But 
I  do  not  think  that  this  Expert  Committee  is  going  to  be  the 
sovereign  cure  for  all  the  ills  that  may  overtake  us  in  future. 

Lord  Peel :  It  was  never  suggested  that  it  should  be  that;  other- 
wise it  would  be  a  miraculous  committee. 

Sir  Tej  Bahadur  Sfiprti :  If  it  is  not  going  to  give  a  sovereign 
remedy  for  all  time  to  come,  and  for  all  contingencies,  then  I  do  not 
think  it  is  going  to  serve  any  very  great  purpose.  If  it  is  a  question 
of  finding  facts  and  of  getting  together  information,  I  have  no 
objection  at  all.  But  I  do  not  think  that  that  should  be  the  pivot 
on  which  the  existence  or  non-existence  of  the  Federation  should 
turn.  That  is  the  danger  I  have  in  view,  My  Lord. 

As  regards  the  composition,  I  am  quite  prepared  to  accept  the 
claim  which  has  been  put  forward — that  the  members  of  the  sub- 
Committee  are  already  experts. 

Sir  Akbar  Hytfari :  I  have  been  a  member  of  the  sub-Committee. 
We  are  not  experts,  not  at  all. 

Kir  Tej  Bahadur  ftapru :  Then  you  will  have  a  committee  of 
experts  plus  a  number  of  laymen.  Well,  I  would  not  call  that 
committee  a  committee  oi  experts  at  all.  I  ran  take  the  old 
members  in  on  the  assumption  that  they  are  experts  and  nuiltiply 
the  forces  of  experts;  but  I  will  not  have  a  committee  consisting  of 
laymen  and  experts,  and  then  call  that  committee  a  committee  of 
experts.  That  is  all,  My  Lord,  that  I  desire  to  say, 

Sir  Akbar  Hydari :  I  might  perhaps  explain  what  I  mean  when 
I  was  speaking  about  that — and  that  is  that  that  committee  should 
be  a  committee  of  experts  with  regard  to  fact-finding,  but,  in  case  a 
situation  arose,  such  as  Sir  Tej  Bahadur  Sapru  himself  mentioned, 
supposing  this  Committee  thought  that  an  alternative  principle  was 
necessary  in  order  to  balance  the  Budget,  whose  opinion  should  be 
before  His  Majesty's  Government  before  they  finally  decided  what 
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to  put  in  the  Bill — whether  to  put  that  alternative  principle  in  the 
Bill  or  not.     And  I  thought  that  perhaps,  in  view  of  the  claim 
which  has  been  put  forward  by  Sir  Tej  Bahadur  Sapru,  it  might  be 
possible  to  obtain  the  opinions  of  these  members  who  have  been 
advising  you  now — to  obtain  their  opinion  as  to  what  thej  had  ta 
say;  but  I  myself  will  be  content -to  leave  the  fact-finding  com- 
mittee's  report   to   His    Majesty's    Government   to   put   whatever 
S  revision  they  consider  to  be  necessary,  and  have  the  whole  thing 
iscussed  in  the  way  in  which  other  provisions  will  be  discussed. 

Chairman:  Might  I  just  ask  you  this,  Sir  Tej,  because  I  can 
foresee  a  little  difficulty  that  may  arise.  Agreeing  generally  with 
what  has  been  said,  supposing,  then,  we  send  this  to  a  fact-finding 
committee,  which  I  gather  you  do  not  think  very  highly  of — you 
may  be  right  on  that;  I  am  not  saying  you  are  not;  at  any  rater 
we  will  see  that  it  does  not  take  much  time — and  supposing  that, 
as  a  result  of  the  hard  facts  and  the  hard  figures,  when  this  report 
was  sent  to  His  Majesty's  Government  it  was  clear  that  one  of  the 
principles  laid  down  by  Lord  Peel's  Committee,  was,  through  a 
misapprehension — and  they  have  not  had  a  very  long  time  to  do 
their  work — such  that,  if  His  Majesty's  Government  adopted  it  and 
put  it  into  the  constitution  (I  am  only  asking  you  to  accept  an 
hypothesis),  the  result  would  be  that  the  Federation  would  be 
bankrupt  in  twelve  months?  What  is  to  happen  then?  Are  we  to» 
stick  to  the  principle  and  make  you  bankrupt;  or  are  we  to  say, 
"  We  had  better  not  do  that;  we  had  better  oe  quite  sure  that,  by 
adopting  that,  we  do  not  adopt  a  principle  which  the  farts  now  indi- 
cated show  will  lead  us  into  real  trouble  "?  I  can  envisage  this — 
I  a  in  making  no  promises  and  I  am  making  no  pledges,  but  I  can 
quite  see  that  the  man  who  is  in  charge  of  all  these  negotiations  in 
tuture  might  very  well  write  to  you  and  write  to  other  people  and 
say,  "  Now,  look  here;  as  a  result  of  the  finding  of  the  facts,  we 
find  that  this  principle  won't  wash."  I  suppose  then  that  anybody 
would  say  at  once,  "  Oh,  well,  that  cannot  be  done."  There  is  no 
reason  why  people  should  not  be  consulted.  All  I  am  envisaging 
is  this :  What  is  to  happen — I  do  not  think  it  likely  to  happen — 
supposing  the  facts  show  that  the  principle  wants  modifying? 
Would  you  then  say,  "  T  do  not  care  twopence  for  the  facts;  there 
is  the  principle  of  Lord  Peel's  Committee;  coiite  </?//  coute,  mat 
coelum,"  and  all  that  sort  of  thing?  I  think  we  ought  to  have  some 
sort  of  idea  for  meeting  a  situation  lite  that.  I  do  not  think  it 
will  arise,  but  is  it  wise  to  take  a  decision  now  which  further 
investigation  might  show  the  awkwardness  of  acting  upon? 

Sir  Tej  Bahadur  Sapru :  Suppose  a  situation  like  that  arises, 
one  of  two  consequences  must  follow.  Either  the  Federation  will 
go  by  the  board,  and  the  Expert  Committee  will  practically  have 
finished  the  work,  because  it  will  be  open  for  any  of  the  federating" 
Units  to  say  "  We  will  not  enter  the  Federation  under  these  cir- 
cumstances " ;  or,  if  you  are  serious  about  the  Federation,  you  will 
have  to  devise  some  machinery  again  for  getting  the  opinion  and 
the  consent  of  the  different  Units.  There  is  a  third  possibility* 
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You  can  say,  "  We,  as  His  Majesty's  Government,  will  make  a 
decision  later,  not  at  this  Conference  ";  but  that  will  not  be  an 
agreed  decision,  it  will  be  an  imposed  decision. 

Chairman  :  Then  I  gather  you  do  not  want  His  Majesty's  Gov- 
ernment to  impose  any  decision  ? 

Sir  Tej  Bahadur  Sapru :  So  long  as  it  is  possible  for  us  to  arrive 
at  an  agreement  I  will  stand  by  that  agreement. 

Chairman :  But  if  it  is  not  possible,  you  still  do  not  want  His 
Majesty's  Government  to  impose  an  agreement? 

Sir  Tej  Bahadur  Sapnt :  If  it  is  not  possible,  then  His  Majesty's 
Government  have  to  discharge  their  own  functions  and  responsibility 
in  the  way  they  can  best. 

Chairman:  Will  Mr.  Zafrullah  Khan  tell  us  what  he  thinks 
about  the  general  question? 

Mr.  Zafrullah  Khan:  On  the  general  question  which  has  been 
last  piit  by  Your  Lordship,  if  the  Expert  Committee  came  to  the 
conclusion  that,  facing  the  hard  facts  and  the  hard  figures,  some 
of  the  principles  laid  down  have  to  be  modified,  I  suppose  the 
situation  would  have  to  be  faced  again,  and  it  would  have  to  be 
seen  whether  those  who  desire  to  come  into  the  Federation  are 
willing  to  modify  those  principles. 

Generally,  with  regard  to  the  questions  to  be  submitted  to  the 
Expert  Committee,  and  as  to  how  and  in  what  stages  the  Expert 
Committee  is  to  function,  I  agree  with  what  is  .stated  in  the  Report. 
I  do  not  want  to  g-u  over  that  again.  It  \vus  only  in  regard  to 
certain  matters  outside  the  Report  that  I  wished  to  make  some 
submissions. 

Lord  Peel:  I  only  want  to  say  two  words  on  this  matter.  One 
is  that  I  was  rather  pleased  to  find  that  really  the  differences  of 
opinion  even  about  the  "  Committee  of.  Competent  Persons  "  (if  I 
may  so  term  it,  in  order  to  use  a  more  pleasant  expression)  are 
not  so  great  as  might  be  feared — even  on  this  subject  there  seems 
to  me  to  be  a  good  deal  less  gap,  shall  I  say,  between  the  opinions 
which  have  been  expressed  before  and  those  expressed  to-day.  I 
really  do  not  think  there  is  a  very  wide  margin  of  difference. 

I  should  like  further  to  say — perhaps  I  ought  to  say  to  repeat, 
because  I  have  partly  said  it  before — that  we  have  been,  I  think, 
rather  misunderstood  as  a  sub-Committee.  Whether  it  is  due  to 
the  form  of  words  I  do  not  know,  but  certainly  our  meaning  has 
been  slightly  misunderstood.  We  did  not  in  the  least  intend  that 
this  "  Committee  of  Competent  Persons  "  should  set  aside  the 
principles  at  which  we  have  arrived.  What  we  felt  was  that  there 
were  many  facts  and  figures  which  we  had  not  got  at  the  moment, 
and  which  coiild  very  easily  be  supplied  either  in  India  or  here, 
and  which,  if  they  were  got  together  in  the  proper  form,  would 
enable  people  to  see  exactly  what  was  the  effect  of  the  principles 
which  we  laid  down. 


When  the  question  arose  about  altering  a  principle,  I  did  sug- 
gest a  modification  which  was,  I  think,  accepted  generally  by  the 
sub-Committee.  If  we  erred  at  all,  we  really  erred  on  the  side  of 
too  much  caution;  but  we  did  feel  that,  if  on  a  careful  examination 
of  one  of  these  principles  which  we  laid  down  it  was  found,  from 
the  facts  and  figures,  that  it  would  be  very  difficult  to  apply,  we  did 
not  want  to  tie  up  these  competent  persons  too  much ;  and  we 
thought  they  might  make  a  suggestion  which  would  get  out  of  the 
difficulty  on  other  lines.  That  was  as  far  as  we  went.  It  would 
have  been  derogating,  as  it  were,  our  own  dignity,  if  we  had  sug- 
gested that  we  wanted  to  commit  these  matters  to  a  "  Committee  at 
Competent  Persons  "  who  were  going  to  play  about  with  all  the 
principles  which  were  laid  down.  Nothing  was  further  from  our 
thoughts. 

The  suggestion  I  was  going  to  make  was  this,  Lord  Chancellor. 
I  do  not  know  whether  it  will  meet  witli  your  approval  or  with  that 
of  the  members  of  the  Committee.  But,  having  reduced  the  differ- 
ence to  such  minute  proportions,  would  it  be  possible,  do  you  think, 
that  this  matter  should  be  adjourned  say  for  twelve  or  twenty^four 
hours  in  order  that  you  or  others  might  bring  forward  a  form  of 
words — I  do  not  like  to  see  the  word  "  formula  "  because  it  has 
been  so  much  abused — which  would  really  meet  the  difficulty?  I 
really  think  it  Is  u  matter,  not  of  substance,  so  much  as  of  form; 
and  I  think  it  would  be  quite  possible  to  find  some  form  of  words 
for  reference  to  the  Committee,  or  some  limitation  of  the  functions 
of  that  Committee,  which  1  think  might  meet  with  the  approval 
generally  of  all  concerned.  It  does  seem  to  me  rather  a  pity,  after 
this  Committee  has  accepted  the  principles  on  which  the  Report 
was  founded — in  fact  all  its  principles — that  there  should  be  any 
delay  or  any  misunderstanding  of  any  sort  about  such  a  compara- 
tively minor  matter  as  the  exact  way  in  which  this  "  Committee  of 
Competent  Persons  "  is  to  carry  out  its  duties.  If  it  would  meet 
with  your  view,  might  I  suggest  that  this  discussion  should  be 
adjourned  until  whatever  time  you  think  right — for  twenty- four  or 
forty-eight  hours,  whatever  it  may  be — in  order  that  a  proposal 
might  perhaps  be  put  forward  which  would  reconcile  the  different 
views. 

Sir  Tej  Bahadur  Saprn:  I  support  Lord  Peel's  proposal  for  an 
adjournment. 

Sir  Akhar  Hydari:  I  entirely  agree  with  what  Lord  Peel  has 
•aid.  He  has  put  much  more  clearly  than  I  could  have  done  what 
I  had  in- my  own  mind. 

3/r.  Gandhi:  Lord  Peel,  will  you  oblige  us  by  undertaking  to 
frame  a  concrete  formula?  If  you  do  not,  then  it  might  be  nobody's 
business,  and  we  shall  get  nowhere;  but  if  you  would  guide  us  by 
giving  us  a  concrete  formula  which  we  might  discuss,  I  would 
gladly  welcome  your  suggestion. 

Lord  Peel:  I  think  I  can  say  that,  whether  through  the  Chair- 
man  or  through  some  other  member  of  the  Government,  the  Govern- 
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ment  would  be  prepared  to  put  forward  a  proposal  for  the  considera- 
tion of  the  Committee. 

Mr.  Jinnah:  As  I  understand  it,  your  proposal  is  only  as  to  the 
terms  of  reference  P 

Lord  Peel:  I  do  not  want  to  limit  it  exactly  to  the  terms  of 
reference,  but  as  to  what  should  be  the  actual  operation  and  the 
scope  of  the  work  of  this  Committee.  I  put  it  in  more  general 
language.  I  do  not  want  to  limit  it  too  closely. 

Mr.  Jinnah:  It  assumes  that  it  must  be  referred  to  a  Committee. 

Sir  Samuel  Hoare :  I  should  have  preferred,  myself,  not  to 
have  made  any  definite  assumption  at  the  moment.  I  should  have 
thought  much  the  best  plan  was  for  Lord  Peel,  or  whoever  it  may 
be,  to  have  a  talk  with  one  or  two  representative  people,  after  this 
meeting  to-day,  to  see  whether  we  could  not  put  forward  proposals 
that  would  meet  with,  anyhow,  a  general  body  of  agreement  in  the 
Committee  here.  I  would  prefer  to-day  not  to  tie  myself  down  too 
much  to  dotting  the  i's  and  crossing  the  t'fl.  It  may  be  we  shall 
fail.  If  we  do,  it  is  without  prejudice.  We  are  not  going  to 
attempt  to  impose  our  view  upon  anybody  who  does  not  take  it. 
It  is  open,  when  we  meet  again  to-morrow,  or  whenever  it  is,  for 
people  to  express  their  own  individual  views.  But,  1  think,  it  we 
left  it  at  the  point  which  Lord  l*eel  just  suggested,  there  is  a  chance 
of  getting  agreement.  I  would  not  put  it  higher  than  that. 

Sir  I'rovash  Chunder  Milter:  I  may  say  that  I  agree  entirely 
with  Lord  Peel's  suggestion ;  but,  if  I  say  one  word  to-day,  my  sole 
object  is  this.  I  have  already  suggested  that  you  should  not  keep 
on  a  statutory  basis  Export  duties,  because  92  per  cent,  of  them  is 
paid  by  my  Province  and  only  8  per  cent,  is  paid  by  others.  I 
should  not  keep  them  on  a  statutory  basis;  but  T  have  no  objection 
to  the  Committee  investigating  the  question,  whether  the  Com- 
mittee be  a  fact-finding  Committee  or  whatever  the  nature  of  the 
Committee  be.  I  have  already  submitted  a  note  to  that  effect;  but 
it  i*  necessary  that  any  deficit  should  be  met.  f  have  subsequently 

Eut   in  a  note  showing,  not  only  how  the  deficit  can  be  met,  but 
ow  certain  other  constitutional  difficulties  can  be  met.     All  T  am 
asking  for  to-day  is  that  the  second  note  also  should  be  submitted  to 
the  Committee.     If  they  ait»  accepted,  both  should   go  before  the 
Committee.* 


HEAD   8. 

The  Federal  Court  —  (continued). 

Sir  Muhammad  Shaft:  Lord  Chancellor,  Some  eight  years  ago, 
when  occupying  the  position  of  Law  Member  in  Lord  Reading's 
Government,  I  recorded  a  memorandum  advocating  the  early  estab*. 
lishment  of  a  Supreme  CouH  in  India.  That  memorandum 


*  The  discussion  on   Head   4  was  concluded   in   the  course  of  the  39th 
Meeting. 
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the  outcome  not  only  of  my  anticipations  regarding  coming  events, 
but  also  of  what  I  can  best  describe  as  judicial  necessity — a  phrase 
the  meaning  of  which  will  become  clear  as  1  proceed  further  with 
my  observations  on  the  subject.  At  that  time  there  was  a  school 
among  our  lawyer-politicians  in  India  which  preferred  the  un- 
impaired continuance  of  the  jurisdiction  which  is  at  present  exer- 
cised by  Their  Lordships  of  the  Privy  Council  over  our  Indian  Courts 
to  the  establishment  of  a  Supreme  Court  in  India.  But  such  has 
been  the  rapid  change  in  the  political  conditions  and  constitutional 
ideals  in  India  during  the  post-war  period  that  now,  at  this  moment, 
there  is  practical  unanimity  among  all  schools  of  political  thought 
in  favour  of  the  early  establishment  of  a  Supreme  Court.  And 
what  lias  occurred  in  these  historic  halls  since  the  commencement  of 
the  Round  Table  Conference  has,  I  venture  to  submit,  clinched  the 
jnatter. 

If  I  may  say  HO,  Yord  Lordship,  with  that  characteristic  lucidity 
and  precision  which  is  all  your  own,  has  described  the  position  in 
the  first  paragraph  of  the  Memorandum  whiVh  you  circulated  among 
the  members  a  few  days  ago.  There  you  have  stated:  — 

"  In  a  constitution  created  by  the  federation  of  a  number 
of  separate  political  units  and  providing  for  the  distribution 
of  powers  between  a  Central  Legislature  and  Executive  on 
one  hand  and  the  Legislatures  and  Executives  of  the  Federal 
Units  on  the  other,  a  Federal  Court  appears  to  be  an  essential 
element.  Such  a  court  is  needed  to  interpret  federal  laws 
and  compel  obedience  to  them,  and  more  particularly  to 
interpret  the  Federal  Constitution  itself.  The  delimitation 
of  the  respective  spheres  of  the  Federal  and  the  Provincial 
and  State  authorities,  whether  legislative  or  executive,  will 
be  most  conveniently  entrusted  to  a  tribunal  independent 
both  of  the  Central,  Provincial  and  State  Governments,  and 
it  would  in  any  event  be  required  in  order  to  prevent  the 
mischief  which  might  otherwise  arise  if  the  various  High 
Courts  and  State  Courts  interpreted  the  Constitution  in 
different  senses,  and  thus  ma<te  the  law  uncertain  and 
ambiguous/' 

It  is  for  these  reasons,  I  presume,  that  a  Supreme  Court  is  an 
integral  portion  of  the  constitutions  of  all  those  countries  which 
have  adopted  the  federal  system  for  purposes  of  government. 

In  these  rirrumstances,  it  is  not  necessary  for  me  to  dwell 
further  upon  the  a  priori  reasons  for  the  establishment  of  a  Supreme 
Court  for  India.  What  we  have  to  concentrate  our  attention  upon 
mainly  is  the  range  of  jurisdiction  whirh  the  Supreme  Court  is  to 
possess.  In  determining  this  range  of  jurisdiction,  I  would  not 
limit  my  horizon  to  the  immediate  requirements  or  even  to  what 
may  be  described  as  the  near  requirements  of  the  rase.  I  visualize 
the  period  when  the  proposed  all-India  Federation  will  have  risen 
to  its  full  stature — when  the  various  constituent  Units,  as  a  result 
of  the  actual  working  of  the  new  constitution,  will  have  begun  to 
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entertain  the  fullest  confidence  in  the  legislative,  executive  and 
judicial  machinery  of  the  Federation,  and  to  regard  it  as  their  very 
own.  It  is  true  that,  at  present,  the  ruling  Princes  are  somewhat 
nervous  about  the  position  that  may  be  created  as  a  result  of  the 
establishment  of  a  Supreme  Court  in  India  having  extensive  juris- 
diction over  the  whole  of  the  Federation.  I  venture  to  think, 
however,  that  the  time  will  come  when,  as  a  result  of  the  actual 
working  of  the  new  constitution,  the  Princes  will  begin  to  have 
more  confidence  in  this  Supreme  Court  as  the  highest  judicial 
tribunal  in  India.  They  will  realise  that,  their  prerogative  of 
mercy  being  in  no  way  affected  by  the  existence  of  the  Supreme 
Court,  it  is  in  the  best  interests  not  only  of  British  India  but  of 
Indian  India — of  the  country  as  a  whole — that  the  Supreme  Court 
should  have  jurisdiction,  o?-iginal  and  appellate,  in  regard  not  only 
to  the  constitutional  matters  which  will  be  properly  within  its 
jurisdiction,  but  aKo  to  other  matters,  civil  and  criminal,  to  which 
I  shall  refer  later  on. 

Now,  what  is  the  position  which  the  Supreme  Court  occupies 
in  other  federal  constitutions?  According  to  section  1  of  Article 
ITT  of  the  Constitution  of  the  United  States  of  America,  the  judicial 
power  of  the  United  States  is  vested  in  one  Supreme  Court.  Simi- 
larly, .section  71  of  the  Australian  Constitution  lays  it  down  that 
the  judicial  power  of  the  Commonwealth  shall  be  vested  in  a  Federal 
Court,  to  be  called  the  High  Court  of  Australia.  According  to 
section  2  of  Article  III,  the  Supreme  Court  of  the  United  States 
of  America  has  both  original  and  appellate  jurisdiction,  us  has  also 
the  Australian  Supreme  Court  under  sections  7^,  75  and  70  of  the 
Australian  Act.  Similarly,  the  South  African  Supreme  Court 
has  both  original  and  appellate  jurisdiction,  as  specified  in  sections 
96,  98,  103,  104  and  105  of  the  South  African  Act.  Tn  the  United 
States  of  America,  the  jurisdiction  of  the  Supreme  Court  extends, 
inter  aliti,  to  all  cases  in  law  and  equity  arising  under  the  Con- 
stitution, the  laws  of  the  United  States  arid  other  mutters  specified 
in  section  2  of  Article  III.  Articles  110  and  111  of  the  Swiss 
Constitution  vest  the  Supreme  Court  of  Switzerland  with  civil  juris- 
diction, and  Article  112  with  criminal  jurisdiction,  to  the  extent 
specified  in  those  articles.  Section  78  of  the  Australian  Act  confers 
a  wide  civil  and  criminal  appellate  jurisdiction  on  the  Supreme 
Court  of  that  Dominion.  Similarly,  section  104  of  the  South 
African  Act  invests  the  Supreme  Court  of  the  Union  with  civil 
and  criminal  appellate  jurisdiction.  I  venture  to  think  that  these 
significant  facts  have  to  be  borne  in  mind  when  deliberating  on  the 
nature  of  the  jurisdiction  which  our  own  Supreme  Court  ought  to 
possess,  the  principle  being  that,  consistently  with  the  conditions 
of  India,  the  jurisdiction  of  our  Court  should,  as  far  as  possible, 
be  analogous  to  that  possessed  by  the  Supreme  Courts  in  other 
federal  constitutions. 

Having  said  so  much,  I  propose  to  invite  the  attentoin  of  the 
Committee  to  one  or  two  preliminary  points  before  coming  to  grips 
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with  the  problem  before  us.  The  Lord  Chancellor,  in  his  Memo- 
randum, paragraph  7,  has  observed  as  follows:  — 

"  The  above  suggestions  contemplated  a  Federal  Court 
exercising-  in  general  only  an  appellate  jurisdiction  in  federal 
matters,  both  from  the  British-Indian  Courts  and  from  the 
corresponding  State  Courts.  There  are,  however,  a  certain 
number  of  subjects  with  regard  to  which  it  would  be  necessary 
to  consider  whether  the  Federal  Court  should  not  also  possess 
an  original  jurisdiction.  Among  the  matters  in  which  the 
Australian  High  Court  has,  or  has  been  given  by  the  Com- 
monwealth Parliament,  an  original  jurisdiction  are  those  (1) 
arising  under  any  Treaty;  (2)  affecting  Consuls  or  other 
representatives  of  other  countries;  (3)  in  which  the  Common- 
wealth is  a  party;  (4)  between  States,  or  between  residents  of 
different  States,  or  between  a  State  arid  a  resident  of  another 
State;  (5)  in  which  a  writ  of  mandamus  or  prohibition  or 
an  inj unction  is  sought  against  an  officer  of  the  Common- 
wealth; (G)  arising  under  admiralty  or  maritime  jurisdiction; 
and  (7)  relating  to  the  same  subject-matter  claimed  under 
the  laws  of  different  States.  These  are  not  dissimilar  to 
those  matters  which  are  within  the  exclusive  jurisdiction  of 
the  Federal  Courts  of  the  United  States;  but,  in  Australia, 
the  State  Courts  have  a  concurrent  jurisdiction  with  regard 
to  them,  save  in  so  far  as  the  Commonwealth  Parliament  has 
excluded  that  jurisdiction  by  virtue  of  powers  reserved  to/  it 
by  the  Constitution.  Whether  or  not  it  might  be  desirable 
to  reserve  an  analogous  power  in  the  future  to  the  Indian 
Federal  Legislature,  it  seems  clear  that  no  good  reason  exist* 
for  depriving  the  British  Indian  Courts  or  the  Courts  of  the 
States  of  original  jurisdiction  in  any  of  the  above  matters 
(with  perhaps  one  exception)  when  they  arise  in  the  federal 
sphere,  subject  always  to  the  right  of  appeal  to  the  Federal 
Court.  The  one  exception  which  will  require  consideration 
is  that  of  disputes  in  federal  matters  between  the  Federal 
Units  themselves  or  between  the  Federation  as  a  whole  and 
one  of  the  Federal  Units." 

With  these  observations  contained  in  the  Memorandum  I  find 
myself  in  entire  agreement.  I  see  no  reason  why  jurisdiction  over 
matters  mentioned  in  this  part  of  the  Memorandum  should  rest  ex- 
clusivelv  in  the  Supreme  Court,  and  why  our  Indian  High  Courts 
should  l>e  deprived  of  jurisdiction  to  deal  with  those  matters. 

The  next  point  to  which  I  wish  to  invite  attention  is  that  men- 
tioned by  the  Lord  Chancellor  in  his  Memorandum,  paragraph 
6 :  — 

"  On  the  assumption,  then,  that  there  will  be  only  a  single 
Federal  Court  with  a  jurisdiction  confined  to  federal  matters, 
the  choice  would  lie  between  (1)  giving  the  High  Courts  or 
other  specified  Courts,  in  British  India,  and  the  correspond- 
ing State  Courts  in  the  States,  an  original  jurisdiction  in  all, 
or  practically  all,  federal  matters " 
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I  may  here  mention  that  His  Lordship  has  defined  federal  matters 
in  paragraph  9  of  his  Memorandum,  and,  as  members  of  the  Com- 
mittee have  all  read  the  Memorandum,  I  need  not  refer  to  that 
paragraph — 

"  federal  matters  with  a  direct  or  ultimate  right  of  appeal 
to  the  Federal  Court,  and  (2),  following  the  Australian  model 
giving  the  Federal  Court  an  original  jxirisdiction  in  federal 
matters,  with  power,  however,  to  the  Federal  Legislature, 
if  it  should  later  on  think  fit,  to  invest  the  British  Indian 
courts  and  the  corresponding  State  courts  with  a  federal 
jurisdiction  (with  a  right  of  appeal  to  the  Federal  Court), 
and  to  define  the  extent  to  whicn  the  jurisdiction  so  vested 
in  any  Court  shall  be  exclusive  of  that  which  belongs  to  or 
is  vested  in  those  other  Courts.  On  practical  grounds  the 
first  alternative  appears  to  be  by  far  the  more  convenient, 
but  it  would  seeni  necessary  as  a  corollary  to  provide  that  all 
appeals  in  British  India  in  federal  matters  shall  go  to  the 
Federal  Court  .  .  ." 

Here  I  would  interpose  just  these  words — "  in  the  first  instance." 
"  instead  of  to  the  Privy  Council,  in  order  to  obviate  the 
difficulty  which  at  one  time  arose  in  Australia  when,  on 
important  issues,  the  Privy  Council  and  the  Australian  High 
Courts  gave  conflicting  judgments  according  as  an  appeal 
has  gone  to  one  or  the  other  tribunal." 

I  find  myself  in  complete  agreement  again  with  these  observations, 
and  venture  to  think  that  the  first  of  these  two  alternatives  is  the 
one  most  suitable  1o  be  adopted  in  India. 

Coming  now  to  the  question  of  the  original  jurisdiction  of  the 
Supreme  Court,  I  would  divide  this  head  of  discussion  as  follows: 
No.  1,  what  J  would  call  ordinary  original  jurisdiction  of  the 
Supreme  Court.  This  jurisdiction  would  cover  the  matters  men- 
tioned by  the  Lord  Chancellor  in  paragraph  8  of  his  Memorandum. 
This  is  what  His  Lordship  said:  — 

44  For  disputes  such  as  those  mentioned  above  (i.e.,  between 
Federation  State  arid  Province  inter  se),  neither  existing 
British -Indian  Courts  nor  State  Courts  would  be  an  appro- 
priate or  indeed  a  possible  tribunal.  It  can  scarcely  be 
doubted  that  such  disputes  will,  from  time  to  time,  arise, 
and  it  seems  necessary  that  they  should  be  cognizable  only 
in  the  Federal  Court  itself.  Difficulties  may  well  occur  in 
this  connection  with  the  States,  but  should  not  be  insuperable, 
at  any  rate  so  far  as  regards  disputes  between  State  and 
Province.  More  difficult  problems,  however,  are  likely  to 
arise  in  relation  to  the  decision  of  deputes  between  the 
Federation  itself  and  one  of  the  States/' 

Admitting  the  possibility  of  these  difficulties,  I  venture  to  think 
that  the  matters  mentioned  by  His  Lordship  in  this  paragraph  of 
his  Memorandum  are  such  that  jurisdiction  in  connection  with  them 
must  obviously  vest  in  the  Supreme  Court  and  in  the  Supreme  Court 
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alone.  Personally,  I  Lave  no  doubt  whatever  that  a  time  will  conie 
and  perhaps  come  fairly  soon?  when  the  Indian  States  themselves 
will  prefer  that  questions  arising  between  the  Federal  Government 
and  themselves,  or  between  State  and  State,  should  be  decided  by 
the  Supreme  Court  rather  than  by  the  Foreign  and  Political  Depart- 
ment of  the  Government  of  India.  I  have  had  some  experience  of 
the  actual  working  of  the  existing  system,  for  I  was  for  two  years, 
as  Law  Member-,  an  ex  officio  member  of  the  Standing  Committee 
of  the  Chamber  of  Princes.  Apart  from  that  experience,  my 
learned  friend,  Sir  Tej  Bahadur  Sapru,  will  be  able  also  to  throw 
some  light  on  this  matter,  for  he  and  I  were  both  Law  Members 
for  two  years.  During  my  term  of  office  I  remember  only  two 
cases  which  were  referred  to  me  as  Law  Member  for  opinion  by  the 
Foreign  and  Political  Department. 

Sir  Tej  Bahadur  Sapru :  Sir  Muhammad  Shafi  was  more 
fortunate  than  I.  I  was  inundated  with  oases  from  that  Depart- 
ment. 

Sir  Muhainindfl  Sluif  :  If  I  may  say  ^o,  I  entirely  agree  with 
the  observations  made  by  the  Lord  Chancellor  in  this  paragraph 
of  the  Memorandum.  But  I  have  one  or  two  other  observations  to 
make  in  this  connection.  Presumably,  suits  covering  these  dispute? 
will  ordinarily  be  heard  in  the  first  instance  by  a  single  Judge  of 
the  Supreme  Court.  Provision  should  be  made,  in  my  opinion,  for 
an  appeal  to  a  Division  Bench  of  two  or  more  Judges,  as  the  Chief 
Justice  may  direct,  against  the  decision  of  the  single  Judge,  who 
originally  decided  the  case.  Further,  appeals  to  the  Privy  Council 
with  or  without  Certificate  should  be  provided  for,  in  my  humble 
judgment,  as  this  Committee  may  decide.  Personally,  I  am  of 
opinion  that,  should  the  Division  Bench  reverse  or  modify  the 
judgment  or  decree,  or  order  of  the  single  Judge,  appeal  to  the 
Privy  Council  should  lie  as  of  right.  On  the  other  hand,  if  the 
judgment,  decree,  or  order  of  the  single  Judge  is  confirmed  on 
appeal  by  the  Division  Bench,  then  further  appeal  to  the  Privy 
Council  should  be  permissible  where  there  is  a  Certificate. 

Chairman:  You  are  referring  to  cases  in  which  there  is  a  con- 
current finding. 

Sir  Muhammad  Shaft :  Yes.  Of  course,  the  right  of  the  Crown 
to  grant  a  special  leave  for  appeal  will  have  to  be  preserved  as  at 
present. 

The  next  species  of  jurisdiction  which,  I  venture  to  submit,  the 
Supreme  Court  ought  to  exercise  has  been  described  in  legal  litera- 
ture as  advisory  jurisdiction.  The  Committee  may  be  aware  that 
Article  14  of  the  Covenant  of  the  League  of  Nations  after  making 
provision  for  the  establishment  of  the  Permanent  Court  of  Inter- 
national Justice  at  The  Hague,  and  defining  its  general  sphere  of 
action,  proceeds  as  follows:  — 

"  The  Court  may  also  give  an  advisory  opinion  upon  any 
dispute  or  question  referred  to  it  by  the  Council  or  by  the 
Assembly." 
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Here,  in  England,  under  Section  4  of  the  Judicial  Committee  Act 
of  1833,  His  Majesty  in  Council  may  refer  to  the  Privy  Council 
for  opinion  any  question  of  public  importance.  On  the  analogy 
of  these  provisions,  and  in  view  of  the  political  conditions  obtaining 
in  India,  I  ani  of  opinion  that  the  Governor  General  ought  to  have 
power  to  make  a  reference  to  the  Supreme  Court  on  the  lines  of  the 
English  Act.  Of  course,  whenever  Governors  in  any  Provinces  in 
view  of  any  questions  that  may  arise  within  the  limits  of  constituent 
Units,  wish  to  have  a  question  referred  to  the  Supreme  Court,  they 
can  move  the  Governor  General,  and  through  the  Governor  General, 
if  he  thinks  fit,  the  question  can  be  referred  to  the  Supreme  Court. 
But  ought  this  power  of  reference  to  be  limited  to  the  Governor 
Oeneral  alone?  That  is  a  question  in  connection  with  whicht  with 
Your  Lordship's  permission,  I  wish  to  make  a  few  observations. 
Assuming  that  a  measure  has  been  introduced  in  a  Legislature, 
Federal  or  Provincial,  and  objection  is  raised  that  the  Bill,  or  any 
part  thereof,  infringes  the  provisions  embodied  in  the  constitution 
itself  regarding  fundamental  rights,  the  President  of  the  Council 
will,  of  course,  have  to  give  his  ruling  upon  that  objection.  But 
assuming  that  he  overrules  the  objection  and  the  majority  of  the 
members  representing  tho  particular  community  affected  by  this 
alleged  infringement  of  fundamental  rights  insist  on  the  questions 
being  referred  to  the  Supreme  Court,  ought  there  not  to  be  a  pro- 
vision in  the  constitution  providing  for  such  a  case  as  this?  I 
venture  to  submit  that  the  constitution  ought  to  provide  for  what 
is  to  happen  upon  the  arising  of  such  a  contingency,  for,  if  the 
question  is  settled  on  the  advice  of  the  Supreme  Court  there  and 
then,  the  result  will  be  that  a  great  deal  of  trouble,  not  only  to 
the  people  of  India  themselves,  but  to  the  Courts  in  India,  will 
be  avoided.  Otherwise,  if  action  is  taken  under  such  an  enactment, 
it  would  be  open  to  any  member  of  the  public  to  institute  a  suit 
in  Court  and  to  question  the  validity  of  the  Act  on  the  ground  that 
it  infringed  the  provisions  of  the  constitution  regarding  fundamen- 
tal rights;  and  the  question  would  then  have  to  be  fought  out. 

Chairman  :  What  you  have  said  supposes  the  Act  to  have  been 
passed,  and  you  then  say  it  would  be  open  to  any  Federal  subject 
to  move  the  Court  for  a  declaration  that  an  Act  is  ultra  vires — 
rather  like  our  procedure  under  Order  XIV.  I  did  not  quite  follow, 
because  my  attention  was  distracted  for  a  moment,  but  did  you 
suggest  that,  when  a  Bill  was  proceeding  to  an  Act,  and  before  the 
Act  was  passed,  there  should  be  some  right  then  for  somebody  . 

Sir  Muhammad  Shaft:  May  I  state  the  position  again?  What 
I  said  was  that  if,  on  the  introduction  of  a  Bill  in  any  Legislature, 
objection  is  taken  that  the  Bill,  or  any  portion  thereof,  constitutes 
an  infringement  of  the  provisions  embodied  in  the  constitution 
regarding  fundamental  rights,  then,  if  the  ['resident  of  the  Counr.il 
overrules  the  objection  but  a  majority  of  the  members  representing 
the  particular  community  affected  by  the  Bill  insist  upon  the  ques- 
tion beiner  referred  to  the  Supreme  Court,  the  President  of  the 
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Council  should  have  the  power  to  refer  it  for  the  opinion  of  that 
Court. 

Sir  Maneckjee  Dadabhoy :  And  suspend  the  debate? 

Sir  Muhammad  Shaft :  Naturally.  The  debate  meanwhile  would 
be  suspended. 

Chairman:  Mr.   Gandhi  asks  whether  it  should  be  made  com- 

Sulsory  on  him  to  do  it,  or  that  he  should  only  have  the  power  to 
o  it.     Is  it  "may  "  or  "  shall"? 

Sir  Muhammad  Shaft:  If  the  majority  of  the  members  repre- 
senting the  community  affected  by  such  a  law  insist  upon  the 
reference,  it  should  be  compulsory  on  the  President. 

Chairman  :  Supposing  the  Bill  is  an  omnibus  Bill  of,  say,  12 
parts,  and  that  this  ultra  vires  point  only  refers  to  something  in 
the  eleventh  part  of  the  omnibus  Bill,  you  would  only  suspend  the 
discussion  upon  that  particular  part?  You  would  let  the  rest  go  on? 

Sir  Muhammad  Shaft :  Quite  so. 

Mr.  Joshi :  Is  there  going  to  be  any  time  limit  within  which 
the  validity  of  un  Act  passed  by  the  Legislature  can  be  challenged? 

Sir  Muhammad  Shaft  :  Mr.  Joshi  has  not  understood  me.  When 
a  Bill  is  introduced  into  the  Legislature,  no  question  of  time  limit 
arises.  I  would  refer  Mr.  Joshi  to  the  Indian  Limitation  Act. 

Sir  Pro  vast)  (thunder  Mitier :  Six  years? 

Sir  Muhammad  Shaft:  I  think  Mr.  Joshi  was  referring  to  the* 
stage  when  the  Bill  had  become  an  Act. 

Mr.  Joshi :  Yes. 

Chairman :  Supposing  somebody,  in  the  first  year  of  the  Act, 
happened  <o  have  a  law-suit  which  depended  upon  a  clause  which 
he  said  was  ultra  vires  ^  then  he  would  be  entitled  to  ask  the  Court 
to  say  that  that  clausfc  was  ultra  vires.  I  quite  understand  that. 
But  supposing  the  gentlemen  in  question  did  not  have  a  law-suit 
until  lo  years  after  the  Act  came  into  force 

Mr.  Joshi:  That  is  my  point. 

Chairman : and  then  the  15th  year  came  along,  and 

he  had  a  law-suit,  and  he  said  "  I  never  had  an  opportunity  before 
of  saying  what  an  ultra  vires  Act  this  is."  What  about  that? 
Ought  you  to  say  "  You  ought  to  have  had  your  law-suit  long  ago?  " 

Sir  Muhammad  Shaft:  If  I  may  venture  to  say  so,  with  all 
respect,  that  question  is  entirely  irrelevant  to  the  submission  I  was 
making.  My  submission  was  that  if,  on  the  introduction  of  a  Bill 
in  a  Legislature,  such  an  objection  were  raised,  in  the  circum- 
stances described  by  me,  it  should  be  obligatory  on  the  part  of  the- 
President  to  make  the  reference.  This  particular  question  which 
you  raise  has  nothing  to  do  with  that. 

Chairman :  I  think  what  Mr.  Joshi  wanted  to  ask  was  this. 
When  the  Bill  has  become  an  Act — that  is  to  say,  if  there  has  been 
no  objection  to  it — it  is  open  to  anybody,  to  any  subject,  to  ask 
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then  for  a  declaration  that  that  particular  section  is  ultra  vires. 
But  I  think  what  Mr.  Joshi  wants  to  know. is  this.  It  may  be  all 
right  to  say  that  nobody  should  be  entitled  to  bring  a  suit  for  a 
declaratory  judgment  after  six  years,  but  would  you  shut  out  a 
person  who  finds  himself,  so  to  speak,  upset  ten  years  afterwards 
by  the  fact  that  an  Act  is  ultra  vires,  or  would  you  make  a  limitation 
then  ? 

Sir  Muhammad  Shaft, :  If  I  may  venture  to  say  so,  it  is  open  to 
the  Legislature  to  make  a  provision  to  meet  such  cases  under  the 
Indian  Limitation  Act,  either  by  addition  of  an  article  or  by 
modification  of  an  article. 

Chairman  :  Thank  you.     That  answers  you,  Mr.  Joshi. 

Sir  Tej  Bahadur  Sapru:  In  other  words,  I  take  the  position  to 
be  that  an  Act  which  may  be  upon  the  interpretation  of  the  consti- 
tution, void,  becomes  perfectly  valid  by  lapse  of  time. 

Sir  Muhammad  Shaft:   Quite. 

Mr.  Joshi:  You  will  remember  that  the  Trades  Disputes  Act 
was  challenged  many  years  after  it  was  passed. 

Chairman  :  Yes,  1  knew  you  were  on  that  point. 

Sir  Muhammad  Shaft:  Coming  now  to  the  question  of  an 
appellate  jurisdiction,  that  appeals  should  lie  to  the  Supreme  Court 
iu  all  Federal  matters,  as  defined  by  Your  Lordship  in  paragraph 
9  of  your  Memorandum,  is  indisputable,  and  I  need  not  dwell  upon 
that.  It  is  obvious  that  the  very  reason  for  the  existence  of  a 
Supreme  Court,  in  so  far  as  Federal  matters  are  concerned,  is  that 
it  should  have  exclusive  jurisdiction  in  certain  cases  already  men- 
tioned, and  filial  jurisdiction  in  other  cases,  regarding  Federal 
matters.  But  the  question  arises  whether  the  Supreme  Court  ought 
also  to  have  civil  or  criminal  jurisdiction  in  matters  other  than 
Federal ;  and  it  is  here  that  I  propose  to  describe  what  the  actually 
existing  position  is  with  regard  to  both  civil  and  criminal  matters. 
Now,  taking  the  question  of  civil  appellate  jurisdiction  in  non- 
Federal  matters  first,  I  have  already  shown  that  the  Supreme  Courts 
of  the  United  States  of  America,  Australia  and  South  Africa  are 
invested  with  civil  appellate  jurisdiction.  There  is  no  a  piori 
reason  why  our  Supreme  Court  should  not  possess  such  jurisdiction. 
But  i  go  further,  and  I  say  that,  in  view  of  the  existing  position  in 
India,  it  is  what  I  characterised  as  a  judicial  necessity  that  our 
Supreme  Court  should  possess  civil  appellate  jurisdiction.  Now, 
according;  to  the  existing  law,  which  is  embodied  in  sections  100 
to  112  of  the  Civil  Procedure  Code,  read  together  with  Order  XLV 
of  the  First  Schedule  to  that  Code,  an  appeal  lies  as  of  right  to  the 
Privy  Council  against  a  decree  or  final  order  in  any  suit  of  the 
value  of  Bs.  10,000  or  upwards,  or  when  the  decree  or  final  order 
involves  directly  or  indirectly  some  claim  or  question  to  or  respect- 
ing property  of  like  amount  or  value  and  the  High  Court  reverses 
or  modifies  the  decree  of  the  original  court.  In  such  a  case,  an 
appeal  lies  as  of  right  to  Their  Lordships  of  the  Privy  Council. 
In  other  cases  an  appeal  lies  if  the  High  Court  certifies  that  a 
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substantial  question  of  law  is  involved  in  the  case.  That  is  the- 
position  at  present.  Now,  in  order  to  prefer  an  appeal  against  the 
judgment,  decree,  or  final  order  of  the  High  Court  in  India  to  Their 
Lordships  of  the  Privy  Council  sitting  in  London,  six  thousand 
miles  away,  what  has  the  litigant  to  do?  He  has  first  to  take 
certain  steps  in  the  High  Court  itself.  Secondly  he  has  to  pay  for 
the  printing  of  a  new  paper-hook  in  the  case.  Thirdly,  he  has  to 
instruct  a  solicitor,  and  through  him  one  or  more  counsel,  to  argue 
his  case  before  the  Privy  Council.  Lastly,  he  cannot  avail  himself 
of  the  help  of  his  own  lawyer  in  India,  who  may  have  conducted 
his  case  from  the  day  of  its  inception,  unless  he  is  a  millionaire 
who  can  aiford  the  expenses  of  the  lawyer —  his  passage  from  India, 
his  expenses  in  London,  and  so  forth.  These  being  the  actual 
conditions,  what  is  the  result?  The  result  is  that,  in  the  majority 
of  cases — I  might  go  as  far  as  to  say  in  the  vast  majority — decided 
by  the  High  Court,  there  is  actually  no  appeal  brought  to  the 
Privy  Council. 

(Chairman :  Roughly  speaking,  taking  an  ordinary  case  in  the 
Privy  Council  thai  lasts  one  (lay,  and  in  which  ordinary — not 
fashionable — counsel  have  been  instructed,  whnt  is  the  cost  of  the 
appeal  ? 

Sir  Snltan  Ahmed  :  Two  hundred  pounds  would  be  a  fair  estimate 
for  the  day's  costs. 

Chairman  :  From  the  time  you  decide  to  appeal  until  the  moment 
that  your  counsel  gets  up  before  the  Privy  Council  and  says,  "  I 
appear  for  the  appellant/'  what  is  the  cost? 

Sir  Tej  Bahadur  Sapru :  Very  much  more. 
Chairman  :  Mr.  Gandhi  tells  me  it  is  nearer  £2,000. 

Sir  Sultan  Ahmed :  On  the  first  day,  when  you  ask  for  leave  to 
appeal,  the  costs  may  be  £  150,  and  when  the  case  romes  on  for 
hearing  £200,  thus  making  £350;  and  the  solicitors'  fees  and  other 
expenses  would  bring  it  up  to  £600. 

Sir  Muhammad  Shaft:  That  is  nearer  the  correct  estimate. 

iSVr  Tej  Bahadur  Sapru:  It  is  anything  from  £400  to  £600  at 
the  very  lowest. 

Sir  Muhammad  Shaft:  I  forgot  to  mention  that  the  litigant  in 
India  who  wishes  to  prefer  an  appeal  to  Their  Lordships  of  the 
Privy  Council  against  the  judgment  of  the  High  Court  has  also  to 
make  a  cash  deposit  in  the  Treasury  of  a  sum  fixed  by  the  rules 
framed  by  the  various  High  Courts  for  the  costs  of  his  opponents. 

Sir  Tej  Bahadur  Sapru :  Us.  4,000. 

Sir  Muhammad  Shaft:  The  result  is  that,  to  the  ordinary  Indian 
litigant,  an  appeal  to  Their  Lordships  of  the  Privy  Council  is  almost 
prohibited  by  reason  of  the  excessive  cost.  That  is  the  existing 
position  in  India.  I  venture  to  submit  that,  for  the  transitional 
period,  the  Supreme  Court  in  India  ought  to  be  invested  with  power 
to  hear  appeals  in  all  cases  of  any  value  up  to  one  lakh  of  rupees* 


Cases  ot  higher  value  should,  during:  the  transitional  period,  still 
continue  to  be  heard  by  the  Privy  Council. 

Sir  .\tancckjce  Dadahhoy :  Whether  a  question  of  law  is  involved 
or  not? 

Sir  Muhammad  Shaft  :  ^  es 
(The  (lomnntlte  adjonrtud  at  1-10  />.///.  and  resinned  tit  2-30  p.m.) 

Sir  Muhammad  Shaft:  Lord  Chancellor,  1  hope  that  Your  Lord- 
ship will  pardon  me  it  i  go  back  just  for  a  minute  in  order  to 
remove  a  possible  misapprehension.  When  1  said  that,  during  two 
years,  only  two  cases  from  the  Political  Department  were  sent  to 
me  for  an  opinion,  1  did  not  refer  to  cases  generally,  but  to  cases 
the  jurisdiction  in  connection  with  which  we  propose  to  give  to  the 
new  Supreme  Court — that  is  to  .say,  disputes  between  the  Govern- 
ment of  India  and  the  Indian  States. 

There  is  another  aspect  of  the  point  which  was  under  discussion 
when  the  Committee  adjourned  before  lunch  to  which  I  wish  to 
invite  Your  Lordship's  attention.  There  have  been  conflicts  of 
judgment  on  questions  of  law  between  the  various  Indian  High 
Courts,  and  Courts  subordinate  to  a  particular  High  Court  are 
bound  to  follow  the  rulings  delivered  by  the  High  Court  of  their 
own  Province,  with  the  result  that  there  is,  here  and  there,  with 
reference  to  questions  of  law,  diversity  in  different  Provinces. 
With  the  establishment  of  a  Supreme  Court  in  India,  this  state  of 
things  will  vanish,  and  uniformity  of  laws  will  result.  That  is 
another  ground  in  support  of  the  early  establishment  of  a  Supreme 
Court  in  India  and  of  vesting  it  with  civil  appellate  jurisdiction. 

I  next  come  to  the  question  whether  the  Supreme  Court  should 
be  invested  with  criminal  appellate  jurisdiction  or  not.  From 
certain  references  which  I  made  to  the  constitutions  of  other 
countries  towards  the  commencement  of  my  speech,  the  Committee 
has  seen  that,  in  the  United  States  of  America,  Switzerland, 
Australia  and  South  Africa,  the  Supreme  Court  possesses  criminal 
appellate  jurisdiction.  Moreover,  it  seems  to  me  that  here  again 
judicial  necessity  in  India  requires  that  the  proposed  Supreme- 
Court  should  be  invested  witn  criminal  appellate  jurisdiction. 
What  is  the  existing  position  with  regard  to  appeals  in  criminal 
cases  under  the  present  law  in  India?  In  all  cases  of  conviction 
by  Magistrates  and  Assistant  Sessions  Judges  there  is  an  appeal,  in 
certain  cases,  to  the  District  Magistrate,  and  in  others,  if  the 
sentence  awarded  is  for  four  years  or  under,  to  the  Sessions  Judge. 
The  order  of  the  Court,  whether  it  be  the  District  Magistrate  or  the 
Sessions  Judge,  is  subject  to  revision  by  the  High  Court.  The 
revisions!  powers  of  the  High  Court  are  very  wide;  indeed,  those 
powers  are  limited  only  by  the  practice  of  the  High  Court  itself. 
So  far  as  the  language  of  the  Statute  is  concerned,  tnere  is  no  limit 
to  those  powers,  except  in  one  respect,  with  reference  to  which  T 
shall  have  something  to  say  later  on.  On  the  other  hand,  in  con- 
victions by  the  Sessions  Judges,  in  all  oases  exclusively  triable 


by  them,  including  cases  of  murder,  involving  sentence  of  death, 
and  in  all  other  cases  where  the  sentence  exceeds  four  years,  the 
decision  of  the  High  Court  on  appeal  is  final.  The  Privy  Council 
have  over  and  over  again  pointed  out  that  they  are  not  a  Court  of 
Criminal  Appeal,  and  have  deprecated  the  presentation  to  them 
of  such  appeals.  That  is  a  position,  I  venture  to  submit,  which 
is  very  incongruous.  In  the  more  serious  cases,  where  the  sentence 
awarded  may  even  include  the  sentence  of  hanging,  there  is  just 
the  one  appeal  to  the  High  Court,  and  the  orders  of  the  High  Court 
are  final ;  while,  in  ordinary  cases  triable  by  Magistrates  in  which 
the  sentence  awarded  is  four  years  or  less,  there  is  an  appeal,  and 
after  that  appeal  there  is  remission  to  the  High  Court. 

In  this  connection  there  is  one  point  which  is  particularly  note- 
worthy. According  to  the  Criminal  Procedure  Code,  the  Local 
Government  may  make  an  appeal  to  the  High  Court  against  an 
order  of  acquittal.  Cases  have  happened  in  India  where,  on  appeal 
by  the  Local  Government  against  an  order  of  acquittal,  the  High 
Court  have  converted  the  acquittal  into  a  conviction,  and  men  have 
even  been  hanged  in  those  circumstances,  in  spite  of  the  fact  that 
the  Judge,  who  had  the  witnesses  before  him  and  had  heard  the 
whole  of  the  evidence,  had  decided  on  acquittal,  possibly  in  con- 
currence with  the  opinion  of  the  Assessors — which  opinion  is  not, 
however,  always  binding  on  the  Judge.  On  an  appeal  to  the  High 
Court  by  the  Local  Government,  the  High  Court  have  not  only 
convicted  the  accused  person,  but  sentenced  him  to  death;  and 
there  is  no  remedy  under  the  existing  criminal  law,  except  the 
submission  of  a  petition  for  merry  to  the  Government.  The  order 
passed  by  the  High  Court  on  appeal  in  such  cases  is  in  its  essentials 
not  an  appellate  order,  but  an  original  order,  and  it  is  by  that  order 
that  lie  is  convicted  and  sentenced. 

Chairman:  In  a  case  like  that,  does  the  High  Court  see  the 
witnesses  again  or  simply  act  on  depositions? 

Sir  Muhammad  Shaft  :  It  merely  hears  the  argument  of  counsel. 
For  39  years  I  have  been  practising  in  the  Courts,  often  in  cases 
of  this  kind,  and  I  have  known  many  cases  in  which  an  acquittal 
has  been  converted  into  a  conviction,  and  transportation  for  life  or 
capital  punishment  has  followed. 

Chairman  :  I  suppose  there  is  an  appeal  on  fart  as  well  as  on 
law? 

Sir  Muhammad  Shaft  :  Yes.  I  remember  one  rase  in  which,  not 
on  an  appeal  by  the  Local  Government,  but  on  a  petition  for  revision 
instituted  by  the  relations  of  the  man  who  was  supposed  to  have  been 
murdered,  a  Divisional  Bench  of  the  High  Court  at  Lahore,  con- 
sisting of  a  meinber  of  the  Indian  Civil  Service  and  a  gentleman 
promoted  from  the  Provincial  Service,  actually  set  aside  the  order 
of  qcquittpl  and  convicted  the  accused  person  and  sentenced  him  to 
be  hanged,  in  spite  of  the  special  provision  in  the  Criminal  Proce- 
dure Code  that  this  cannot  be  done  on  revision.  Section  439  (4)  of 
the  Crirnifl&l  Procedure  Code  unequivocally  and  clearly  lays  down 
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that,  on  revision,  the  High  Court  cannot  convert  an  order  of 
acquittal  into  one  of  conviction;  but,  ignoring  even  this  specific 
provision,  in  this  particular  case,  the  Court  set  aside  the  order  of 
acquittal,'  convicted  the  man  of  murder  and  sentenced  him  to  be 
hanged. 

Chairman:  Was  attention  drawn  to  that? 

Sir  Muhammad  Shaft:  A  petition  for  mercy  came  up  to  the 
Viceroy,  and  of  course  this  point  was  noticed,  and  ultimately  Lord 
Reading  ordered  the  man  to  be  released ;  but  in  law  the  conviction 
still  stands  against  him.  T  venture  to  submit,  therefore,  that  to 
meet  cases  of  this  kind,  and  particularly  murder  cases,  the  Supreme 
Court  should  be  invested  with  appellate  criminal  jurisdiction. 

•Sir  Sultan  Ahmed :  Do  you  suggest  that  in  all  cases  there  should 
be  a  second  appeal  to  the  Supreme  Court? 

Sir  MiiJuimmud  Shaft:  Whether  the  appeal  to  the  Supreme 
Court  is  to  lie  on  both  facts  and  law,  or  is  to  lie  only  on  questions 
of  law,  is  o  different  matter.  What  I  am  suggesting  is  that,  in 
all  eases  where  on  appeal  by  Government  an  acquittal  has  been 
converted  into  a  conviction,  there  should  be  an  appeal  of  right  to 
the  Supreme  Court.  In  other  cases,  and  in  murder  cases  in  parti- 
cular, there  ought  to  be  a  possibility  of  further  relief  being  obtained 
from  the  Supreme  Court.  Whether  the  jurisdiction  of  the  Supreme 
Court  in  regard  to  these  appeals  should  be  limited  to  questions  of 
law  only,  or  whether  they  should  have  a  right  to  interfere  both  on 
facts  and  law,  is  a  different  matter  altogether. 

T  might  mention  in  that  connection  that  under  the  existing  law, 
as  I  said,  the  power  of  revision  exercised  by  High  Courts  against 
appellate  judgments  is  unlimited,  and  there  are  various  reported 
judgments  of  various  High  Courts  that,  in  the  exercise  of 
that  revisionary  jurisdiction,  High  Courts  are  not  limited  to 
grounds  of  irregularity  of  procedure  or  illegality  of  conviction,  but 
that  they  can  go  into  the  merits  of  the  case  in  order  to  satisfy 
themselves  that  the  man's  conviction  is  correct.  If,  under  the 
existing  law,  that  is  the  position,  namely,  that  the  High  Court 
can,  in  the  exercise  of  its  revisional  jurisdiction,  go  into  law  and 
fact,  T  do  not  see  anv  reason  why,  in  murder  cases  in  particular, 
the  Supreme  Court  should  not  have  that  power.  This  is  what  T 
have  to  submit  to  the  Committee  in  connection  with  the  question 
of  jurisdiction. 

t  now  come  to  some  of  the  other  points  which  Tour  Lordship  has 
mentioned  both  in  the  Memorandum,  as  well  as  in  vour  speech  the 
other  day.  Of  course,  provision  should  be  made  in  the  constitution 
to  make  the  orders  passed  by  the  Supreme  Court  effective  in  the 
sense  that  they  are  carried  out  bv  the  Governments,  whether  Central. 
Provincial,  or  otherwise.  If  a  civil  appellate  and  criminal 
appellate  jurisdiction  is  jjiven  to  the  Supreme  Court,  orders  posted 
in  ordinary  civil  appeals  and  in  criminal  appeals  should  also  be 
carried  out. 
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Your  Lordship's  first  question  refers  to  the  size  of  the  Court. 
In  my  opinion,  the  Court,  to  begin  with,  should  consist  of  a  Chief 
Justice  and  five  or  seven  Judges.  I  think  a  larger  number  of 
Judges  to  begin  with  is  unnecessary,  and  that  a  smaller  number 
would  not  meet  the  requirements. 

The  next  question  is  with  regard  to  the  qualifications  to  be 
prescribed  for  the  Judges. 

Sir  Sultan  Ahmed:  Sir  Muhammad  Shafi  says  that  the  Court 
should  consist  of  a  Chief  Justice  and  five  or  seven  Judges.  He, 
of  course,  has  taken  into  consideration  his  point  that  there  should 
be  a  second  appeal  in  criminal  cases  in  which  the  death  sentence 
has  been  passed,  and  also  that  cases  of  the  value  of  below  a  lakh 
of  rupees  may  come  up  to  the  Supreme  Court?  He  has  taken  both 
those  into  consideration? 

Sir  Muhammad  Shafi :  I  have.  In  regard  to  this  question  of 
qualification,  I  am  emphatically  of  opinion  that  these  qualifications 
should  be  limited  to  legal  ability  and  experience,  and  should  be 
irrespective  of  locality  or  anything  else.  The  Crown  ought  to  have 
the  lullest  discretion  to  select,  for  appointment  as  Judges  of  the 
Supreme  Court,  gentlemen  who  have  the  requisite  experience  and 
ability  in  law — the  fullest  discretion  to  select  such  persons — and 
there  should  be  no  limitation  of  any  kind  or  sort. 

Chairman:  Not  confined  to  practising  lawyers? 

Sir  Muhammad  Shafi:  Oh,  no,  they  may  be  Judges  of  the  High 
Court,  or  they  may  be  practising  lawyers. 

Mr.  Sastri :  Supposing  a  Judge  of  the  High  Court  has  never 
been  a  professional  lawyer,  would  you  exclude  him? 

Sir  Muhammad  Shafi:  Personally  I  think  that  members  of  the 
Indian  Civil  Service  are  out  of  place  in  a  Supreme  Court. 

Mr.  Gavin  Junes :  But  you  would  not  disqualify  them  in  any 
constitutional  scheme? 

Sir  Muhammad  Shafi  :  This  is  niy  own  opinion.  I  say  that  they 
ought  to  be  quite  content  with  the  existing  position,  which  enables 
them  to  rise  as  high  as  a  Judgeship  of  the  High  Court;  I  would 
not  let  them  go  any  higher. 

Mr.  Sastri :  But  you  mentioned  only  legal  ability  and  experience 
as  qualifications.  You  did  not  specify  anything  else. 

Mr.  Jinnah  :  He  is  now  doing  it. 

Sir  Muhammad  Shafi:  I  am  now  adding  it.  Lord  Chancellor, 
there  is  one  thing  further  in  this  connection  to  which  I  wish  to 
invite  your  attention.  According  to  Article  20  of  the  Statute  of 
the  Permanent  Court  of  International  Justice,  every  member  of 
the  Court  shall,  before  taking  up  his  duties,  make  solemn  declara- 
tion in  open  court  that  he  will  exercise  his  power  impartially  and 
conscientiously.  In  view  of  the  conditions  in  India,  I  would  in- 
corporate in  the  Statute  a  provision  similar  to  that  contained  in 
this  Article  20  of  the  Statute  in  question. 
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Then  the  next  question  that  you  have  been  pleased  to  put  to  us 
is  in  connection  with  the  removal  from  office  of  the  Judge,  and  also 
•the  length  of  his  tenure  of  office.  Now,  with  regard  to  the  removal 
of  a  Judge  of  the  Supreme  Court  from  his  office,  may  I  invite 
attention  to  the  law  in  South  Africa  and  Australia?  According  to 
Section  101  of  the  South  African  Act, 

"  The  Chief  Justice  of  South  Africa  and  other  Judges  of 
the  Supreme  Court  of  South  Africa  shall  not  be  removed 
from  office  except  by  the  Governor  General  in  Council  on  an 
address  from  both  Houses  of  Parliament  in  the  same  session 
praying  for  such  removal  on  the  ground  of  misbehaviour  or 
incapacity. " 
According  to  Section  72,  Sub-section  (ii)  of  the  Australian  Act, 

"  The  Justices  of  the  High  Court  and  of  the  other  Court* 
created  by  the  Parliament  .... 

(ii)  Shall  not  be  removed  except  by  the  Governor  General 
in  Council,  on  an  address  from  both  Houses  of  the  Parlia- 
ment in  the  same  session,  praying  for  such  removal  on  the 
ground  of  proved  misbehaviour  or  incapacity/' 

The  two  enactments  are  almost  word  for  word  the  same.  According 
to  Section  99  of  the  Canadian  Act, 

"The  Judges  of  the  Superior  Courts  cjhall  hold  Office 
during  good  Behaviour,  but  shall  be  removable  by  the 
Governor  General  on  Address  of  the  Senate  and  House  of 
Commons." 

According  to  the  Constitution  of  the  United  States  of  America, 
Article  III,  section  1, 

4t  The  Judges,  both  of  the  Supreme  and  inferior  courts, 
shall  hold  their  offices  during  good  behaviour  >f — 

and  that  is  all,  without  any  further  provision  regarding  an  address 
from  the  American  Legislature.  Those  are  the  provisions  in  the 
•other  constitutions. 

Chairman :  There  is  a  very  important  addition  in  the  American 
one,  namely,  "  a  compensation  which  shall  not  be  diminished  during 
their  continuance  of  office." 

Sir  Muhammad  Shaft:  Yes,  that  is  so.  It  seems  to  me  that  the 
question  before  this  Committee  is  whether  the  Statute  should  embody 
merely  a  provision  to  the  effect  that  the  Judges  of  the  Supreme 
Court  shall  hold  office  so  long  as  they  do  not  misbehave,  or  whether 
we  should  go  further  and  hold  that  they  be  not  removed  from  office 
without  an  address  by  the  two  Houses,  that  is  to  say,  the  Assembly 
and  the  Senate.  Personally,  I  am  inclined  to  the  opinion  that  we 
should  adopt  the  latter  course.  It  is  the  course  which  is  provided 
by  the  South  African  and  the  Australian  Constitutions. 

Dr.  Ambedkar :  Do  you  have  to  prove  misbehaviour  or 
incapacity  ? 

Sir  Muhammad  Shaft :  No,  I  should  leave  it  to  the  two  Houses. 
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As  regards  the  place  at  which  the  Court  should  ordinarily  hold 
its  sittings,  I  am  of  opinion  that  it  should  sit  at  Delhi.  Delhi  is 
the  proper  place  where  the  Court  should  be  located.  It  is  central, 
it  is  the  seat  of  the  Government  of  India,  and  I  think  the  Supreme 
Court  should  properly  sit  in  the  Capital. 

Then  we  come  to  the  rule-making  power  of  the  Supreme  Court. 
Your  Lordship  has  suggested  that  this  power  should  be  given  to 
the  Chief  Justice,  subject  to  the  approval  of  the  Governor  General, 
who  should  have  power  to  regulate  the  procedure  of  the  Federal 
Court,  including  the  provision  enabling  the  Court  to  sit  in  more 
places  than  one.  I  atn  in  general  agreement  with  that  suggestion ; 
but  whether  that  power  should  vest  in  the  Chief  Justice,  or  in  a 
Committee  consisting  of  the  Chief  Justice  and  other  Judges,  is  a 
matter  for  consideration. 

Chairman:  A  rule  Committee? 

Sir  Muhammad  Shaft :  A  rule- framing  Committee.  That  is  a 
question  for  consideration.  At  present,  as  far  as  1  am  aware,  there 
are  rule-making  Committees  in  almost  all  the  High  Courts,  and  the 
membership  of  those  Committees  is  not  confined  to  the  Judges  alone 
— leaders  of  the  Bar  also  are  appointed  by  the  Judges. 

Chairman:  It  is  the  same  here. 

Sir  Afuhamimad  Shaft :  I  think  that  is  an  excellent  practice  and 
one  which f  in  my  opinion,  ought  to  be  continued.  I  think  I  have 
now  dealt  with  all  the  points  in  your  note. 

Chairman :  I  think  the  only  one  you  have  left  out  is  the  salaries 
of  the  Judges. 

Sir  Muhammad  Shaft :  And  also  the  appointment  of  the  staff. 
My  own  view  is  that  the  salaries  of  the  Judges  should  be  fixed  by 
the  Central  Legislature  but,  once  fixed,  they  should  be  non-votable. 
The  amount  should  be  fixed  by  the  Legislature,  but,  once  fixed,  it 
should  be  non-voted.  I  do  not  wish  to  make  any  suggestion  as  to 
the  amount.  When  I  say  it  should  be  fixed  by  the  Legislature,  it 
is  not  for  me  to  suggest  anything. 

With  regard  to  the  appointment  of  the  staff,  I  think  it  is  the 
South  African  Constitution  which  provides  that  the  appointment  of 
the  staff  shall  rest  in  the  hands  of  the  Governor  General.  In  other 
constitutions  it  is  in  the  hands  of  the  Chief  Justice.  I  remember 
there  is  only  one  Act  in  which  it  rests  with  the  Governor  General. 
My  own  view  is  that  the  appointment  of  the  staff  should  rest  with 
the  Chief  Justice. 

Sir  Tej  Bahadur  Sapru :  When,  a  few  days  ago,  you  intimated 
to  the  Committee  that  you  proposed  to  take  up  the  question  of  a 
Supreme  Court,  1  ventured  to  ask  Your  Lordship  whether  you 
would  confine  the  discussion  merely  to  the  Supreme  Court  or  whether 
you  would  throw  it  open  to  the  larger  question  of  the  judicature  in 
India;  and  Your  Lordship  was  pleased  to  observe  that  you  would 
expect  some  of  us  to  discuss  the  question  in  its  larger  aspect. 
Bearing  that  view  of  Your  Lordship  in  mind,  I  shall  make  a  few 
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general  observations  with  regard  to  the  judicial  position  as  it 
exists  at  the  present  moment  in  India,  and  then  pass  on  to  the 
Supreme  Court,  its  constitutional  position  in  our  constitution,  its 
functions  and  its  powers. 

In  various  constitutions  which  have  addressed  themselves  to  the 
task  of  appointing  a  Supreme  Court,  you  will  find  that  provisions 
have  been  made,  not  only  for  the  establishment  of  a  Supreme  Court, 
but  also  for  the  establishment  of  other  inferior  Courts.  That  is  a 
position  which  you  are  not  called  upon  to  face  in  India.  In  India 
you  have  got  already  a  hierarchy  of  Courts,  beginning  with  the 
most  junior  Courts  in  the  districts  or  the  sub-districts  and  ending 
with  the  High  Court  at  the  top.  The  history  of  some  of  these 
Courts  can  be  traced  back  to  the  time  of  Lord  Cornwallis  or  even 
to  the  time  of  Warren  Hastings;  but,  more  or  less,  the  position,  so 
far  as  the  judicial  system  in  India  is  concerned,  has  remained  the 
same  as  it  was  in  the  time  of  the  East  India  Company^— with  this 
material  difference,  that  in  the  year  1861  or  I860  the  High  Courts 
in  India  were  established  by  an  Act  of  Parliament  and  by  Letters 
Patent  issued  by  the  Crown.  Unfortunately  we  have  got  a  multi- 
plicity of  Courts  and  a  multiplicity  of  jurisdictions  in  India,  not 
by  any  means  less  confusing  than  was  the  case  in  England  until 
your  Judicature  Acts  of  1873  were  passed. 

It  is  necessary  for  me  to  remind  Your  Lordship  that,  in  India 
we  make  a  very  clear  distinction  between  revenue  Courts  and  civil 
Courts.  It  would  be  wrong  to  suppose  that  the  revenue  Courts  are 
not  connected  with  the  High  Courts.  The  High  Court  does  in 
many  places  exercise  a  very  material  jurisdiction  in  regard  to 
certain  matters  over  revenue  Courts. 

1  will  deal  with  the  High  Court  first.  The  High  Courts  were 
established  by  Act  of  Parliament,  and  superseded  two  different 
kinds  of  Courts  which  existed  at  that  time.  One  class  of  Court  was 
known  as  the  Supreme  Courts,  existing  in  the  Presidency  towns  of 
Calcutta,  Bombay  and  Madras.  The  others  were  known  as  the 
Sadar  Diwani  Adalats,  which  dealt  with  cases  on  appeal  from  the 
subordinate  Courts,  which  came  from  the  Provinces.  The  Supreme 
Court  more  or  less  followed  the  English  practice.  It  had  very 
much  larger  powers  than  the  Sadar  Diwani  Adalats.  In  fact,  as 
one  early  writer  says,  it  was  "  The  extended  arm  of  the  King's 
Bench  Division  in  England."  The  Supreme  Courts,  the  history 
of  which  can  be  traced  back  to  the  time  of  Warren  Hastings,  were 
composed  exclusively  of  members  of  the  English  Bar  recruited  in 
England. 

Chairman:  Was  that  under  the  Regulating  Act? 

Sir  Tej  Bahadur  Sapru :  Yes.  Members  of  the  English  Bar 
from  England  went  out  to  occupy  those  judicial  appointments.  The 
Sadar  Diwani  Adalats  were  mostly  composed  of  members  of  the 
Indian  Civil  Service  or,  before  the  Indian  Civil  Service  came  into 
existence,  of  a  miscellaneous  class  of  officers  who  acquire^,  some 
how  or  other,  some  sort  of  judicial  experience.  In  course  of  time 
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you  found  that,  in  the  Sadar  Diwani  Adalats,  there  was,  here  and 
there,  a  sprinkling  of  professional  lawyers  in  two  or  three  places 
on  two  or  three  occasions;  but  mostly  they  were  composed  of  Judges 
recruited  from  the  Civil  Service  or  from  other  Services.  So  far  as 
the  criminal  administration  of  justice  was  concerned,  it  was  in 
the  hands  of  Sadar  Fouzdari  Adalats.  When  the  High  Courts 
were  established,  these  two  jurisdictions  were  amalgamated — the 
jurisdiction  of  the  Sadar  Fouzdari  Adalats  and  the  jurisdiction  of 
the  Supreme  Court.  The  Supreme  Court  had  jurisdiction  restricted 
to  the  limits  of  the  Presidency  towns.  At  times,  the  Supreme 
Courts  ventured  to  issue  their  writs  outside  their  territorial  limits; 
but  that,  of  course,  is  a  matter  of  controversy  as  to  whether  it  was 
just  or  unjust,  or  allowed  by  law  or  not  allowed  by  law.  They 
tried  to  assume  that  jurisdiction. 

Now,  the  Supreme  Courts,  generally  speaking,  had  to  deal  with 
commercial  cases  iu  the  Presidency  towns  where  there  was  a  large 
European  population.  Not  only  had  they  to  deal  with  large  com- 
mercial cases,  but  they  had  also  to  deal  with  cases  relating  to  the 
personal  laws  of  the  Hindus  and  the  Muhammadans  arising  within 
those  limits.  Naturally,  therefore,  they  adopted  the  practice  and 
the  procedure  of  the  English  Courts;  and  you  will  find  even  to-day 
great  differences  in  practice  and  procedure  prevailing  between  the 
Presidency  towns  of  Calcutta,  Madras  and  Bombay  3  on  the  criminal 
side  of  the  High  Court,  and  what  are  known  as  the  Mofussil  Courts. 
Well,  when  the  question  came  up  before  Parliament  of  establishing 
High  Courts,  they  had  to  consider  the  question  of  the  composition 
of  the  Judges,  and  then  it  was  decided — and  I  will  read  out  to 
Your  Lordship  the  section  of  the  Government  of  India  Act  presently 
— that  a  certain  number  of  appointments  on  the  Bench  should  be 
reserved  for  members  of  the  English  Bar,  that  a  certain  number 
of  appointments  should  be  reserved  for  members  of  the  Indian 
Civil  Service,  and  that  the  rest  should  go  to  anyone  who  was  either 
a  Judge  or  an  advocate  or  a  member  of  the  Provincial  Judicial 
Service.  Well,  on  the  face  of  it,  it  looks  as  if  it  was  the  worst 
kind  of  communal  representation  on  the  Benches  that  was  adopted 
at  that  time,  but  there  are  reasons  for  that.  In  the  year  I860  or 
1861,  when  that  Act  was  passed,  there  was  no  indigenous  Bar  of 
the  size  or  of  the  talent  or  of  the  influence  of  that  which  has  now 
grown  up  in  India.  The  Civil  Service,  too,  was  not  so  strong 
but  it  had  exercised  judicial  functions  for  a  considerable  length  of 
time  even  then.  The  Provincial  Service  was  very  raw  and  very 
immature,  and  had  yet  to  win  its  spurs.  Therefore,  I  should  think, 
it  was  decided  that  there  should  be  a  division  between  the  members 
of  the  English  Bar  and  the  members  of  the  Indian  Civil  Service 
in  the  proportion  laid  down  in  the  Act.  I  will  just  remind  Your 
Lordship  of  Section  101  of  the  Government  of  India  Act.  It  says 
that— 

"  (2)  Each  High  Court  shall  consist  of  a  Chief  Justice  and 
as  many  other  Judges  as  His  Majesty  may  think  fit  to 
appoint," — 
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and  then  clause  (3)  of  Section  101  provides  that — 
"  A  Judge  of  a  High  Court  must  be — 

(a)  A  barrister  of  England  or  Ireland  or  a  member  of 
the  Faculty  of  Advocates  in  Scotland,  of  not  less  than  5 
years'  standing." 

Notwithstanding  the  fact  that  Ireland  has  now  become  a  Dominion 
or  a  Free  State,  it  still  continues  to  enjoy  that  privilege  so  far  as 
the  Indian  High  Courts  are  concerned.  Sub-clause  (ft)  says:  — 

"  a  member  of  the  Indian  Civil  Service  of  not  less  than  ten 
years*  standing,  and  having  for  at  least  three  years  served 
as,  or  exercised  the  powers  of,  a  District  Judge;  or 

(c)  a  person  having  held  judicial  office,  not  inferior  to 
that  of  a  subordinate  Judge  or  a  Judge  of  a  Small  Cause 
Court,  for  a  period  of  not  less  than' five  years;  or 

(d)  a  person  who  has  been  a  pleader  of  one  of  the  High 
Courts  ....  for   an    aggregate   period   of   not  less   than 
ten  years. " 

So  that  is  how  our  Judges  of  the  High  Courts  are  made  up. 

Then  clause  (4)  of  the  same  section  provides  for  the  qualifications 
of  the  Chief  Justice,  which  has  given  rise  to  a  considerable  amount 
of  controversy  in  recent  years,  and  it  is  this: — 

"  Provided  that  not  less  than  one-third  of  the  Judges  of  a 
High  Court,  including  the  Chief  Justice  but  excluding  addi- 
tional Judges,  must  be  such  barristers  or  advocates  as  afore- 
said, and  that  not  less  than  one-third  must  be  members  of 
the  Indian  Civil  Service." 

If  there  is  one  institution  established  in  British  India  by  British 
rule  of  which  men  like  me  can  legitimately  be  proud,  it  is  certainly 
the  High  Court;  and  I  desire  to  pay  a  tribute  to  the  work 
done  by  the  High  Courts  in  the  various  Provinces  of  India 
during  the  last  sixty  or  severity  years.  Those  are  the  institutions 
to  which  people  look  up  for  the  protection  of  their  lives,  their 
property,  their  honour,  and  their  freedom;  and  notwithstanding 
the  disappointments  at  times,  which  must  happen  under  the  best 
conditions  in  any  part  of  the  world  where  there  is  civilised  govern- 
ment, the  fact  remains  that  the  High  Courts  generally  come  up 
to  the  expectation  of  the  people  in  the  discharge  of  their  duties. 
But,  while  this  is  the  general  feeling  with  regard  to  the  High 
Courts,  I  do  not  think  I  can  on  this  occasion  omit  to  refer  to  the 
very  strong  feeling  which  has  been  growing  up  in  professional 
circles,  and  indeed  among  the  public  generally,  for  a  number  of 
recent  years,  that  the  time  has  come  when  Parliament  or  the  newly- 
constituted  authority,  whatever  it  may  be,  should  revise  the  Statute 
so  far  as  the  composition  of  the  High  Court  is  concerned.  By 
prescribing  that  one-third  of  the  members  must  be  barristers  and 
one-third  of  the  members  must  be  members  of  the  Indian  Civil 
Service,  you  sometimes — I  have  known  it  happen  on  more  than 
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one  occasion — deprive  yourselves  of  the  services  of  talented  men 
outside  those  two  charmed  circles.  I  am  the  last  man  to  say  that 
the  record  of  the  Indian  Civil  Service  on  the  bench  has  been  one 
of  dismal  failure.  On  the  contrary,  I  am  free  to  admit  that  the 
Indian  Civil  Service  has  contributed  in  some  cases  to  the  Bench 
men  whose  work  may  well  be  compared  with  the  highest  examples — 
men  like  Mr.  Justice  Holloway  of  Madras,  Mr.  Justice  Raymond 
West  of  Bombay,  Sir  Robert  Aikman  and  Sir  George  Knox  of 
Allahafrad.  These  were  men  of  whom  we  lawyers  can  legitimately 
be  proud.  But  I  will  still  maintain  that  the  best  part  of  the  work 
in  the  Presidency  Courts,  and  also  outside,  has  been  done,  and  the 
best  traditions  of  judicial  character  have  been  introduced  in  our 
High  Court,  by  men  belonging  to  the  Indian  indigenous  bar. 
Whatever  justification  there  may  have  been  some  sixty  or  seventy 
years  ago  for  a  rule  of  this  character,  there  is  none  left  now;  and 
I  suggest  that,  when  you  come  to  revise  the  constitution,  you 
should  do  away  with  this  arbitrary  division  and  lay  down  the  law 
that  the  recruitment  in  the  High  Courts  in  the  future  shall  be  made 
either  from  the  legal  profession  or  from  members  of  the  Judicial 
Service.  When  I  talk  of  members  of  the  Judicial  Service, 
I  want  to  remind  Your  .Lordship  that,  so  far  as  the 
subordinate  Judicial  Service  in  most  of  the  Provinces  is  concerned, 
it  is  recruited  at  the  bottom  from  the  legal  profession  itself.  Of 
course,  occasionally  you  have  men  of  a  miscellaneous  character, 
but-  their  race  is  fast  disappearing.  Some  of  them  do  still  survive 
in  the  Province  of  my  friend,  Sir  Muhammad  Shaft;  but  I  think 
the  time  is  not  distant  when  every  member  of  the  Judicial  Service 
will  be  a  man  who  at  one  time  was  a  barrister-at-law  or  an  advocate. 

Sir  Sultan  Ahmed :  The  recruitment  of  sub- Judges  in  the  Punjab 
now  and  for  some  years 

Sir  Tej  Bahadur  Sapru:  Yes,  there  has  been  a  change  recently, 
but  there  are  still  survivals  of  the  old  generation.  It  is  no  re- 
proach to  you.  In  my  own  Province,  until  twenty  years  ago,  we 
had  military  officers  serving  as  District  and  Sessions  Judges. 

Chairman:  Can  you  tell  me  this,  Sir  Tej.  I  suppose  Section 
101  is  a  re-enactment  of  some  previous  Act? 

Sir  Tej  Bahadur  Rapru  :  It  goes  back  to  the  year  1861. 

Mr.  lyengar:  The  Indian  High  Courts  Act. 

Sir  Tej  Bahadur  Sapni :  Personally,  I  should  be  very  glad 
indeed  if,  in  future,  the  recruitment  was  confined  exclusively  to 
the  legal  profession ;  but  I  think  it  would  be  wrong  and  it  would 
be  unjust  to  deprive  distinguished  members  of  the  Judicial  Service, 
whether  they  are  members  of  the  Indian  Civil  Service  or  whether 
they  are  members  of  the  Provincial  Service,  of  their  chance  of 
promotion  to  the  High  Court.  Indeed,  I  do  think  that  men  who 
come  from  the  Provincial  Judicial  Service  or  from  the  Indian 
Civil  Service,  bring  a  certain  amount  of  knowledge  of  customary 
law,  of  revenue  administration  and  of  other  matters  of  that  charac- 
ter which  is  very  useful  on  the  Bench.  I  would  not*  however, 
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prescribe  any  proportion;  I  would  leave  it  to  the  Government  of 
the  future  or  to  the  Chief  Justice  of  the  future  to  choose  what  they 
or  he  will  do  when  there  is  a  vacancy.  That  is  the  least  that  I 
would  expect  to  be  done  on  this  occasion. 

Coming  to  the  appointment  of  the  Chief  Justice,  Section  101  (4) 
has  formed  the  subject  of  a  great  deal  of  controversy  in  India  as 
well  as  in  England. 

Sir  Muhammad  Shaft,:  I  understand  you  are  speaking  of  High 
Court  Judges? 

Sir  Tej  Bahadur  Sapru  :  Yes,  I  am  speaking  of  the  High  Courts ; 
I  have  not  yet  come  to  the  Supreme  Court.  It  has  been  argued  on 
one  side  that,  on  a  proper  construction  of  sub-section  (4),  the  Chief 
Justice  must  be  a  member  of  the  English  Bar.  On  the  other  hand 
it  has  been  argued — and  1  know  that  it  has  been  maintained  in  the 
highest  legal  circles  here — that,  upon  a  strict  interpretation  of  the 
Section,  it  is  not  necessary  that  the  Chief  Justice  of  the  High 
Court  must  be  a  member  of  the  English  Bar,  so  long  as  the  rule 
with  regard  to  the  proportion  is  satisfied.  Well,  that  is  the  posi- 
tion, but  I  would  say  that,  if  men  like  the  late  Sir  llomesh  Chandra 
Mitter,  Sir  Promod  Bannerjee,  Sir  Badruddin  Tyabji  and  others 
could  act  as  Chief  Justice  for  periods  varying  from  six  to  eighteen 
months  without  the  judicial  machinery  getting  out  of  gear,  and 
without  anybody  having  the  slightest  complaint  against  their  work 
or  against  their  independence  or  against  their  impartiality,  then 
I  see  no  reason  why  those  very  men  should  not  have  been  appointed 
in  the  past  us  permanent  Chief  Justices.  That  is  a  reproach  which 
the  otter  branch  of  the  profession  cannot  bear,  and  I  do  submit  the 
time  has  come  when  we  should  do  away  with  these  vested  interests. 
I  therefore  say  that,  so  far  as  the  appointment  of  the  Chief  Justice 
is  concerned,  it  should  be  thrown  open  to  members  of  the  English 
Bar  and  to  members  of  the  Indian  Bar  alike. 

Now,  My  Lord,  in  addition  to  that,  I  would  point  out  to  you 
that  we  have  got  a  system  in  India  of  appointing  additional  Judges. 

Mr.  ZafrulJah  Khan :  If  the  interpretation  of  sub-Section  (4) 
which  you  seem  to  favour  were  correct,  that  would  make  eligible 
for  the  post  of  Chief  Justice  anybody  who  was  eligible  to  become  a 
Judge. 

Sir  Tcj  Bahadur  Sapru  :  It  is  riot  my  interpretation  that  I  am 
giving;  I  may  sav  it  is  the  interpretation  put  upon  it,  to  my  know- 
ledge, by  some  of  the  highest  lawyers  in  London. 

Mr.  Zafmllah  Khan:  Do  you  think  this  interpretation  ia 
correct  ? 

Sir  Tej  Bahadur  Sapru  :  Personally,  I  stand  by  that  opinion, 
and  that  was  the  interpretation  of  Sir  Ashutosh  Mukerjee,  and  has 
been  endorsed,  I  know  by  one  Attorney-General  and  one  Solicitor- 
General. 

Mr.  Zafrullah  Khan:  I  agree  with  you.  That  is  my  own  inter- 
pretation ;  but  that  would  bring  in  everyone  who  was  eligible  to 
become  a  Judge* 
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Sir  Tej  Bahadur  Sapru :  What  has  been  held  is,  that  the  practi- 
< al  usage  during  the  last  sixty  years  has  been  uniformly  one  way, 
and  therefore,  in  order  to  remove  any  possible  doubt,  what  is 
necessary  is  that  the  Statute  should  be  made  quite  clear. 

Now,  we  have  got  a  system  of  appointing  additional  Judges  in 
the  High  Courts.  I  speak  subject  to  correction  by  Your  Lordship, 
but  I  do  riot  think  you  have  anything  like  that  in  England.  You 
have  Commissioners  of  Assize,  but  you  have  not  got  additional 
Judges.  1  have  always  been  strongly  opposed  to  these  additional 
appointments.  We  must  have  a  sufficient  strength  of  Judges  on 
the  Bench  to  meet  any  unforeseen  fatalities  or  retirements  or  cases 
of  sickness.  To  my  mind,  these  additional  Judgeships  have  had  a 
very  demoralising  effect  on  the  Bar  in  India,  and  also  on  some  of 
the  Services.  Therefore  I  say  that  we  must  do  away  with  the 
provision  with  regard  to  additional  Judgeships.  I  will  only  invite 
your  attention  to  Section  106  of  the  Government  of  India  Act:  — 

"  The  several  High  Courts  are  Courts  of  record  and  have 
such  jurisdiction,  original  and  appellate,  including  admi- 
ralty jurisdiction  in  respect  of  offences  committed  on  the 
high  seas,  and  all  such  powers  and  authority  over  or  in 
relation  to  the  administration  of  justice,  including  power  to 
appoint  clerks  and  other  ministerial  officers  of  the  Court, 
and  power  to  make  rules " 

In  point  of  fact,  it  is  not  this  Section  which  lays  down  their  juris- 
diction definitely.  Their  jurisdiction  is  really  laid  down  more 
definitely  in  the  Letters  Patent  which  have  been  issued  to  various 
Courts,  and  they  have  the  jurisdiction  which  has  been  conferred  on 
them  by  certain  Acts  of  the  Indian  Legislature. 

Coming  to  the  question  of  jurisdiction,  I  will  only  remind  Your 
Lordship  that  the  jurisdiction  which  the  Presidency  High  Courts 
exercise  is  far  larger  than  the  jurisdiction  which  the  appellate  High 
Courts  in  Allahabad,  Patna  and  Lahore  exercise.  I  see  absolutely 
no  reason  why,  merely  because  these  Courts  are  appellate  Courts, 
they  should  not  exercise  that  jurisdiction  which  is  exercised  by  the 
Presidency  High  Courts.  For  instance,  no  writ  of  Truinflamux  or 
habeas  corpus  could  be  issued  by  any  one  of  the  appellate  High 
Courts  in  Patna,  Lahore  or  Allahabad.  It  is  only  during  the  last 
few  years  that,  by  an  amendment  of  the  Code  of  Criminal  Proce- 
dure, the  High  Courts,  under  Section  491,  can  take  certain  pro- 
ceedings in  the  nature  of  writs  of  habeas  corpus ;  but  these  appellate 
High  Courts  have  no  power  at  all  to  issue  writs  of  mandamus  or 
various  other  writs.  The  question  of  endowing  these  High  Courts 
with  these  powers  was  taken  up  some  time  ago  by  the  Government 
of  India;  and  I  remember  one  learned  Judge,  who  belonged  to  the 
Indian  Civil  Service,  solemnly  saying  "  Tf  the  appellate  High 
Courts  do  exercise  these  powers,  it  will  mean  the  end  of  British 
rule  in  India/'  I  hope  we  shall  approach  the  question  of  the 
jurisdiction  of  the  High  Courts  now  in  a  spirit  of  greater  modera- 
tion and  hopefulness  than  that  displayed  by  thatJearned  Judge. 
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I  therefore  say  that  you  must  strengthen  the  position  and  the  powers- 
of  these  High  Courts.  Frankly,  I  am  very  anxious  that,  so  far  as 
the  High  Courts  are  concerned,  nothing:  should  be  done  under  the 
proposed  constitution  which  might  weaken  their  position.  On  the 
contrary  I  ana  very  anxious  that  their  position  should  be  strength- 
ened in  every  possible  way.  These  High  Courts  exercise  an  enor- 
mous jurisdiction  over  the  subordinate  Courts  in  regard  to  judicial 
matters.  Sir  Muhammad  Shafi  said  that,  in  regard  to  criminal 
matters,  the  High  Courts  do  exercise  both  appellate  and  revision al 
jurisdiction  over  the  subordinate  Courts.  It  is  perfectly  true  that, 
under  our  law.  the  appeal  lies  both  on  facts  and  on  law  to  the  High 
Court;  an  appeal  lies  not  only  against  sentences  of  conviction  but 
also  against  orders  of  acquittal.  I  should  leave  the  question  as  to 
whether  an  appeal  should  lie  against  orders  of  acquittal  to  the 
future  Legislature;  but,  if  it  is  intended  that  there  should  be  a 
further  appeal  to  the  Supreme  Court  against  criminal  sentence* 
passed  by  the  High  Courts,  I  should  very  much  more  closely  define 
the  limits  within  which  those  appeals  would  lie,  and  t  would 
suggest  that  no  such  appeal  should  be  allowed  to  the  Supreme  Court 
against  the  sentence  passed  by  a  High  Court  except  upon  a  fiat  or 
a  certificate  by  the  Advocate-General .  For  that  reason  I  would 
suggest  that  the  position  and  status  of  the  Government  Advocates 
in  the  different  High  Courts  should  also  be  raised  to  the  status  of 
the  Advocate-General  in  the  "Presidency  towns. 

Now,  Section  114  of  the  Government  of  India  Art  deals  with  the 
appointment  and  powers  of  the  Advocate-General:  — 

"  (1)  His  Majesty  may,  by  warrant  under  Jfis  Koyal  Sign 
Mamial,  appoint  an  Advocate-General  for  each  of  the  Presi- 
dencies of  Bengal,  Madras  and  Bombay.  (2)  The  Advocate- 
General  for  each  of  those  Presidencies  may  take  on  behalf  of 
His  Majesty  such  proceedings  as  may  be  taken  by  His 
Majesty's  Attorney-General  in  England." 

You  have  got  this  power  limited  only  to  .Bengal,  Madras  and 
Bombay;  and  I  do  suggest  that  there  is  no  reason  why,  under  the 
revised  constitution,  we  should  not  have  Advocates-General  outside 
Bengal,  Madras  and  Bombay,  wherever  there  are  High  Courts,  and 
that  these  Advocates-General  should  have  the  power  to  certify  in 
certain  cases  that  an  appeal  should  lie  to  the  Supremo  Court, 
following  more  or  less  the  name  practice  as  is  followed  in  the 
Presidency  towns. 

Mr.  Jinnah :  You  know  that  the  Advocate-General  can  only 
certify  if  there  is  a  question  of  law;  he  cannot  go  into  the  facts. 

Sir  Tcj  Bahadur  frapnt :  That  is  what  1  am  saying.  T  am  not 
suggesting  an  unlimited  right  of  appeal.  I  am  only  suggesting  a 
limited  right  of  appeal. 

Mr.  Jinnah  :  But  in  criminal  cases  the  question  of  law  is  very 
seldom  at  issue. 

Sir  Tej  Bahadur  Sapru  :  I  am  not  for  an  unlimited  right  of 
appeal  to  the  Supreme  Court,  but  only  for  a  limited  right  of  appeal 


038 

to  the  Supreme  Court  under  certain  conditions.  Those  conditions 
have  got  to  be  carefully  defined.  Otherwise,  you  will  find  that  the 
Supreme  Court  will  become  a  Court  of  Criminal  appeal  to  the 
exclusion  of  all  other  work  in  India. 

Mr.  Jinnah :  Yes;  that  is  a  different  point;  but  I  was  only  sug- 
gesting this,  that  if  you  only  confine  it  to  the  certificate  of  the 
Advocate-General,  then  the  certificate  can  only  be  issued  on  an 
error  of  law. 

Sir  Tej  Bahadur  Sapru  :  An  error  of  law,  yes,  that  is  the  phrase. 

Now,  My  Lord,  so  much  with  regard  to  the  High  Court.  I  am 
not  dealing  with  the  question  of  the  subordinate  Courts,  because 
most  of  these  subordinate  Courts  have  been  established  either  by 
Acts  of  the  Governor-General  or  by  certain  local  Acts ;  and  so  fai 
as  their  re-organisation  is  concerned — so  far  as  reforms  in  the 
subordinate  judiciary  are  concerned — that  is  a  matter  which  should 
be  left  to  the  discretion  of  the  future  Federal  Government  or  of  the 
future  Provincial  Government. 

I  now  come  directly  to  the  question  of  the  Supreme  Court.  So 
far  as  the  Supreme  Court  is  concerned,  in  a  Federal  Constitution  it 
exercises,  as  Your  Lordship  has  pointed  out  in  your  note,  and  as 
will  appear  from  any  textbook  on  the  subject,  a  very  great  function. 
It  really  acts  as  the  balance  wheel  of  the  constitution,  to  use  the 
words  of  a  great  American  writer  who,  at*  another  place,  says  that 
it  is  the  final  conscience  of  the  constitution.  In  a  federal  constitu- 
tion yon  must  have  some  sort  of  machinery  for  deciding  the  question 
of  the  validity  or  invalidity  of  any  legislation  passed  by  the  Federal 
Legislature  or  bv  the  subordinate  Legislatures.  It  is  precisely  in 
regard  to  that  matter  that  the  supreme  Court  exercises  some  of  its 
best  and  greatest  functions;  and,  so  far  as  questions  of  interpretation 
of  the  constitution  are  concerned,  there,  too,  the  Supreme  Court 
discharges  functions  of  a  most  valuable  character,  I  am  not,  there- 
fore, going  to  argue  any  further  the  theoretical  advantages  of 
having  the  Supreme  Court  under  a  federal  constitution.  I  think 
that  is  a  point  beyond  all  controversy,  and  I  will  address  myself 
more  to  the  composition  of  the  Supreme  Court  and  its  functions  and 
powers. 

The  Supreme  Court  which  we  have  in  view  will  discharge  very 
great  functions  also  in  relation  to  the  Indian  States,  and  it  is  with 
regard  to  the  Indian  States  that  I  should  like  to  make  a  few 
observations.  According  to  my  humble  reading  of  the  constitution 
such  as  we  have  been  discussing  during  the  last  year,  the  Supreme 
Court  will  not  be  a  foreign  Court  so  far  as  the  Indian  States  are 
concerned  ;  and  I  would  beg  Their  Highnesses  to  remember  that  the 
Supreme  Court  will  be  as  much  a  creation  of  theirs  as  of  ours.  By 
the  delegation  of  certain  elements  of  sovereignty  to  the  Crown,  the 
Crown  will  bring  into  existence  a  Supreme  Court  to  determine 
questions  of  controversial  character  which  may  arise  between  Indian 
States  on  the  one  side  and  British  India  on  the  other  side.  There- 
fore these  views  will  be  submitted,  not  to  an  outside  bodyt  but  to  a 
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appeal  to  Their  Highnesses  not  to  have  any  suspicion  or  distrust  oil 
the  ground  of  their  sovereignty  as  to  the  proper  function  of  the 
Supreme  Court  or  its  proper  character. 

Having  dealt  with  that  question,  I  will  now  pass  on  to  the 
functions  of  the  Supreme  Court.  The  functions  of  the  Supreme 
Court  may  for  convenience  be  divided  into  two  parts.  There  are, 
first,  those  which  relate  to  matters  of  a  Federal  character.  For 
instance,  if  there  is  a  dispute  between  one  Indian  State  and  another 
of  a  justiciable  character,  or  if  there  is  a  dispute  between  an  Indian 
State  which  is  a  member  of  the  Federation  and,  say,  any  Province, 
or  if  there  is  a  dispute  between  one  Province  and  another  of  a 
justiciable  character,  all  these  matters  have  to  go  to  the  Supreme 
Court.  Similarly,  any  question  us  to  the  interpretation  of  the 
constitution  must  also  go  to  the  Supreme  Court. 

The  question  therefore  arises:  how  will  these  questions  go  before 
the  Supreme  Court?  Will  they  go  to  the  Court  on  its  original  side 
or  on  its  appellate  side?  Most  of  the  disputes  which  directly  arise 
between  different  Units  of  the  Federation — whether  one  Unit  be  a 
British  Indian  Unit  and  the  other  a  Unit  belonging  to  the  Indian 
States  or  not — will  have  to  be  disposed  of  by  the  Supreme  Court, 
on  its  original  side.  But  it  is  quite  conceivable  that  certain  issues, 
raising  questions  relating  to  the  constitution  or  the  interpretation 
of  federal  law,  may  arise  in  the  course  of  private  litigation,  either 
in  British  India  or  in  the  Indian  States. 

Chairman  :  We  have  trouble  ourselves  on  this  point. 

Sir  Tej  Bahadur  Sapru :  If  such  a  case  should  arise, 
what  are  we  to  do?  Frankly,  it  would  be  nothing  short  of  a 
misfortune  if  you  had  a  situation  in  which  every  Court  in 
British  India  and  every  Court  in  the  Indian  States  should 
give  a  decision  on  the  interpretation  of  the  constitution  or  on  a 
matter  of  a  Federal  character.  Already  our  case  law  is  a  wilder- 
ness, and  I  think  one  consequence  of  allowing  freedom  to  every 
single  Court  to  deal  with  questions  of  that  character  will  be  to 
invite  a  most  confusing  conflict  of  judicial  authority.  Well,  in 
point  of  fact,  at  the  present  moment,  as  the  law  stands,  it  is  open 
to  any  Court  in  British  India  to  discuss  the  validity  of  nny  Act 
of  the  Indian  Legislature.  Their  Lordships  of  the  Privy  Council 
have  recognised  expressly  that  power  of  the  Indian  Courts;  but 
when  the  new  constitution  comes  into  existence,  questions  of  such 
great  difficulty  under  the  constitution  are  bound  to  arise  that  I 
shudder  to  think  what  the  consequences  may  be  if  Munsiff  A  and 
Subordinate  Judge  B  and  Magistrate  C  take  it  upon  themselves  to 
deliver  judgments  interpreting  the  constitution  or  disposing  of 
those  Federal  issues.  I  therefore  suggest  that,  whenever  a  question 
of  that  character  arises  in  the  course  of  private  litigation — that  i« 
to  say,  litigation  to  which  private  persons  are  parties — or  in  the 
course  of  litigation  to  which  one  of  the  parties  is  ft  private  person 
and  the  other  is  a  State,  a  case  should  be  stated  by  that  Court  for 
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the  opinion  of  the  Federal  Court;  and,  when  the  opinion  of  the 
Federal  Court  has  come  back  to  the  original  Court  which  was  seized 
of  the  case,  that  Court  should  give  its  final  decision  following  the 
view  of  the  Supreme  Court  or  Federal  Court. 

Chairman:  Let  us  assume,  for  the  sake  of  argument,  that  the 
Federal  Legislature  passes  a  Sale  of  Goods  Act,  and  a  question  arises 
in  private  litigation  between  two  people,  we  will  say  in  Bombay, 
on  this  Sale  or  Goods  Act,  and  it  involves,  as  you  have  just  been 
putting  so  very  clearly,  some  constitutional  points.  Is  the  judge 
in  such  a  case  of  his  own  motion  to  say  "  This  involves  a  consti- 
tutional point,  and  I  shall  at  once  state  a  case  for  the  opinion  of  the 
Federal  Court?  Ts  that  to  be  it? 

Sir  Tej  Bahndur  Sapru :  That  is  my  point.  I  should  like  to 
mention  that  what  I  am  suggesting  is  not  by  any  means  unknown 
elsewhere. 

Chairman :  We  have  the  same  problem  at  this  moment  in 
England.  What  about  the  costs?  Is  not  it  rather  hard  ou  those 
private  persons? 

Sir  Tej  Rdhadur  Sapru :  That,  I  submit,  is  inevitable.  So  far 
as  the  costs  are  concerned,  they  will  have  to  be  determined  having 
regard  to  all  the  merits  of  the  case — who  was  the  person  who 
initiated  that  litigation,  who  was  the  person  who  was  refusing  the 
right  of  the  plaintiff,  and  so  on.  All  these  questions  will  have  to 
be  taken  into  consideration  by  the  Judge  before  he  awards  costs. 
May  I  illustrate  that  froiii  what  happens  at  the  present  time  in 
India?  Your  Lordship  will  remember  that,  a  few  minutes  ago, 
I  referred  to  the  revenue  Courts  which  exist  in  India,  and  which 
exercise  a  very  special  jurisdiction  in  several  Provinces.  Now,  the 
revenue  Courts  generally  deal  with  questions  of  revenue  between  the 
State  and  the  landlord,  or  with  questions  relating  to  rent  between 
landlord  and  tenant.  If,  in  any  litigation  arising  in  a  revenue 
Court,  a  question  of  title  is  raised,  the  law  provides  that  that  Court 
will  stay  its  proceedings  to  state  a  case  on  that  particular  point  to 
the  neighbouring  Civil  Court  and  get  its  decision,  and  finally  pass 
its  judgment  in  accordance  with  the  decision  on  that  particulai 
point.  That  happens  every  day  in  several  of  the  Provinces  with 
which  I  am  acquainted.  What  I  suggest  is  some  similar  procedure 
in  this  connection. 

Sir  Sultan  Ahmed:  In  the  case  to  which  you  refer,  the  word 
used  is,  "  may,"  not  "  shall."  They  may  decide  the  point  sum- 
marily or  they  may  refer  the  matter  to  the  Civil  Court  for  decision. 

Sir  Tej  Bahadur  Sapru :  Tinder  certain  Acts  it  is  also  "  shall." 
Sir  Provash  Chunder  Mittcr :  In  Bengal  it  is  "  may." 

Sir  Tej  Bahadur  Sajmi :  Yes,  in  Bengal,  but  I  am  speaking  of 
land  legislation  in  the  United  Provinces.  That  has  been  found  to 
be  very  convenient,  and  it  has  led  to  the  avoidance  of  a  great  deal 
of  unnecessary  litigation  and  waste  of  time  in  India — I  do  suggest 
that  in  the  interests  of  uniformity  of  authority,  it  is  a  procedure 
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which,  at  any  rate,  might  be  investigated  and  examined,  and  if 
you  find  it  satisfactory  then  you  should  incorporate  it  there. 

Sir  Muhammad  Shaft:  May  I  ask  a  question  on  this  point  P 
There  are  altogether  11  Provinces  in  India  and,  roughly  speaking, 
there  are  on  an  average  25  districts  in  each  Province;  so  that 
altogether  there  are  not  less  than  300  districts  in  India.  In  each 
district  there  are  five  or  six  Courts,  so  that  there  are  over  1,000 
Courts  in  India.  If,  in  a  whole  year,  each  Court  sends  up  to  the 
Supreme  Court  even  only  one  reference,  there  will  be  1,000  refer- 
ences from  different  parts  of  India. 

Sir  Tcj  Bahadur  Saprii :  I  am  not  frightened  by  what  Sir 
Muhammad  Shaft  has  just  said. 

Mr.  Jinnah  :  I  would  like  to  understand  one  point  so  that  I  may 
give  attention  to  it.  Your  Lordship  gave  the  example  to  Sir  Tej  of 
the  Sale  of  Goods  Act,  and  you  said  "  Supposing  some  constitutional 
question  arises:  what  is  to  happen?  "  I  want  to  know  what  you 
mean  by  "  constitutional  question.'' 

Chairman  :  I  mean  a  question  involving  a  point  which  is  a 
constitutional  point  under  any  Act  of  the  Federal  Government. 

Mr.  Jinnah  :  We  will  assume  that  the  Sale  of  Goods  Act  in  a 
Federal  Act.  What  is  the  constitutional  question  which  you  are 
imagining? 

Chairman  :  I  am  not  thinking  of  any  particular  constitutional 
question,  because  it  is  impossible  to  imagine,  I  cannot  envisage 
what  would  arise.  All  I  am  saying  is,  supposing  a  constitutional 
question  arises. 

Mr.  Jinnah:  I  should  like  to  know  what  is  in  your  mind. 

Chairman:  The  Loch  Foyle  case. 

Mr.  Jinnah  :  That  will  go  te,  the  root  of  the  Act? 

Chairman:  Yes. 

Mr.  Jinnah :  If  it  is  only  a  question  of  the  construction  or  inter- 
pretation of  the  application  .... 

Chairman  :  No  trouble. 

Mr.  Jinnah :  It  is  only  when  a  question  is  raised  which  goes  to 
the  very  root  of  the  matter — of  the  very  Statute — that  the  point 
arises  as  to  what  is  to  happen? 

Chairman :  Yes. 

Mr.  Jinnah :  Yes.  That  is  really  what  I  had  in  view — the  ques- 
tion of  the  validity  or  invalidity  of  the  Act. 

Sir  Tej  Bahadur  Sapru :  But  assuming  that  this  suggestion  of 
mine  is  not  accepted,  then  I  would  suggest  that  an  appeal  should 
lie  to  the  Federal  Court  from  all  decisions,  whether  they  are  passed 
hv  British  Indian  Courts  or  by  the  Courts  of  Indian  States,  wherever 
there  is  a  question  of  a  Federal  character  involved  or  a  question  of 
the  interpretation  of  a  Federal  law  involved. 

R.T.C. — I.  z 
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Chairman:  Well,  that  is  more  like  America,  is  it  not? 

Sir  Tej  Bahadur  Sapru:  And  I  do  not  think  that  Their  High- 
nesses can  reasonably  take  exception  to  that  on  the  ground  that  they 
are  submitting  to  the  jurisdiction  of  a  foreign  Court.  Therefore  I 
make  my  suggestion  in  the  alternative — either  an  appeal  on  a  cjues- 
tion  of  a  constitutional  character  under  the  Federal  law  to  he  ta 
the  Supreme  Court  in  its  Federal  jurisdiction,  or  the  practice  which 
I  have  suggested  of  stating  a  case  for  the  opinion  of  the  Supreme 
Court. 

Before  I  go  to  the  question  of  the  relations  of  the  Supreme  Court 
to  the  High  Courts  in  India,  I  would  like  to  dispose  of  one  or  two- 
other  connected  matters.  The  Supreme  Court,  as  Your  Lordship- 
will  remember  I  said  a  few  days  ago,  will  exercise  very  great  powers 
in  regard  to  certain  safeguards  which  may  be  provided  for  the 
minorities,  and  I  would  welcome  arming  the  Supreme  Court  with 
some  special  powers,  or  with  powers  which  belong  to  Supreme 
Courts  generally,  in  regard  to  such  matters.  Sir  Muhammad  Shafir 
in  the  course  of  his  speech,  suggested  that,  if  a  Bill  is  in  progress- 
in  any  Legislature,  and  any  number  of  persons  belonging  to  a 
particular  community  take  exception  to  that  Bill  on  the  ground  that 
it  infringes  some  fundamental  principle,  that  matter  should  forth- 
with be  referred  to  the  Supreme  Court. 

Sir  Muhammad  Shaft :  Not  forthwith ;  for  instance,  if  the  Presi- 
dent announced  that  there  was  no  case. 

Sir  Tej  Bahadur  Sapru :  I  mean,  before  the  Bill  was  passed  into* 
law.  Well,  I  personally  think  that  that  would  block  all  legislation^ 
and  that  it  is  apt  to  be  abused  by  parties,  particularly  when  political 
passions  will  be  strong  in  regard  to  any  particular  legislation ; 
and  I  would  suggest  that,  instead  of  the  proceedings  of  tne  Legis- 
lature being  stayed  by  an  injunction — and  I  should  like  to  avoid 
government  by  injunction — that  legislation  should  be  proceeded 
with.  At  the  end  of  that  legislation,  if  any  particular  interests  are 
involved  or  are  prejudiced  or  are  affected,  I  should  permit  those 
interests  to  seek  their  remedy  in  the  ordinary  Courts ;  out  I  should 
not  hold  up  the  legislation  merely  by  an  injunction  during  the 
proceedings  of  the  Legislature.  Frankly,  I  do  not  wish  an  un- 
pleasant situation  to  arise  at  that  time  between  a  Court  of  law  and 
the  Indian  Legislature. 

Then,  again,  Your  Lordship  was  pleased  to  put  a  further  ques- 
tion, and  that  was  whether  we  contemplated  providing  a  period  of 
limitation  during  which  an  Act  passed  by  the  Federal  Legislature 
might  be  challenged  in  the  Federal  Court.  I  think  that  was  the 
question  raised  by  Mr.  Joshi.  Well,  the  Indian  Limitation  Act 
has  got  nothing  to  do  at  the  present  moment  with  any  case  in  which 
the  validity  of  any  Act  under  the  present  constitution  can  be 
challenged.  An  Act  of  the  Indian  Legislature  may  have  been 
passed  25  years  ago  or  30  years  ago,  and  yet,  if  the  question  of  it^ 
validity  directly  or  indirectly  arises  now,  the  validity  of  that  Act 
can  be  challenged.  I  do  not  think  it  would  be  right  for  us  to 
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prescribe  a  time  limit  within  which  the  validity  of  an  Act  may  be 
^hallenced,  because  it  is,  to  my  mind,  not  right  that,  before  a 
•cause  01  action  has  arisen  we  should  deprive  the  man  of  the  remedy. 
Therefore,  I  would  leave  the  question  of  the  validity  or  the  invali- 
dity of  the  Act  to  be  challenged  at  any  time  whenever  it  may  be 
necessary  to  raise  it. 

(The  Committee  adjourned  at  4-5  p.m.) 
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12  NOON. 

HEAD  8. 

The  Federal  Court — (continued). 

Sir  Tej  Bahadur  Saprn :  My  Lord,  There  remain  very  few 
points  for  me  to  deal  with  now,  and  I  shall  deal  with  them  as 
briefly  as  I  possibly  can. 

We  all  contemplate  that  the  Supreme  Court  or  the  Federal 
Court  will  have  original  jurisdiction  as  well  as  appellate  jurisdic- 
tion; but,  so  far  as  the  original  jurisdiction  is  concerned,  we  cannot 
overlook  the  fact  that  we  must  make  provision  at  some  time  for 
appeal  from  Judges  sitting  on  the  original  side.  I  suggest  that  we 
should  provide,  following  the  practice  that  prevails  in  the  Indian 
High  Court  under  the  Letters  Patent  issued  by  the  Crown,  for  an 
appeal  to  Division  Benches  from  the  decision  of  single  Judges 
•exercising  an  original  side  jurisdiction.  Technically  speaking, 
they  are  known  in  India  as  Letters  Patent  appeals;  that  is  to  say, 
if  a  Judge  sitting  on  the  original  side  of  the  Federal  Court  disposes 
of  a  matter,  then  a  Division  Bench  consisting  of  two  or  more  of  the 
Judges  of  the  same  Court  may  hear  an  appeal  from  that  decision. 

The  next  question  which  will  arise  will  be  as  to  whether  we  shall 
provide  for  an  appeal  from  the  decisions  of  the  Supreme  Court  to 
Their  Lordships  of  the  Privy  Council  here  in  regard  to  federal  and 
constitutional  matters.  T  do  not  wish  in  the  slightest  degree  to 
infringe  or  encroach  upon  the  prerogative  of  the  Crown,  which 
exists  in  all  the  Dominions,  notwithstanding  some  attempt  which 
has  been  made  in  recent  times,  or  rather  during  the  last  two  or  three 
years,  to  question  that  prerogative  in  Ireland ;  but  I  would  suggest 
ihat,  so  far  aa  the  decisions  of  the  Supreme  Court  in  regara  to 
constitutional  and  federal  matters  are  concerned,  they  should  be 
final  and  treated  as  conclusive.  I  do  not  know  what  exactly  will 
T>e  the  view  which  will  be  put  forward  by  Their  Highnesses. 
Personally  speaking,  I  am  open  to  conviction  on  this  question.  I 
do  not  know  whether  they  contemplate  that  appeals  from  decisions 
of  the  Supreme  Court  may  under  certain  circumstances  and  under 
certain  conditions,  lie  to  Their  Lordships  of  the  Privy  Council. 
But,  speaking  for  myself,  I  should  be  rjuite  content  if'the  prero- 
gative of  the  Crown  remains  there,  and  with  it  we  invest  the  decision 

z2 
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of  the   Supreme   Court  with   finality   in   regard   to   these   federal 
matters. 

I  will  pass  now  to  another  class  of  jurisdiction  which  Your 
Lordship  indicated  in  your  Note  —  I  mean  the  advisory  jurisdiction. 
Following  the  practice  of  the  Judicial  Committee  Act,  I  understand 
the  suggestion  is  that  it  should  be  open  to  the  Governor-General  to 
make  a  reference  to  the  Supreme  Court  in  regard  to  any  matter  of  a 
justiciable  character  or  in  regard  to  any  matter  involving  the  inter- 
pretation of  the  constitution,  for  the  opinion  of  the  Judges  of  the 
Supreme  Court.  I  would  welcome  such  a  jurisdiction.  Indeed,, 
you  might  follow  the  precedent  of  some  of  the  Dominions  and  give 
the  Governor-General  the  power  to  take  the  opinion  of  the  Supreme 
Court  as  to  whether  a  particular  measure,  which  has  been  passed 
by  the  Legislature,  is  or  is  not  inconsistent  with  any  fundamental 
principle,  before  he  gives  his  assent  to  the  Hill  in  question.  That 
is  a  matter  for  consideration.  Personally,  I  think  that,  if  you  gave 
that  power  to  the  Governor-General,  it  would  save  a  great  deal  of 
unnecessary  litigation  at  the  instance  of  a  private  party,  either  at 
the  earlier  stage  during  the  progress  of  the  Bill,  as  suggested  by 
Sir  Muhammad  Shaft,  or  at  a  later  stage,  us  suggested  by  me,  after 
the  Bill  had  been  passed  by  the  Legislature. 

Chairman:  I  should  like  to  draw  your  attention  to  a  difficulty 

which  has  been  felt  in  the  Privy  Counc.il,  and  which  you  will  find 

reported  in  the  case  of  The  Attorney  -General  of  British  Columbia 

versus  the  Attorne  I/general  of  Cantuhi  (1914,  Appeal  Cases,  page 

162).      It  was  a  judgment  given  by  Lord  Haldane  in  a  case  in  which 

the  Governor-General  had  asked  certain  questions  of  the  Court  which 

the  Court  found  it  extremely  difficult  to  answer,  and  he  said  this:  — 

"  The  business  of  the  Supreme  Court  of  Canada  is  to  do 

what  is  laid  down  as  its  duty  by  the  Dominion  Parliament, 

and  the  duty  of  the  Judicial  Committee,  although  not  bound 

by   any  Canadian   Statute,   is  to  give  to   it,    as   a   Court   of 

Review,   such    assistance  as   is   within    its   power;   neverthe- 

less "  — 

and  this  is  the  point  to  which  I  was  referring  under  that  Act  of 

'  * 


"  under  this  procedure  questions  may  be  put  of  a  kind  which 
it  is  impossible  to  answer  satisfactorily.  Not  only  mav  the 
position  of  future  litigants  be  prejudiced  by  the  Court  laying 
down  principles  in  an  abstract  form  without  anv  reference  or 
relation  to  actual  facts,  but  it  may  turn  out  to  \>e  practically 
impossible  to  define  the  principle  adequately  and  safelv 
without  previous  ascertainment  of  the  exact  facts  to  which  it 
is  to  be  applied.  It  has  therefore  happened  that  in  cases  of 
the  present  class  5>  — 

that  is,  the  class  we  are  now  discussing  — 

"  Their  Lordships  have  occasionally  found  themselves  unable 
to  answer  all  the  questions  put  to*  them,  and  have  found  it 
advisable  to  limit  and  guard  their  replies/' 
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The  reason  I  draw  your  attention  to  that  is  because  it  falls  to  my 
lot  to  give  judgment  in  the  Privy  Council  to-morrow  on  that  very 
question,  and  I  know  how  difficult  it  is.  I  think  it  is  a  very  good 
jurisdiction — I  agree  with  you  there — but  I  would  point  out  to  you 
that  it  is  a  very  difficult  one  when  you  have  to  answer  questions  in 
the  abstract. 

Sir  7'ej  Bahadur  Saprn  :  I  may  say  that  T  am  fully  aware  of  the 
difficulty;  and  perhaps  you  will  bear  me  out,  My  Lord,  when  T 
say  that,  in  the  entire  English  legal  history,  Judges  have  always 
revolted  against  being  called  on  to  advise  on  abstract  questions  of 
law,  because  it  is  very  embarrassing  to  them  to  decide  abstract 
questions  of  law  independently  of  concrete  facts.  Nevertheless, 
while  that  has  been  the  course  of  legal  history  in  England,  and 
while  that  is  undoubtedly  the  English  judicial  sentiment,  we  feel 
that  such  jurisdiction  has  been  given  in  the  Dominions,  and  I  may 
say  that  even  in  India,  under  certain  Acts  and  regulations,  Govern- 
ments have  got  the  power  to  make  references  to  the  High  Court  for 
obtaining  their  opinion  on  questions  of  law.  I  have  known  that 
actually  being  done  under  certain  regulations  and  under  certain 
Acts.  Of  course,  I  realise  the  inconvenience  of  it,  and  1  do  not 
wish  to  overlook  that  aspect;  but  having  regard  to  the,  very,  very 
important  questions  which  the  Governor-General  will  have  to  answer 
himself,  it  is  far  better  that  he  should  have  the  satisfaction  of  having 
obtained  the  opinion  of  independent  Judges  than  ihat  he  should 
depend  upon  the  advice  either  of  his  secretaries  or  even  of  his  la\> 
advisers. 

As  Your  Lordship  was  pleased  fo  refer  to  the  Judicial  Committee 
Act  of  1833,  I  would  only  remind  you  that  some  very  important 
questions  have,  in  recent  vears.  come  up  before  the  Judicial  Com- 
mittee under  that  Act.  I  know  of  one  case,  in  which  a  dispute 
arose  between  the  Government  of  India  and  the  Chief  Justice  of  a 
certain  High  Court  with  regard  to  a  certain  appointment,  and  that 
had  to  be  referred  to  the  Privy  Council. 

I  will  say  no  more  now,  My  Lord,  on  the  Federal  side  of  the 
jurisdiction  of  the  Supreme  Court.  1  will  pass  on  now  to  the  non- 
Federal  side  of  the  jurisdiction  of  the  Supreme  Court. 

I  entirely  endorse  the  remarks  made  by  Sir  Muhammad  Shaft 
that  there  has  been  a  very  strong  feeling  growing  in  India,  quite 
apart  from  the  Federal  constitution,  that  we  should  have  a  Supremo 
Court  in  order  to  set  at  rest  at  times  groat  conflicts  of  opinion  that 
exist  in  so  many  Courts  as  exist  in  India,  and  also  to  make  it 
easier  for  the  poorer  litigant  to  have  the  right  of  appeal  which  he 
cannot  afford  to  exercise  when  he  has  to  come  across  to  England. 
I  therefore  think  that  we  should  invest  the  Supreme  Court  also  with 
the  character  of  an  appeal  court,  exercising  appellate  power  over 
ordinary  litigation  in  the  various  High  Courts  of  British  India; 
but,  while  I  agree  to  that  extent  with  Sir  Muhammad  Shafi,  I  am 
not  prepared  to  endorse  the  remark  of  Sir  Muhammad  Shafi  that 
this  appellate  jurisdiction  of  the  Supreme  Court  should  be  limited 
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to  matters  of  the  value  of  one  lakh  of  rupees.  My  own  view  is  that 
I  should  allow  appeals  from  the  various  High  Courts  to  the  Supreme 
Court  upon  the  same  conditions  as  now  obtain  in  regard  to  appeals 
from  the  High  Courts  to  the  Privy  Council. 

Mr.  Zafrullah  Khan :  If  you  will  excuse  me,  I  believe  what  Sir 
Muhammad  Shafi  said  was  that  any  suits  up  to  the  value  of  one  lakh 
— beginning  with  Us.  10,000,  I  suppose — should  go  to  the  Supreme 
Court. 

Sir  Tej  Bahadur  Sapru :  I  do  not  agree  with  that. 

Mr.  Za/ruUah  Khan:  I  thought  you  were  saying  that  the  mini- 
mum value  should  be  one  lakh. 

Sir  Tej  Bahadur  Sapru  :  No.  I  say  that,  just  as  at  the  present 
moment  appeals  lie  directly  to  the  Privy  Council  from  the  High 
Courts  under  Sections  109  and  110  of  the  Code  of  Civil  Procedure, 
so  appeals  should  lie  from  the  High  Courts  to  the  Supreme  Court 
on  a  certificate  given  by  the  High  Court.  For  instance,  if  there  are 
concurrent  judgments  of  the  High  Court  and  of  a  subordinate  Court, 
and  the  case  does  not  involve  any  substantial  question  of  law,  there 
shall  be  no  appeal  to  the  Supreme  Court,  the  judgment  of  the  High 
Court  being  final.  Tf  there  are  concurrent  judgments,  but  still  the 
case  involves  a  substantial  question  of  law,  the  High  Court  may 
qualify  that  by  saying  that,  in  their  opinion,  the  appeal  is  a  proper 
and  fit  one  to  go  before  the  Supreme  Court.  If  the  judgments  of 
the  two  Courts — that  is  to  say,  the  High  Court  and  the  subordinate 
Court — are  not  concurrent,  then  the  appeal  shall  lie  to  the  Supreme 
Court  as  a  matter  of  right. 

Mr.  Jinnah:  And  if  the  High  Court  does  not  give  a  certificate? 

Sir  Tej  HahaJttr  Sapru  :  Then  you  should  make  a  motion  to  the 
Supreme  Court  for  special  leave,  just  as  is  the  practice  in  the  Privy 
Council.  When  an  appeal  has  been  heard  by  the  Supreme  Court 
and  a  litigant  desires  further  to  take  the  appeal  to  the  Privy  Council, 
I  should  impose  certain  conditions.  Frankly,  I  should  not  allow  an 
appeal  to  go  to  Their  Lordships  of  the  Privy  Council  on  any  trifling 
or  trivial  point.  If  the  case  is  one  which  involves  a  really  substan- 
tial question  of  law  affecting  a  large  section  of  the  community,  or 
it  affects  a  very  large  property,  then  I  should  allow  the  Supreme 
Court  to  give  a  certificate  that  the  matter  may  be  taken  up  before 
Their  Lordships  of  the  Privy  Council.  I  always  assume  that  the 
Prerogative  of  the  Crown  will  remain  unaffected. 

Now,  My  Lord,  there  remain  two  or  three  minor  questions. 
One  of  the  questions  raised  was  whether  the  power  of  making 
appointments  in  the  Supreme  Court  should  remain  with  the  Chief 
Justice  or  with  the  Government  of  India.  I  would  venture  to  say 
that,  in  the  interests  of  the  Court  itself,  I  should  give  that  power 
to  the  Chief  Justice  of  the  Supreme  Court.  What  really  happens 
in  actual  practice  in  the  various  High  Courts  at  the  present  moment 
is  that,  although  the  power  belongs  by  law  to  the  Chief  Justice,  the 
Chief  Justice  appoints  a  Committee  of  Judges,  which  is  technically 
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known  in  India  as  the  English  Committee,  to  be  distinguished  from 
the  Rule-making  Committee/1          * 

Sir  Prorash  Chunder  Mitter :  If  I  may  interrupt  for  a  moment — 
in  the  last  15  years  that  practice  has  been  departed  from  in  Bengal. 

Sir  Tej  Bahadur  Saprit:  It  still  prevails  in  parts;  I  know  it 
prevails  in  Patna  and  in  Madras. 

Sir  Provash  ChunJcr  Mitter:  And  that  was  the  practice  in 
Bengal. 

Sir  Tej  Bahadur  Saprit:  So  that,  in  actual  practice,  a  Chief 
Justice,  who  may  have  many  other  important  things  to  attend  to, 
will  seek  the  advice  of  his  colleagues  in  regard  to  these  important 
matters;  but  I  should  by  law  leave  that  power  with  the  Chief 
Justice,  leaving  it  to  him  to  devise  any  means  that  he  thinks  proper 
for  carrying  out  his  function  in  that  behalf. 

Then  there  will  be  one  question  which  I  will  just  ask  you  to 
consider.  I  am  aware  that  on  that  particular  point  there  may  be 
room  for  difference  of  opinion.  I  put  it  very  tentatively.  I  am 
referring  to  it  because  I  feel  there  is  a  feeling  even  among  the 
Judges  m  India,  in  view  of  this  constitution  which  is  now  under 
consideration.  That  question  is  whether,  so  far  as  the  High  Courts 
are  concerned,  they  will  have  direct  relations  with  the  Central 
Government  or  the  Federal  Government,  or  whether  they  will 
continue  to  have  their  relations  with  the  Local  Government.  As 
the  matter  stands  at  present,  the  Calcutta  High  Court  is  the  only 
High  Court  which  has  direct  relations  with  the  Government  of 
India.  The  Government  of  India  are  called  upon  from  time  to  time 
to  make  appointments  of  Judges  there;  or,  rather,  to  make  recom- 
mendations about  the  appointment  of  Judges  there- -that  would  be 
a  more  correct  way  of  putting  it.  In  the  rase  of  the  other  High 
Courts,  their  relations  are  directly  with  the  Local  Governments. 
I  am  aware  that  there  is  a  feeling  among  Judges  that,  in  the  future 
constitution,  the  Judges  of  the  High  Court  should  be  placed  in  an 
absolutely  independent  position  and  should  not  be  liable  to  local  pres- 
sure in  any  shape  or  form.  It  is  for  that  reason  T  suggest — though  I 
will  not  be  dogmatic  about  it — that,  HO  far  as  the  High  Courts  in 
British  India  are  concerned,  they  should  be  brought  into  direct 
relation  with  the  Central  Government  or  the  Federal  Government. 

Mr.  Jinnah:  What  do  you  mean  by  pressure? 

Sir  Tej  Bahadur  Sapm  :  Pressure  has  been  exercised.  If  you 
ask  some  Judges  of  the  High  Court,  they  will  tell  you  that. 
Pressure  can  be  exercised  by  questions  in  the  local  Council  with 
regard  to  appointments,  with  regard  to  staff,  with  regard  to  expendi- 
ture and  so  on,  and  debates  on  such  subjects  have  taken  place, 
unfortunately,  during  the  last  two  or  three  years,  in  certain  Legis- 
lative Councils.  As  a  matter  of  fact,  I  know  that  Judges,  both 
European  and  Indian,  have  resented  that  sort  of  interference  with 
their  internal  autonomy,  and  it  is  for  that  reason  that  I  have 
expression  to  that  view. 
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Mr.  Jinnah :  Do  you  think  the  Centre  will  be  free  from  the 
pressure  ?  * 

Sir  Tej  Bahadur  Sapru:  Very  much  more.  Local  prejudices 
and  local  passions  are  far  more  injurious  to  the  independence  of  the 
judiciary  than  a  discussion  which  may  take  place  once  in  ten  years 
at  the  Centre. 

Now,  My  Lord,  I  come  to  the  last  pqint,  namely  the  question  of 
the  appointment  of  the  Judges  of  the  Supreme  Court.  I  am  frankly 
very  anxious  that  the  Supreme  Court  which  you  are  going  to  create 
shall  be  a  Court  which  will  command  the  respect  and  the  confidence 
of  the  public  and  of  the  profession,  and  that  appointments  to  the 
Bench  of  the  Supreme  Court  should  be  made  absolutely  on  the  prin- 
ciple of  merit,  character  and  integrity.  I  would  not  allow  racial 
or  political  considerations  to  come  in  in  any  way  so  far  as  these 
appointments  are  concerned.  Well,  bow  is  that  end  to  be  achieved? 
That  is  the  question  which  we  have  got  to  face.  In  Australia  and 
in  South  Africa  the  power  is  vested  in  the  Governor-General  in 
Council.  In  Canada  the  power  is  vested  merely  in  the  Governor- 
General  as  representing  the  Crown.  In  actual  practice,  as  the 
constitution  lias  developed  in  Canada,  I  gather  the  Governor-Gene- 
ral now  consults  his  constitutional  advisers ;  but  still  the  Statute 
vests  that  power  in  the  Governor-General  as  representing  the  Crown. 
Having  regard  to  the  position  in  India,  and  bearing  in  mind  that 
our  constitution  will  in  course  of  time  develop,  I  would  rather 
follow  the  Canadian  model  and  give  the  power  to  the  Governor- 
General,  as  representing  the  Crown,  to  appoint  the  Judges  both  of 
the  High  Courts  and  of  the  Supreme  Court  in  future.  That  is  my 
suggestion.  With  regard  to  the  tenure  of  office  of  Judges  of  the 
High  Court,  the  position  is  that,  under  the  Government  of  India 
Act,  Judges  of  the  High  Court  bold  their  office  during  the  pleasure 
of  the  Crown ;  and  I  know  that  there  is  a  feeling  in  judicial  circles 
in  India  that  the  tenure  of  office  of  the  Judges  of  the  High  Court 
in  British  India  should  be  exactly  the  same  as  the  tenure  of  Judges 
in  England,  namely,  that  they  should  hold  their  office  during  good 
behaviour.  With  regard  to  the  procedure  to  be  adopted  for  the 
removal  of  a  Judge,  I  would  recommend  the  same  procedure  as 
obtains  in  England — the  procedure  of  an  Address  by  Parliament, 
subject  to  certain  conditions  and  limitations. 

Mr.  Sastri :  The  High  Court  or  the  Supreme  Court? 

Sir   Tej   Bahadur   Sapru:  The   High    Court    and    the    Supreme 
Court,  both. 

Mr.  Jinnah :  Do  you  mean  as  to  the  appointment  also? 

Sir  Tej  Bahuclnr  Sapru:   I  was  speaking  as  regards  the  removal. 

Mr.  Jinnah:  But  what  about  the  appointment  of  the  High  Court 
Judges  ? 

Sir  Tej  Bahadur  Sapni  :  The  Governor-General. 

Sir    Alfbar    Hydari:  An    Address    of    which    Parliament — an 
Address  of  the  Federal  Parliament? 
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Sir  Tej  Bahadur  Sapru :  Upon  au  Address  by  the  Federal  Parlia- 
ment. Luckily  for  ourselves,  during  the  last  sixty  or  seventy  years 
of  the  existence  of  the  High  Court,  there  have  been  no  such  motions 
made;  and  I  do  not  think  that  we  need  be  very  much  afraid  that 
in  future  any  such  motions  will  be  made.  It  must  be  said,  to  the 
credit  of  the  High  Court  Judges  in  India  generally,  that  they  have 
given  no  reason  for  a  motion  of  that  sort  being  made,  and  1  do  not 
anticipate  that  things  will  be  worse  in  future  than  they  have  been 
in  the  past. 

Mr.  Jinnah:  We  have  no  power  to  deal  with  that. 

Sir  Tej  Bahadur  Sapru  :  There  is  nothing  to  prevent  you. 

Mr.  Jinnah:   We  cannot  do  it. 

Sir  Tej  Bahadur  Sapru ;  I  know  that,  in  one  instance  in  veiy 
recent  years,  certain  questions  were  put  with  regard  to  a  certain 
Judge. 

Mr.  Jinnah  :  You  cannot  move  a  vote. 

Sir  Tej  Bahadur  Sapru  :  I  am  talking  of  the  future  constitution. 

Mr.  Jinnah  :  I  ask  your  pardon  for  interrupting  you.  You 
said  something  with  regard  to  a  Provincial  Government  not  having 
anything  to  do  with  the  High  Courts.  Was  it  with  regard  to  the 
staff?  I  did  not  quite  eaten  that. 

Sir  Tej  BaJiadur  Sapru  :  With  regard  to  the  appointments,  staff 
and  everything. 

Mr.  Jinnali  :  Not  the  Judges? 

Sir  Tej  Bahadur  Kapnt  :  Not  the  Judges.  What  happens  at 
the  present  moment  is  that,  if  there  is  any  appointment  to  be  made, 
or  if  Uiere  is  budgetary  provision  to  be  made  for  certain  expenses 
which  the  High  Courts  have  got  to  incur — I  am  speaking  of  places 
outside  Calcutta — the  Chief  Justice  of  the  High  Court  puts  himself 
in  touch  with  the  Local  Government,  and  then  is  the  occasion  for 
exercising  M>me  sort  of  pressure  in  the  local  Legislative  Council  or 
otherwise.  I  do  not  wish  the  High  Courts  to  have  dealings  with 
the  Provincial  Councils  in  regard  to  those  matters. 

Mr.  Jinnah  :  The  internal  administration  of  the  High  Court 
should  be  responsible  to  the  Centre  and  not  to  the  Local  Govern- 
ments? 

Sir  Tej  Bahadur  Sapru  :  That  is  so.  You  will  have  to  come  io 
some  understanding  with  the  Local  Governments  on  that  point. 

Sir  Pro  rash  Chunder  M itter  :  For  ten  venrs,  or  something  of 
that  sort? 

Sir  Tej  Bahadur  Saprit  :  Yes. 

Sir  Akbur  Hydari  :  Would  that  be  an  item  of  expenditure  on 
the  Central  Budget? 

Sir  Tej  Bahadur  Sapru  :  No,  no.  That  is  really  what  is  happen- 
ing in  Bengal  and  has  happened  in  Bengal.  The  Local  Government 
finds  the  funds,  but  in  other  matters  the  High  Court  deals  directly 
with  the  Government  of  India. 
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Dr.  Ambedkar  :  But  the  Simon  Commission  recommended  quite 
the  other  way. 

Sir  Tej  Bahadur  Sapru  :  I  am  not  following  the  Simon  Com- 
mission. 

Dr.  Amhedkar  :  They  recommended  that  both  should  be 
Central . 

Mr.  Jinnah  :  It  really  comes  to  this,  that  although  the  Local 
Government  finds  funds  for  the  internal  administration  of  the 
High  Courts,  they  must  he  under  the  control  of  and  responsible  to 
the  Central  Government? 

Sir  Tej  Bahadur  Sapru  :  Yes. 

Mr.  Zafrullah  Khan  :  As  regards  funds,  you  mean  that  the 
High  Court  should  send  an  order  to  the  Central  Government P 

Sir  Tej  Bahadur  Sapru  :  That  will  have  to  be  worked  out. 

Now,  My  Lord,  I  come  to  the  last  question — the  question  of  the 
salary  of  the  Judges.  Here  I  urn  speaking  with  many  apologies  to 
Mr.  Gandhi.  If  you  really  mean  to  have  a  good  Supreme  Court, 
then — I  will  speak  in  the  bluntest  possible  manner — you  must  make 
it  wortli  the  while  of  good  lawyers,  lawyers  of  good  repute  and 
large  experience,  to  go  on  the  Supreme  Court.  If  you  really  con- 
ceive that  you  are  going  to  have  really  good  Judges  on  Us.  500  a 
month  or  Us.  1,000  a  month,  or  Ks.  1,500  a  month,  let  me  tell  you 
frankly  that  I  Mould  much  rather  go  without  a  Supreme  Court 
at  all.  You  may  like  it  or  you  may  not  like  it;  but  the  fact 
remains  that,  in  India  at  the  present  moment,  you  cannot  get 
really  first-class  lawyers  to  accept  Judgeships  of  the  High  Courts, 
the  position  in  the  last  ten  or  fifteen  years  has  so  radically  changed. 
For  one  thing,  political  careers  have  opened  which  were  not  open  to 
Indian  lawyers  ten  or  fifteen  years  ago.  For  another  thing,  whether 
you  like  it  or  whether  you  do  not  like  it,  the  scale  of  fees  in  the 
High  Court  has  gone  up  so  high  that  you  can  no  longer  tempt  a 
first-class  man  to  a  Judgeship  of  the  High  Court,  which  it  was 
possible  for  you  to  do  fifteen  years  ago.  I  will  not  mention  any 
particular  figure  lest  I  give  a  shock  to  some  people  here.  But  I  do 
hope  that,  when  the  question  of  the  appointment  and  the  salary 
of  Judges  is  taken  into  consideration,  we  will  not  proceed  in  an 
over-cautious  manner  in  this  matter.  I  do  not  want  the  Legisla- 
ture to  be  over-generous;  but  we  must  bear  in  mind  the  realities  of 
the  situation.  I  certainly  want  Judges  of  the  Supreme  Court  to 
be  a  contented  lot.  When  you  remember  that  it  is  not  merely  the 
learning,  ability  and  experience  that  you  have  got  to  pay  for 
among  your  Judges,  but,  what  is  more  character,  integrity,  indepen- 
dence, then  I  do  not  think  it  is  a  wise  policy  to  have  the  services 
of  cheap  men,  because,  whatever  be  the  patriotic  appeal  that  you 
may  make,  the  fact  remains  that  you  will  have  to  make  it  worth 
the  while  of  distinguished  and  eminent  laywers  to  become  Judges. 
I  have  looked  into  the  figures  of  the  salaries  of  the  Judges  of 
various  Courts;  there  is  no  fixed  standard  in  the  Dominions — the 
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salaries  vary  from  Dominion  to  Dominion.  But  you  have  got  to 
bear  in  mind,  in  fixing  the  salaries,  the  present  position  in  India. 
I  will  not  be  explicit  at  the  moment ;  I  will  leave  it  to  the  Federal 
Legislature  of  the  future  to  come  to  a  decision  on  that  point.  I  will 
only  repeat  this  warning,  that  it  is  no  use  having  cheap  Judges, 

My  Lord,  I  believe  I  have  covered  practically  all  the  ground 
that  I  intended  to  cover,  and  I  have  nothing  more  to  say. 

Sir  Sultan  Ahmtd  :  My  Lord  Chancellor,  We  have  listened  to 
two  very  interesting  and  instructive  speeches  on  the  question  of  the 
Federal  Court.  Both  Sir  Muhammad  Shafi  and  Sir  Tej  Bahadur 
Sapru  have  made  very  helpful  general  observations.  I  feel,  there- 
fore, that  in  following  them  it  is  not  necessarv  for  me  to  dwell  at 
any  length  on  the  general  aspect  of  the  question;  but,  as  I  go  on 
formulating  my  views  on  the  points  that  you  have  raised,  I  shall 
be  able  to  indicate  how  far  I  agree  with  their  views,  and  if  I  do 
not  agree  with  them,  I  will  formulate  my  reasons  for  doing  so. 

My  Lord,  the  very  first  question — that  is  the  necessity  of  a 
Supreme  Court,  or  call  it  by  any  name  you  like — is  the  easiest 
question  of  all  the  questions  that  you  have  formulated.  Once  we 
decide  to  have  a  Federal  Constitution,  a  Federal  Court  is  a  neces- 
sary corollary.  It  would  be  a  waste  of  the  time  of  the  Committee 
to  give  any  reasons  for  the  establishment  of  such  a  Coxirt;  the  main 
questions  which  will  engage  the  attention  of  the  Committee  will 
be  its  jurisdiction  and  its  constitution, 

I  will  now  proceed  to  deal  with  these  points  in  detail.  As 
regards  the  constitution  of  the  Court — by  which  I  mean  the  number 
of  Judges  required,  the  qualifications  of  the  Judges  and  salaries  and 
pensions — much  will  depend  upon  what  we  envisage  as  the  jurisdic- 
tion of  this  Court;  but  as  I  will  deal  with  the  question  of  jurisdic- 
tion at  the  end,  I  will  now  indicate  my  views  on  the  question  of 
constitution. 

I  am  strongly  of  opinion  that  the  Federal  Court  should  be 
manned  by  professional  lawyers  alone.  It  is  well  known,  My 
Lord,  that  in  India  there  is  a  very  strong  feeling  at  the  present 
moment,  that  the  High  Courts  should  in  future  be  manned  by 
professional  lawyers  alone.  The  necessity  for  having  members  of 
the  Indian  Civil  Service,  which  existed  for  a  long  time,  does  not 
seem  to  exist  now.  I  am  in  full  agreement  with  the  views  expressed 
by  Sir  Tej  Bahadur  Sapru  as  to  his  admiration  for  this  distinguish- 
ed Service.  It  is  the  finest  Service  in  the  world,  and  even  on  the 
judicial  side  the  work  of  the  members  of  this  Service  has  been,  on 
the  whole,  extraordinarily  good;  but  it  is,  in  my  submission,  an 
anachronism  to  have  people  as  Judges  of  the  Supreme  Court  who 
are  not  trained  lawyers — men  who  begin  their  life  by  performing 
executive  functions  and  ultimately,  after  some  years'  start,  deciding 
questions  of  an  intricate  nature  involving  questions  of  civil  law, 
which  at  times  are  exceedingly  difficult.  I  would  therefore  suggest 
that,  when  our  Federal  Court  is  established,  we  must  man  it  by 
professional  lawyers;  and  in  this  connection,  My  Lord,  I  would 
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refer  you  to  the  Report  of  the  Services  Committee,  paragraph  2, 
page  05,  where  Jhey  say:  — 

"We  recommend  that  for  the  Indian  Civil  and  Indian 
Police  Services  recruitment  should  continue  to  be  carried 
out  on  an  all-India  basis,  but  the  majority  of  the  Committee 
are  of  opinion  that  recruitment  for  Judicial  Offices  should  no 
longer  be  made  in  the  Indian  Civil  Service. " 

If  that  be  so — and  there  is  no  reason  why  that  view  should  not 
be  accepted — for  the  High  Courts,  I  should  think  the  reasons  must 
be  still  greater  for  having  only  professionally  trained  lawyers  for 
the  Federal  Court. 

Sir  Tej  Bahadur  Sapru  :  With  regard  to  the  Federal  Court,  if 
you  will  allow  me  to  intervene,  I  should  like  to  say  that  I  am 
definitely  of  the  same  opinion  us  Sir  Sultan  Ahmed.  It  was  only 
with  regard  to  the  High  Court  that  I  made  that  exception. 

Sir  Sultan  Ahmed  :  I  am  at  present  dealing  with  the  Federal 
Court  alone.  I  would,  however,  have  this  qualification,  namely, 
that  the  Judges  must  be  advocates  of  at  least  ten  years'  standing. 
This  will  ensure  experience,  maturity,  and  also  ability. 

Sir  Tej  Tiahadur  Sapru  :  I  should  make  it  twenty. 

8ir  Sultan  Ahmed  :  I  \vill  make  it  ten. 

Mr.  Jinnah  :  I  think  a  man  with  ten  years'  experience  may  be 
better  than  a  man  with  twenty-five  years1  experience. 

Sir  Sultan  Ahmed  :  In  my  opinion,  ten  years  would  mean 
really  that  he  would  be  thirty-one  yearn  of  age;  and  I  do  not  agree 
with  the  view  which  has  been  expressed  in  certain  quarters  that  no 
Judge  of  the  Federal  Court  should  be  over  thirty! 

Sir  Sultan  Alnrwd  :  As  regards  the  appointment,  considering 
that  it  is  going  to  be  a  Federal  Court,  it  is  absolutely  essential  that 
there  should  be  full  confidence  in  our  Judges,  both  on  the  part 
of  the  people  in  general  and  also  on  the  part  of  the  different  Units 
of  the  Federation — that  is,  the  Provinces  and  the  Indian  States; 
and,  in  view  of  that,  I  would  vest  the  power  of  appointment  in 
the  Crown,  that  power  to  be  exercised  through  the  Governor-General 
alone,  and  not  through  the  Federal  Government  at  all. 

As  regards  the  salaries  and  pensions  to  be  fixed  for  them,  it  is 
difficult  to  answer  that  question  at  present.  But  I  want  to  have  a 
compromise  between  the  views  expressed  by  Sir  Tej  Bahadur  Sapru 
and  those  expressed  by  Mr.  Gandhi;  and  I  would  say  this,  that 
whatever  the  pay  may  be,  it  should  not  be  in  any  way  less  than 
the  pay  of  the  Chief  Justice  of  any  High  Court  in  India,  except 
the  Calcutta  High  Court.  If  the  pay  of  the  Chief  Justices  in  the 
High  Courts  is  Its.  5,000,  I  suggest  that  the  pay  of  a  Judge  of 
I  lie  Supreme  Court  ought  to  bo  Rs.  5.000 — it  ought  not  to  be  less. 
There  is,  however,  one  Court  in  India  where  the  salary  of  the  Chief 
Justice  is  Rs.  0,000.  I  am  not  going  to  that  extent,  considering 
that  India  is  o  poor  country;  but  I  am  in  full  agreement  with 
my  friend,  Sir  Tej  Bahadur  Sapru,  that  it  will  be  of  no  use  think- 
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ing  of  a  good  Federal  Court  with  good,  experienced,  competent 
lawyers  sitting  in  that  Court  on  Us.  500.  if  you  can  get  good 
men  at  Rs,  500  for  the  High  Courts,  by  all  means  have  them  also 
for  the  Federal  Court.  As  far  as  I  can  see,  however,  it  will  pro- 
bably not  be  in  our  lifetime,  but  it  may  be  at  some  time  in  the 
future  when  things  will  change  so  considerably  that — 

Mr.  Zafrullah  Khan  :  When  a  rupee  will  become  worth 
Rs.  10 ! 

Sir  SuJtan  Ahmed  :  On  the  question  of  principle,  that  will  be 
my  answer.  The  actual  figure  may  be  settled  later  on;  but,  in 
principle,  it  should  not  be  less  than  the  pay  of  the  Chief  Justice  of 
any  High  Court. 

Chairman  :  I  rather  forgot  one  thing.  What  about  pensions — 
after  what  time? 

Sir  Suit/in  Ahmed :  After  the  age  of  sixty.  That  is  the  present 
rule,  and  I  would  continue  it. 

Mr.  Za/rullah  Khan  :  You  can  earn  a  full  pension  by  12  years' 
service  in  the  Hi^h  Court. 

Sir  Tej  Bahadur  Sapru:  11^  years,  I  believe,  is  the  rule  for  the 
Chief  Justice  and  12  years  or  12|  years  for  the  junior  Judges. 

Sir  Sultan  Ahmed:  I  would  maintain  the  present  position. 

Sir  Tej  Bahadur  Sapru  :  That  is  for  a  full  pension.  There  are 
proportionate  pensions. 

Sir  Sultan  Ahmed:  As  to  the  place  of  the  Federal  Court,  1 
agree  with  my  friend,  Sir  Muhammad  Rhafi,  that  it  should  be  at 
Delhi.  But  it  will  be  open  to  the  Chief  Justice,  in  consultation 
with  the  Governor-General,  to  have  the  venue  somewhere  else  also, 
either  on  circuit  or  during  certain  parts  of  the  year.  That  is  a 
matter  which  will  have  to  be  settled  in  consultation  with  the 
Governor-General. 

Sir  Purshottimda*  Thakurdas  :  It  might  go  to  Simla. 
Sir  SuJtmt  AJuned :  I  cannot  say  that  at  present. 
Mr.  Jlnnah  :  Would  you  fix  any  a#e  limit  for  the  Judges  of 
the  Supreme  Court? 

Sir  Tej  Bahadur  Sapru:  Sixty-five,  roughly  speaking. 

Mr.  ZafruUah  Khan  :  As  compulsory  age  of  retirement? 

Sir  Tej  Bahadur  Sapru:  Yes,  retirement  not  before  05.  Our 
GO  yeais*  rule  has  worked  rather  disadvantageously  in  India,  though 
I  have  known  Judge**  as  old  as  75  or  70  sitting  in  India. 

Mr.   ZafrnUah    Khan  :  How  did   the   Bar  like  that? 
»S'?t   TV;  Bahadur  Sapru:  The  Bar  liked  it  very  well. 
(TJtc  t'onnnitfce  adjourned  at  1-30  p.m..,  and  resinned  at  2-30  p.m.) 

Sfr  Sultan  Ahmed .  There  are  only  two  other  points  with  which 
I  wish  to  deal  before  T  £o  to  the  question  of  jurisdiction,  namely, 
as  regards  the  number  of  the  Judges,  and  in  what  circumHtaiiceH 
thev  could  be  removed,  and  how. 
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As  regards  the  number,  as  I  submitted  to  Your  Lordship  and  to 
the  Committee  previously,  much  will  depend  on  what  we  propose 
to  bring  before  the  Federal  Court.  If  it  is  going  to  be  simply  a 
Federal  Court  in  the  strictest  sense  of  the  term,  the  number  of 
Judges  may  not  be  large;  but  if  as  has  been  suggested  by  Sir 
Muhammad  Shafi,  this  Court  is  to  have  wider  powers  than  the 
ordinary  Federal  Court,  then  in  that  case  I  am  afraid  the  number 
will  be  very  much  larger.  I  will  deal  with  this  point  a  little  later, 
after  I  have  dealt  with  the  question  of  jurisdiction. 

So  far  as  removal  is  concerned,  I  agree  with  Sir  Tej  Bahadur 
Sapru  and  Sir  Muhammad  Shafi  that  that  should  be  done  on  an 
Address  by  the  two  Houses  of  the  Federal  Legislature. 

Now,  My  Lord,  as  regards  jurisdiction,  which  is  really  the  most 
important  part  of  the  matter  which  we  are  discussing,  it  is  obvious, 
that  the  Federal  Court  must  have,  to  begin  with,  original  jurisdic- 
tion to  settle  disputes  between  the  Federation  and  the  States,  bet- 
ween the  Federal  Government  and  the  Provinces,  between  States 
and  Provinces,  and  also  with  respect  to  disputes  between  State  and 
State.      Fn  unit  tern  relating  to  the  constitution,   I  would  provide 
an  appeal  to  the  Federal  Court  itself,  as  has  been  provided  for  in 
appeals  from  original  findings  in  the  High  Courts  which  exercise 
original  jurisdiction,  such  as  Calcutta,  Bombay  and  Madras.     A 
case  decided  by  a  Judge  sitting  on  the  original  side  can  be  taken 
on  appeal  to  a  Divisional  Bench  of  the  same  High  Court,  and  there 
is  a  further  right  of  appeal  to  the  Privy  Council.     In  the  constitu- 
tion that  we  are  proposing,  I  submit  that  it  is  desirable  to  provide 
an  appeal  from  the  decision  of  the  Judge  sitting  on  the  original 
side  of  this  Court  to  this  same  Court.     Ordinarily,  the  number  of 
Judges  sitting  on  the  appellate  side  of  the  Court,  to  hear  appeals 
from  original  decisions  of  the  same  Court,  is  three,  but  that  is  a 
matter  of  detail.       After  that  I   would  provide  an   appeal  as  a 
matter  of  right  to  the  Privy  Council  in  questions  regarding  the 
constitution  only. 

In  all  other  maters  of  a  Federal  nature,  a  description  of  which 
Your  Lordship  has  given  in  paragraph  9  of  your  Note,  I  agree 
that  there  should  be  an  appeal  to  the  Federal  Court  from  the 
diff event  High  Courts,  and  the  High  Courts  should  have  the  juris- 
diction which  has  been  assigned  to  them  in  other  constitutions. 
There  is  no  reason  why  the  jurisdiction  of  the  High  Court  in  such 
matters  should  be  taken  away — a  jurisdiction  which  exists  at  present 
in  other  constitutions.  In  such  cases,  an  appeal  would  lie  to  the 
Federal  Court.  I  would  not  give  an  appeal  to  the  Privy  Council 
as  a  matter  of  right.  It  would  be  subject  to  the  leave  of  the 
Federal  Court;  but,  if  this  leave  is  refused,  special  leave  might  of 
course  be  granted  by  the  Privy  Council,  and  that  right  of  the  Privy 
Council  should  be  preserved. 

Then,  My  Lord,  the  question  of  an  advisory  jurisdiction  has  also 
been  suggested  by  Your  Lordship  in  your  Note,  similar  to  what  we 
find  under  the  Act  of  1833  so  far  as  the  Privy  Council  is  concerned. 
It  mav  be  very  useful  at  times  to  have  the*  advice  of  the  Federal 
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Court,  but  I  submit  that  it  will  be  exceedingly  embarrassing  to  the 
Federal  Court,  and  at  times  their  advice  may  work  to  the  prejudice 
of  the  parties  concerned.  The  Governor-General  has,  and  ought 
to  have,  Law  Officers  of  the  Crown  able  and  competent  enough  to 
give  him  the  advice  that  he  may  seek;  and  I  would  respectfully 
suggest  that  the  Court  should  not  be  called  upon  to  express  any 
opinion  on  matters  which  may  be  brought  to  it  later  on  by  a  party 
when  that  party  may  have  a  cause  of  action.  The  materials  before 
the  Court  for  advice  naturally  may  be  one-sided,  and  it  seems  to 
me  highly  undesirable  that  the  Court  should  be  put  in  u  position 
where  the  opinion  ultimately  may  not  be  as  satisfactory  as  one 
would  expect'from  a  Court  of  this  kind. 

Chairman  :  Are  you  suggesting,  then,  on  the  advisory  jurisdic- 
tion, that  anv  question  sJiould  go  direct  to  the  Privy  Council  and 
not  first  to  t)ie  Federal  Court? 

Sir  Sultan  Ahmed :  No,  My  Lord;  I  submit  that  there  should 
be  no  advice  given  by  any  Court. 

Chairman  :  May  I  just  say  this  with  regard  to  that.  You  were 
saying  that  it  was  rather  one-sided.  I  quite  appreciate  that 
criticism,  and  I  have  no  doubt  that  it  is  a  perfectly  true  criticism 
in  some  cases:  but  in  other  cases  it  is  not  one-sided,  for  this  reason. 
For  instance,  we  have  several  times,  in  the  last  year  or  two,  had 
cases  in  the  Privy  Council  from  Canada;  and  then  what  happens  is 
this,  that  usually  this  advisory  jurisdiction  is  resorted  to  in  cases 
where  there  is  a  conflict  of  opinion  between  the  Province  and  the 
Dominion;  and  then  what  happens  is  that  the  questions  are  stated 
l)v  the  Goyernor-General,  and  they  are  debated  before  the  Privy 
Council,  and  the  Attorney-General  for  Canada  will  appear  on  'one 
side,  and  the  Attorney-General  for  the  Province  which  opposes  it 
upon  the  other.  Tims,  it  is  not  quite  one-sided  in  that  class  of  case 
although  I  quite  appreciate  your  criticism  that  there  may  bo  some 
cases  where  it  is  one-sided. 

Sir  Sultan  Ahmed :  In  such  cases,  there  will  be  no  question  of 
prejudice,  and  the  Court  will  have  full  materials. 

Chairman  :  Sometimes,  indeed,  we  have  the  pleasure  of  seeing 
many  Attorney-Generals,  because  we  have  the  Attorney-General 
for  Canada  on  one  side,  and  the  Attorney-General  for  Quebec,  the 
Attorney-General  for  Ontario  and  all  the  other  Attorneys-General. 
Still,  I  quite  appreciate  your  point. 

Sir  Sultan  Ahmed  :  In  some  cases  it  will  act  to  the  prejudice 
of  the  parties. 

Chairman  :  Yes,  I  quite  follow. 

Sir  St/ltan  Ahmed  :  In  the  cases  mentioned  by  you,  of  course, 
there  will  be  no  prejudice. 

Now,  as  regards  the  question  of  a  Bill  which  has  been  introduced 
in  the  Federal  Council  which  may  violate  the  fundamental  rights 
of  anv  community  or  any  section  of  the  people,  it  was  suggested  by 
my  friend,  Sir  Muhammad  Shafi,  that  there  should  be  a  power  in 
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the  President  of  the  Assembly  or  the  Federal  Legislature  to  refer 
the  objection  which  may  be  raised  by  any  section  of  the  House  to 
the  Federal  Court  for  advice.  Of  course,  from  the  view  that  I 
have  submitted  on  the  question  of  the  advisory  jurisdiction  in  cases 
where  even  the  Governor-General  may  want  advice,  it  follows  that 
I  cannot  favour  any  reference  by  the  President  of  the  Federal 
Legislature  for  advice.  But,  apart  from  that,  there  may  be  cases 
where  valid  objection  is  taken  to  the  conduct  of  a  Bill  in  the 
House.  In  my  submission,  provision  should  be  made  for  that,  but 
not  in  the  way  that  has  been  suggested.  In  fact,  if  Your  Lordship 
will  refer  to  paragraphs  16  and  22  of  the  previous  Report  of  the 
Federal  Structure  sub-Committee,  Your  Lordship  will  find  suitable 
powers  given  to  the  Governor-General:  — 

"  16.  Governor-General's  special  powers. — With  regard  to 
subjects  in  the  administration  of  which  the  Governor-General 
would  normally  act  on  the  advice  of  his  Ministers,  it  was 
generally  agreed  that  arrangements  must  be  made  whereby 
in  the  last  resort  the  peace  and  tranquillity  of  any  part  of 
the  country  must  be  secured,  serious  prejudice  to  the 
interests  of  any  section  of  the  population  must  be  avoided, 
and  members  of  the  Public  Services  must  be  secured  in  any 
rightvS  guaranteed  to  them  by  the  constitution." 

That  is  the  first  safeguard  here.     Then,  will  Your  lx>rdship  turn 
to  paragraph  22? — 

"  22.  Bills  affecting  religion  and  commercial  discrimina- 
tion.— The  question  whether  Bills  relating  to  such  matters 
as  the  religion  or  religious  rites  and  usages  of  any  class  of 
fhe  community  should  require  the  Governor-General 's  pre- 
vious sanction  to  introduction  will  require  consideration,  as 
will  also  the  question  of  discrimination  between  different 
sections  of  the  community  in  matters  of  trade  and  commerce. 
There  was  general  agreement  that  in  these  matters  the  prin- 
ciple of  equality  of  treatment  ought  to  be  established,  and 
various  methods  were  suggested  for  the  purpose.  The  sub- 
Committee  content  themselves,  however,  with  saying  that  it 
is  one  which  should  be  further  examined  and  discussed  in 
consultation  with  the  various  interests  concerned." 

I  would  respectfully  submit  that,  if  there  is  a  Bill  which  has  been 
brought  forward  by  any  member  in  the  House,  which  is  objected 
to  on  the  grounds  mentioned  in  paragraph  22  by  any  section  of  the 
people  in  the  House,  there  should  be  a  reference  to  the  Governor- 
General;  and  it  will  be  open  to  the  Governor-General  to  obstruct 
the  further  passage  of  the  Bill,  if  he  is  satisfied  that  the  rights  of 
any  particular  community  will  be  prejudiced.  But,  if  the  Bill  is 
passed  into  an  Aot,  T  submit  that  that  will  be  open  to  challenge 
when  a  cause  of  action  arises — it  may  be  after  one  year,  it  may 
be  after  two  years,  it  may  be  after  fifty  years.  But  if  the  legisla- 
tion which  has  been  enacted  by  the  Federal  Legislature  violates 
any  fundamental  rights,  and  is  void  on  that  ground,  that  will 
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remain  void  for  ever — it  makes  no  difference  what  the  period  is- 
There  are  two  courses  open  in  such  cases.  Either  a  representative 
suit  may  be  brought  by  a  number  of  people,  challenging  the  validity 
of  the  Act  which  has  been  passed — -but  that  can  only  be  by  a 
representative  suit ;  or  a  suit  may  be  brought  by  a  person  who  may 
be  affected  by  this  invalid  law  which  has  been  passed.  I  submit, 
therefore,  that  while  the  Bill  is  under  discussion,  or  before  the  Bill 
has  been  introduced,  there  should  be  ample  powers  given  to  the 
Governor-General  to  satisfy  himself  that  the  Bill  does  not  con- 
travene any  ot  the  fundamental  rights.  No  more  than  that  is 
necessary.  But  after  the  Bill  has  been  passed  into  an  Act,  I 
submit  that  the  procedure  which  I  have  suggested  might  be  adopted 
in  suitable  cases. 

Chairman:  Are  you  envisaging,  then,  as  one  of  the  clauses  of 
the  constitution,  a  clause  setting  out  and  defining  fundamental 
rights? 

Sir  Sultan,  Ahmed  :  Yes.     That  is  essential  in  my  submission. 

Now,  Mv  Lord,  I  go  to  the  question  of  the  jurisdiction  of  the 
Supreme  Cfourt  us  an  appellate  Court  from  trie  different  High 
Courts  or  other  final  Courts  in  India,  like  the  Chief  Court  of 
Lueknow.  I  entirely  agree  with  my  friends,  Sir  Muliammad  Shafi 
and  Sir  Tej  Bahadur  Sapru,  that  it  is  time  that  a  Supreme  Court 
was  established  in  India  to  hear  appeals  from  the  High  Courts 
and  the  chief  Courts  in  India.  Sir  Muhammad  Shaft  has  explained 
fully  the  necessity  of  the  establishment  of  such  a  Court.  He  has 
pointed  out  the  burden  which  is  thrown  upon  litigants  in  bringing 
their  cases  to  the  Privy  Council  here.  But  it  is  not  HO  much  the 
question  of  cost  which  presses  me  in  asking  for  the  establishment 
of  the  Supreme  Court  as  an  appellate  Court  from  the  High  Courts 
in  India.  There  are  other  more  serious  considerations  why,  I 
•submit,  the  time  has  come  when  this  question  should  be  decided 
in  favour  of  the  establishment  of  a  Supreme  Court  as  an  appellate 
Court.  In  most  cases  we  have  points  which  rannot  be  explained 
properly  either  to  the  solicitors  or  to  counsel  appearing,  without 
personal  explanation  either  by  someone  who  has  conducted  the  case 
in  the  lower  tribunal  or  by  someone  who  is  familiar  with  the  facts 
of  the  case.  Those  who  have  to  practise  in  India  realise  and  appre- 
ciate the  value  of  such  instructions;  and  I  am  sure  I  shall  be  borne 
out  by  my  other  friends  when  I  say  that  cases  have  been  lost  here 
in  the  Privy  Council  because  counsel  and  the  solicitors  were  not 
well  posted  with  respect  to  the  facts.  Big  briefs  are  sent  here,  and 
counsel  do  their  level  best  to  master  the  facts  stated  therein;  but 
there  are  here  and  there  passages  which  may  be  exceedingly  useful 
and  to  which  their  attention  is  not  fully  drawn.  I  respectfully 
submit  that  it  is  highly  desirable  that  full  instruction  should  be 
given  in  such  rases,  particularly  when  these  appeals  which  come  to 
the  Privy  Council  are  appeals  both  on  facts  and  on  law.  Your 
Lordship  is  aware  that  the  Board  here  usually  sits  with  one  or 
two  members,  or  sometimes  more,  with  experience  of  High  Court 
work  in  India.  That  shows  the  necessity  for  Indian  experience 
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on  the  Bench.  That  necessity  being  established,  it  would  be  to  the 
greatest  advantage  if  we  had  those  very  people  in  India  to  help 
the  other  members  who  may  be  requiring  the  assistance  of  ex- 
perienced brother  Judges.  I  therefore  submit  that,  on  all  grounds, 
it  is  necessary  that  this  Court  should  be  given  full  powers  to  hear 
appeals  against  the  decisions  of  the  Courts  in  India  in  which  the 
law  has  provided  appeals  to  the  Privy  Council.  My  friend,  Sir 
Muhammad  Shaft,  would,  however,  limit  the  right  of  appeal  to 
the  Federal  Court  or  Supreme  Court  in  India  to  cases  of  the  maxi* 
mum  value  of  one  lakh  of  rupees.  Speaking  for  myself,  I  do  not 
see  why  that  limitation  should  be  imposed.  Either  there  should 
be  no  appeal  to  the  Supreme  Court  from  the  High  Courts,  and 
the  present  state  of  affairs  should  continue  or  if  there  is  going  to 
be  a  replacement  of  the  Privy  Council  by  vesting  the  power  of 
hearing  appeals  from  the  High  Courts  in  the  Supreme  Court  in 
India,  then  there  should  be  no  limitation  at  all.  I  do  not  see  why 
there  should  be  any  difference. 

My  learned  friend,  however,  has  also  suggested  that  this 
Supreme  Court  should  have  the  right  to  hear  criminal  appeals. 
He  was  very  much  overwhelmed  by  the  fact  that,  though  ordinary 
cases  come  up  to  the  High  Court  for  revision,  cases  in  which,  for 
instance,  the  death  sentence  has  been  passed,  cannot  be  taken  to  the 
Privy  Council  as  a  matter  of  right.  I  submit,  Lord  Chancellor,  that 
there  is  no  difficulty  in  understanding  that  position.  Cases  which 
rome  up  to  the  High  Court  on  appeal  are  derided  by  a  higher 
tribunal  than  the  Magistracy.  In  some  cases  there  is  a  jury,  in 
other  cases  there  are  assessors;  and  therefore  one  right  of  appeal 
has  been  given  to  the  High  Court.  In  cases  tried  by  the  Magis- 
tracy there  is  one  appeal  provided  for;  and,  so  far  as  the  jurisdiction 
of  the  High  Court  is  concerned,  it  is  not  really  the  jurisdiction  of 
an  appellate  Court  in  the  true  sense  of  the  term.  It  is  the  juris- 
diction of  a  Court  exercising  discretion,  and  therefore  it  is  a  modified 
and  a  very  limited  form  of  appeal.  Secondly,  if  you  provide  an 
appeal  in  criminal  cases  to  the  Federal  Court,  I  am  convinced  that 
you  will  have  to  provide  at  least  twenty-five  Judges  to  cope  with 
the  work. 

Kir  Tej  Bahadur  Sapru  :  More. 

Kir  Kul ton  Ahmed1:  More.  Well,  I  am  erring,  as  far  as  I 
ran  see  from  the  comments  of  my  friend,  on  the  wrong  side. 

ftfr.  Zafrvllah  Khan  :  As  it  is,  with  giving  them  civil  appellate 
jurisdiction,  you  will  require  at  least  twenty-five. 

Sir  Sultan  Ahmed:  Now,  My  Lord,  one  High  Court,  as  far  as 
I  know,  has  #ot  two  Judges  reserved  for  hearing  murder  cases  only 
in  that  Province  throughout  the  year. 

Chairman:  What  Province  is  that? 

Sir  Sultan  Ahmed  :  I  think  the  Punjab. 

Mr.  Zafrullah  Khan :  There  are  very  often  four  sitting  for  that 
purpose  in  two  divisions  almost  constantly. 


059 

Sir  Sultan  Ahmed:  Constantly  throughout  the  year. 

Chairman:  In  murder  cases  onlyP 

Mr.  Za/mllah  Khan  :  Yes,  hearing  appeals  in  which  death 
sentences  have  been  passed. 

Sir  Tej  Bahadur  Sajjru:  It  would  he  very  interesting,  My  Lord, 
to  look  into  the  criminal  statistics  about  murder  cases  in  India,  and 
the  criminal  litigation. 

Sir  Sultan  Ahmed:  There  is  another  Province,  Oudh,  where 
the  figure  runs  pretty  high — that  is,  about  100  in  the  course  of  the 
year,  100  death  references  sent  to  the  Chief  Court.  I  am  not  taking 
into  consideration  Burma,  where  the  record  is  perhaps  even  higher. 

Sir  Tej  Bahadur  Sapru  :  Burma  and  the  Punjab  are  the  highest. 
Mr.  Zafrullah  Khan  :  And  the  United  Provinces  comes  third  ! 

Sir  Sultan  Ahmed:  That  is  right.  1  would  therefore  respect- 
fully suggest  that  it  is  unthinkable  to  have  such  cases  brought  to 
the  Federal  Court.  Kven  in  England,  My  Lord,  it  is  only  very 
recently  that  you  have  established  a  Criminal  Court  of  Appeal, 

Chairman:  Yes — 1907,  was  it  not? 

Sir  Sultan  Ahmed  :  Yew.  Beforo  that,  there  was  no  question 
of  having  any  appeal  in  criminal  cases. 

Chairman:  No— nmly  Crown  cases  reserved. 

Sir  Sultan  Ahmed  :  Yes,  but  those  are  only  very  few.  In 
India,  however,  we  have  provided  for  one  appeal  throughout. 

Mr.  Jinnah :  May  I  just  interrupt.  That  is  not  correct.  In 
the  High  Courts  of  the  Presidency  towns  there  is  no  appeal. 

Sir  Sultan  Ahmed  :  There  is  an  appeal  in  every  case.  I  am 
not  talking  about  Crown  cases  reserved. 

Mr.  Jinnah :  In  the  High  Courts  in  Presidency  towns  there  is 
no  appeal. 

Sir  Tej  Bahadur  Sapru:  That  is  right,  on  the  original  side. 

Sir  Sultan  Ahmed  :  I  am  talking  about  the  Hiph  Courts  on 
the  appellate  side.  In  Presidency  High  Courts,  again,  points  are 
reserved  by  the  Court  in  suitable  cases,  or  a  fiat  is  granted  by  the 
Advocate-General,  and  cases  are  taken  to  the  Court  of  Appeal  on 
his  fiat. 

Mr.  Jinnah :  Only  on  questions  of  error  of  law  but  no  regular 
appeal. 

Sir  Sultan  Ahmed  :  No  regular  appeal  on  facts,  but  either  on  a 
point  of  law  reserved  by  the  Judge  or  on  a  fiat.  That  is  quite 
right.  I  am  obliged  to  Mr.  Jinnah. 

Sir  Provash  Chunder  Mitter :  There  is  an  appeal  from  the  Court 
of  Sessions. 

Sir  Sultan  Ahmed  :  There  an  appeal  has  been  provided  for, 
whether  there  is  a  trial  by  jury  or  not. 
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Sir  Provash  Chunder  Mitter :  Only  on  a  trial  by  jury  when 
.there  is  misdirection. 

Sir  Sultan  Ahmed  :  But  when  there  are  assessors,  both  on  facts 
and  on  law. 

Then,  another  class  of  cases  has  been  suggested  which  might  be 
brought  to  the  Federal  Court,  and  those  are  cases  of  acquittals 
which  have  been  brought  to  the  High  Court  on  appeal  by  the 
Local  Government  under  Section  417  of  the  Criminal  Procedure 
Code,  and  where  the  acquittal  has  been  set  aside  and  a  conviction 
has  been  recorded.  It  is  suggested  that  it  is  a  great  hardship  that 
there  should  be  no  further  appeal.  My  Lord,  I  do  not  see  the 
difference  between  a  case  of  conviction  and  a  case  of  acquittal.  In 
either  case,  there  is  one  right  of  appeal  which  has  been  given ; 
and  once  that  appeal  has  been  heard,  I  think  there  ought  to  be 
finality.  I  therefore  respectfully  submit  that  there  is  no  reason 
shown  why  an  exception  should  be  made  in  a  case  where  an  acquittal 
of  the  accused  by  the  lower  Court  has  been  converted  into  his 
conviction  by  the  High  Court,  which  alone  has  power  to  deal  with 
matters  of  acquittals  by  trial  Courts. 

There  is  a  last  point  on  which  I  would  like  to  make  my  sub- 
mission. As  regards  the  number  of  Judges  who  will  be  required  for 
the  Federal  Court,  considering  that  T  am  in  agreement  with  my 
friends,  Sir  Muhammad  Shaft  and  Sir  Tej  Sapru,  with  respect  to 
the  right  of  appeal  against  the  decisions  of  the  High  Court  in  civil 
cases,  I  think  you  must  provide  for  at  least  ten  Judges  of  the 
Federal  Court.  My  Lord,  through  the  courtesy  of  my  friend,  Sir 
Edward  Channel-,  T  have  got  the  figures  of  appeals  in  civil  cases 
in  the  Privy  Council  within  the  last  three  years.  In  1028,  there 
were  91  appeals;  in  1929,  122;  and  in  1930,  77.  On  an  average, 
you  may  take  it  at  100  a  year. 

Sir  Tej  Bahadur  Sapru  :  Not  100.  The  average  is  very  much 
less  than  that.  The  average  works  out  at  between  GO  and  70. 
That  is  a  five  years'  average. 

Sir  Sultan  Ahmed:  I  have  got  three  years'  figures  here  and  it 
is  from  these  I  take  it. 

Sir  Tej  Bahadur  Sapru :  1929  was  an  exceptional  year.  Other- 
wise, you  have  anything  between  60  and  70  in  the  course  of  a 
year — sometimes  80. 

Sir  Sultan  Ahmed  :  I  have  only  the  figures  of  three  years,  and 
from  those  figures  T  have  arrived  at  an  average  of  about  100.  It 
may  be  loss;  T  cannot,  say.  It  may  be  75;  it  may  be  80;  or  it  may 
bo  RO.  Whatever  it  is,  there  is  no  doubt  that,  if  an  appeal  is 
provided  to  the  Federal  Court  in  India,  the  number  will  increase. 
There  is  no  doubt  about  that :  we  should  be  under  no  misapprehen- 
sion as  to  that.  Even  then,  T  should  think  the  number  would  not 
p-o  to  more  than  200  or  250. 

Kir  Tej  Bahadur  Sapnt :  Yes,  there  T  agree.  Not  more  than 
250.  If  you  will  permit  me  just  for  a  second,  may  I  point  out 
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that,  if  you  look  into  the  statistics  of  the  various  High  Court 
decisions,  you  will  find  that  something  like  70  to  75  per  cent,  of 
the  decisions  of  the  lower  Courts  are  affirmed.  Of  the  remaining 
80  per  cent.,  most  of  those  cases  you  will  find  are  of  the  value  01 
Us.  10,000  or  below.  So  that  the  number  of  appeals  that  are  likely 
to  go  to  the  Appeal  Court  is  not  going  to  be  very  large — it  is  going 
to  be  larger  but  not  very  large. 

Sir  Sultan  Ahmed :  Of  the  cases  involving  a  value  of  less  than 
Rs.  10,000  there  will  be  very  few  in  which  a  substantial  question 
of  law  is  raised. 

Sir  Tej  Bahadur  Sayru :  You  do  not  follow  me.  I  said  the 
number  of  cases  which  are  affirmed  by  the  High  Court  is  about 
70  to  75  per  cent.;  so  that  it  is  only  out  of  that  25  per  cent,  where 
there  are  not  concurrent  judgments. 

Sir  Sultan  Ahmed :  I  put  it  at  an  average  of  nbou*  5300  to  !Jf>0. 
Sir  Tcj  Bahadur  Sapru  :  It  may  be  300. 

Sir  Sultan  Ahmed :  Supposing  it  is  ttOO,  I  submit  that  it  would 
be  possible  for  six  Judges  to  deal  with  »'JOO  cases  in  the  course  of 
the  year.  That  is  the  reason  why  I  have  put  down  one  Chief 
Justice  and  ten  Judges — that  is,  eleven  Judges  altogether. 

Chairman  :  Do  you  think  they  should  sit  in  groups  of  three  or 

five? 

Sir  Sultan  Ahmed:  Three.  1  find  that,  in  many  cases  here, 
three  Judges  diwpose  of  appeals  from  India.  It  is  generally  three, 
sometimes  five,  and  in  exceptional  cases  seven. 

Mr.  Za/ruUah  Khan  :  I  hope  you  are  keeping  in  mind  that 
you  will  have  a  judgment  of  two  Judges  of  the  High  Court  which 
is  being  heard  on  appeal  by  three  Judges,  who  will,  in  the  case  of 
a  difference  of  opinion,  decide  the  matter  by  a  majority,  and  the 
judgment  will  be  reversed  probably  by  two  Judges  of  the  Supreme 
Court,  where  it  has  been  pronounced  by  two  Judges  of  the  High 
Court.  That  will  be  the  position. 

Sir  Sultan  Ahmed.:  Yes.  That  would  not,  I  submit,  be  a  suffi- 
cient ground  for  providing  in  the  constitution  that  there  should 
be  always  five. 

Mr.  Za/rullah  Khan  :  Not  in  the  constitution. 
Sir  Sultan  Ahmed:  Or  anywhere  else. 

Mr.  Zafrnllah  Khan  :  It  will  be  a  rule  for  the  Chief  Just  ire  to 
make. 

Sir  Sultati  A 1  nned :  Taking  everything  into  consideration,  I 
submit  that  a  Chief  Justice  and  ten  Judges  ought  to  be  sufficient 
for  such  a  Court. 

These  are  all  the  points  on  which  I  have  to  make  my  submission 
before  the  Committee. 

Sir  Manecltjee  Dadabhoy :  My  Lord,  This  week,  apparently  is 
going  to  be  a  field-day  for  lawyers.  I  abdicated  my  first  'love  afeout 
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twelve  years  ago.  If  I  have  any  claim  to-day  to  speak  on  this 
subject,  it  is  only  that,  before  I  retired  from  the  profession,  I 
practised  for  a  period  of  32  years.  I  therefore  cannot  claim  to 
speak  with  the  same  knowledge  and  direct  touch  to-day,  with  the 
profession,  as  three  of  my  predecessors  have  done  in  the  course  of 
yesterday  and  to-day. 

My  Lord,  both  Sir  Muhammad  Shafi  and  Sir  Tej  Bahadur 
Sapru  were  perfectly  correct  in  stating  that  the  question  of  the 
Supreme  Court  has  been  exercising  so  much  influence  over  the 
minds  of  the  people  during  the  last  few  years  that  it  has  now 
become  a  very  important  and  paramount  question.  My  Lord,  if 
my  memory  does  not  fail  me,  I  think  the  ball  was  set  rolling  about 
five  years  ago  by  my  friend,  Sir  Hari  Singh  Gour,  in  the  Assembly, 
when  he  brought  forward  a  resolution  for  the  establishment  of  a 
Supreme  Court  in  India. 

Sir  Tej  Balutdur  Sapru :  As  a  matter  of  fa<  t,  Sir  Hari  Singh 
Gour  wanted  to  introduce  a  Bill  so  far  back  as  1921,  but  technical 
difficulties  were  encountered.  I  had  to  deal  with  that  matter,  and 
the  view  that  was  taken  was  that  an  Indian  Legislature  had  no 
power  under  the  present  constitution  to  establish  a  Supreme  Court, 
and  therefore  it  was  turned  down. 

Sir  Maneckjee  Dadabhoy :  You  have  assigned  the  reason 
correctly ;  and  so  far  as  the  date  is  concerned,  I  stand  corrected. 
Also,  in  the  Council  of  State,  an  attempt  was  made  about  four 
years  ago  to  introduce  a  similar  resolution ;  and  I  confess  that,  at 
that  time,  I  opposed  that  resolution  with  all  the  emphasis  and 
power  at  my  command.  But  I  do  admit  that  the  times  have 
altered ;  and  if  a  Federal  Constitution  is  to  be  brought  into  opera- 
tion, I  do  not  see  how  we  can  possibly  avoid  the  establishment  of  a 
Supreme  Court,  at  least  for  the  consideration  and  adjustment  of 
certain  important  matters. 

There  has  been,  no  doubt,  a  substantial  change  in  the  minds  of 

!)eople  of  various  schools  of  thought;  and,  though  I  am  a  great 
>eliever  in  the  value  of  the  Privv  Council  to  India,  I  do  realise 
the  considerations  which  have  been  urged  with  regard  to  a  Supreme 
Court.  Despite  what  has  been  said  on  many  occasions  with  regard 
to  the  work  of  the  Privy  Council  in  this  country,  I  believe  that, 
in  the  influence  which  the  Privy  Council  has  exercised,  by  the 
judgments  which  it  has  delivered,  on  the  appeals  which  were  made 
to  it  from  the  various  High  Courts  of  India,  it  has  exercised  a 
considerable  influence  on  tine  character  of  the  Bar  generally  in 
India. 

Therefore,  as  Sir  Muhammad  Shafi  has  said,  the  existence  of 
a  Supreme  Court  for  India  is  now  a  judicial  necessity.  How  far 
the  Indian  States  will  like  the  idea  of  the  establishment  of  a 
Supreme  Court  in  India,  we  shall  know  when  we  hear  what  the 
Chancellor,  His  Higliness  The  Nawab  of  Bhopal,  and  the  other 
representatives  of  the  Indian  States  have  to  say.  But,  if  my  judg- 
ment is  correct,  I  do  not  think  they  are  in  ecstasy  over  the  pro- 
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posal  or  that  they  would  receive  the  question  of  the  establishment 
of  a  Supreme  Court  with  very  great  favour. 

I  was  very  much  struck  with  the  observations  of  Sir  Muhammad 
Shafi  in  his  preliminary  speech,  when  introducing  the  discussion 
on  the  question  of  the  establishment  of  a  Federal  Court,  and  I 
would  like,  with  your  permission,  to  read  a  passage  from  his 
speech :  — 

"  What  we  have  to  concentrate  our  attention  upon  mainly 
is  the  range  of  jurisdiction  which  the  Supreme  Court  is  to 
possess.  In  determining  this  range  of  jurisdiction,  I  would 
not  limit  my  horizon  to  the  immediate  requirements  or  even 
to  what  may  be  described  as  the  near  requirements  of  the 
case.  I  visualise  the  period  when  the  proposed  all-India 
Federation  will  have  risen  to  its  full  stature — when  the 
various  constituent  Units  .  .  .  will  have  begun  to  entertain 
the  fullest  confidence  in  the  Legislative,  Executive  and 
Judicial  machinery  of  the  Federation,  and  to  regard  it  as 
their  very  own.  It  is  true  that,  at  present,  the  Ruling 
Princes  are  somewhat  nervous  about  the  position  that  may 
be  created  as  a  result  of  the  establishment  of  a  Supreme 
Court  in  India  having  extensive  jurisdiction  over  the  whole 
of  the  Federation/' 

My  Lord,  I  have  no  doubt  that,  when  the  Federation  has  been  per- 
fected and  completed,  when  it  has  reached  its  full  stature,  the 
prophecy  of  Sir  Muhammad  Shafi  may  prove  correct;  but  to-day, 
so  far  as  the  range  of  jurisdiction  is  concerned,  I  am  inclined  to 
differ  from  the  distinguished  lawyers  who  have  preceded  me  in  the 
discussion  to-day;  I  would  like,  in  view  of  various  considerations, 
to  limit  the  operation  of  the  Supreme  Court  to  certain  matters 
directly  connected  with  the  interpretation  of  tbe  constitution  and 
federal  laws.  My  Lord,  with  the  greatest  possible  respect  to  such 
distinguished  men  and  such  distinguished  lawyers,  who  are  so  well- 
known  in  our  country,  as  my  friends,  Sir  Tej  Bahadur  Sapru,  Sir 
Muhammad  Shafi  and  Sir  Sultan  Ahmed,  I  may  not  be  able  to  £0 
to  that  length;  but  I  say,  with  great  deference  to  them,  that,  in 
my  humble  opinion,  in  the  present  state  of  Indian  affairs,  in  the 
present  state  of  the  financial  position  in  India,  it  would  be  judicious 
and  prudent  not  to  multiply  Courts.  As,  however,  a  Supreme 
Court  will  be  essentially  necessary,  its  jurisdiction  should  be  limited 
to  a  range  of  certain  questions  only. 

My  Lord,  I  have  given  a  little  thought  to  this  matter,  and,  in 
mv  opinion,  the  jurisdiction  should  be  limited  to  the  following 
matters.  It  should  be  confined,  in  the  first  instance,  to  all  disputes 
between  the  Federation  and  the  various  Units;  secondly,  to  disputes 
between  the  States  inter  se;  thirdly,  to  disputes  between  the 
Provincial  Units  inter  se;  fourthly,  between  the  States  and  the 
other  Units ;  fifthly,  all  questions  of  interpretation  of  the  constitu- 
tion; sixthly,  all  questions  of  interpretation  of  the  federal  laws; 
seventhly,  interpretation  of  all  agreements  between  two  or  more 
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States;  and,  lastly,  questions  of  boundary  disputes  between  State 
and  State  who  are  in  the  Federation,  and  between  a  State  and 
any  Provincial  Unit. 

Mr.  Jinnah:  What  disputes  do  you  contemplate  between  the 
Federation  and  States  and  Provinces? 

Sir  Maneckjee  Dadabhoy :  Disputes  about  some  internal 
Customs,  or  some  boundary  dispute,  or  something  of  that  sort. 

Chairman  :  Are  you  envisaging  for  a  moment  some  question  of 
re-adjustment  of  boundaries? 

Sir  Maneckjee  Dadabhoy:  No,  not  exactly  that;  but  constitu- 
tional questions  may  arise. 

Mr.  Jinnah:  My  Lord.  I  understood  Sir  Maneckjee  to  say 
that  he  would  confine  jurisdiction  first  of  all  to  the  interpretation 
of  the  constitution;  secondly,  to  the  federal  laws,  and  any  question 
arising-  out  of  the  federal  laws  that  may  be  enacted  by  the  Federal 
Legislature.  But  then  he  said  :  any  disputes  that  may  arise  bet- 
ween the  Federation  and  the  Provinces  or  Units.  Then  he  went 
on  :  between  States  inter  se,  between  the  Provinces  inter  se,  and 
between  the  Provinces  and  the  States.  What  disputes  do  you  con- 
template, with  regard  to  these  matters  that  you  mention,  which 
.should  be  delegated  to  the  jurisdiction  of  the  Federal  Court? 

Sir  Maneckjee  Dadabhoy :  On  the  interpretation  of  the  consti- 
tution there  may  be  differences  between  the  States. 

Mr.  Jinnah  :  Anything  else? 

Sir  Maneckjee  Dadahhoy :  There  may  be — I  cannot  say  now 
what  may  happen  hereafter  when  the  Federal  Constitution  comes 
into  being — there  may  be  a  hundred  and  one  disputes  of  different 
characters  which  it  may  be  difficult  to  provide  for  at  this  moment. 

Mr.  Jinnah:  Do  you  say  any  dispute  of  whatever  nature? 
Sir  Manccl'jct1  Dadabhoy  :  No,  I  do  not  go  to  that  extent. 

Now,  My  Lord,  in  connection  with  this  subject,  various  reasons 
have  been  assigned  as  to  why  the  Supreme  Court  should  be  endow- 
ed with  power  to  hear  appeals  from  the  High  Courts  and  Chief 
Courts.  The  reasons  which  have  been  categorised  are  not  numerous 
— there  are  not  more  than  two  or  three  which  I  have  up  to  now 
heard.  In  the  first  instance,  it  is  urged  that  appeals  should  be 
provided  from  the  decisions  of  the  various  High  Courts  to  the 
Supreme  Court  because  many  appeals  have  failed  in  the  Privy 
Council  owing  to  inability  to  instruct  attorneys,  owing  to  inability 
to  give  personal  instructions,  and  to  other  causes.  My  Lord,  T 
am  aware  of  cases  in  which  the  Privy  Council  at  times  has  not 
been  able  to  do  sufficient  justice  to  Indian  cases;  but  since  the 
alteration  in  the  constitution  of  the  Privy  Council,  and  since  twa 
men  with  Indian  knowledge  and  experience  have  been  put  on  the 
Board  of  the  Privy  Council,  much  of  that  difficulty  and  trouble 
lias  been  removed.  Of  course,  in  the  matter  of  the  interpretation 
of  personal  laws  as  well  as  customary  laws,  the  Privy  Council 


has  in  the  past  not  always  gone  in  the  right  direction.     That  trouble 
has  now   been   obviated   by   the   appointment  of   two   lawyers   of 
•eminence  during  the  last  four  years  on  the  Bench  of  the  Privy 
Council. 

Sir  Tcj  Bahadur  tiapru  :  As  a  matter  of  fact,  there  are  four 
now. 

Sir  Maneckjee  Dadabhoy:  Yes,  thank  you.  That  makes  my 
point  all  the  stronger.  Cases  which  go  to  the  Privy  Council  gener- 
ally are  with  regard  to  the  interpretation  of  law  and  statute,  and 
important  points  which  arise  in  connection  with  the  interpretation 
•of  law  and  statute.  It  is  not  always  that  the  Privy  Council  is  con- 
cerned with  questions  of  fact  where  personal  instruction  would  be 
a  sine  qua  non.  I  therefore,  with  great  respect,  differ  from  my 
eminent  colleagues  here,  that  one  of  the  justifications  for  the  estab- 
lishment of  a  Supreme  Court  in  India  is  thin  reason.  Sir  Muham- 
mad Shaft  gave  two  reasons — one  about,  the  diversity  of  judgments 
of  several  High  Courts,  and  the  other  expenditure.  I  am  fully 
aware  that  different  High  Courts,  in  regard  to  certain  laws  and 
matters,  have  interpreted  the  statutes  according  to  their  lights  in 
a  different  manner,  and  the  Provincial  Courts  are  following  the 
precedent  laid  down  by  their  own  High  Court  in  administering 
their  laws.  But  has  that  fact  done  any  considerable  amount  of 
injury  to  the  rights  of  the  parties  litigating,  and  does  it  necessitate 
a  wholesale  right  of  appeal — unlimited  right  of  appeal  as  stated  by 
inv  friends — both  in  civil  and  criminal  cases,  to  the  Supreme  Court P 
With  great  respect  to  their  learned  opinion,  I  Hay  it  does  not. 
Even  admitting  that  in  some  rases  there  is  a  diversity  of  judg- 
ments, I  do  not  think  that,  merely  to  attain  an  ideal  of  uniformity, 
there  should  be  provided  opportunities  of  further  appeal  in  all  cases 
to  the  Supreme  Court.  (I  am  now  only  referring  to  civil  matters). 
My  Lord,  when  I  am  saying  this,  I  am  speaking  with  some  per- 
sonal knowledge.  Unfortunately,  litigation  is  too  rampant  in 
India.  It  is  the  weakness  of  the  parties. 

Chairman:  Are  you  speaking  as  a  lawyer? 

Sir  Maneckjee  Dadabhoy:  I  am  speaking  both  as  a  lawyer  and 
as  a  client.  The  country  is  poor,  arid  I  know  the  weakness  of 
clients.  I  speak  with  the  experience  of  a  lawyer  because,  when  I 
lost  an  appeal  in  the  High  Court,  I  was  askerl  by  my  client,  t€  IB 
there  no  other  Court  to  which  you  can  take  meP  "  As  long  as 
there  is  an  additional  avenue  open,  it  is  my  personal  opinion  that 
the  litigant,  however  poor  he  may  be,  is  sure  to  resort  to  it.  I 
know  of  many  a  household  which  has  been  ruined  over  litigation 
in  India.  In  many  a  big  case  which  has  been  fought,  the  parties 
have  ended  up  in  absolute  ruination.  It  has  just  been  argued  by 
our  friend  here  that,  on  the  statistics  which  he  has  obtained,  there 
would  not  be  more  than  300  appeals  to  the  Supreme  Court.  My 
friend  has  lost  sight  of  an  important  factor.  There  mav  be  300 
appeals  to  the  Supreme  Court;  but  one  important  factor  has  to  be 
borne  in  mind,  namely,  that  when  you  have  the  final  Court  of 
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Appeal  in  India  itself,  there  will  be  a  much  larger  inducement  for 
more  appeals  to  be  instituted  than  otherwise.  Personally,  I  think 
that,  with  our  competent  High  Courts  as  now  established,  with 
their  experienced  European  and  Indian  Judges — and  there  are 
largely  Indian  Judges  now — on  the  various  Benches,  the  decision 
of  the  High  Court  ordinarily  is  entirely  sufficient;  and  I  am  of 
opinion  that,  during  the  initial  stage  of  the  life  of  the  Supreme 
Court  at  any  rate,  we  should  not  go  to  the  extent  of  having  all 
appeals  from  the  High  Courts  to  the  Supreme  Court.  This  is  my 
personal  view. 

Next,  both  Sir  Muhammad  Shafi  and  Sir  Sultan  Ahmed  have 
argued  about  the  gross  injustice  which  has  been  done  by  the  power 
which  is  exercised  by  the  High  Court  when  the  Government  files 
an  appeal  against  an  order  of  acquittal. 

Sir  Sultan  Ahmed :  I  never  said  that — I  could  not,  because  I 
fight  an  appeal  every  day  myself ! 

Mr.  Jinnah:  What  Sir  Muhammad  Shafi  said  was  this,  that  in 
the  case  of  an  appeal  which  results  in  the  reversal  of  an  acquittal, 
there  is  undoubtedly  a  conflict  of  decisions  between  the  lower  Court 
and  the  appellate  Court ;  and  yet  the  man  has  no  opportunity  of 
going  higher.  In  spite  of  the  conflict,  and  on  a  question  of  life  or 
death,  a  man  has  no  opportunity  of  going  higher — that  is  what  he 
said. 

Sir  Mancckjee  Dadabhoy :  That  very  object  can  be  attained  in 
other  ways,  in  my  opinion.  It  does  not  necessitate  an  appeal  to  the 
Supreme  Court.  If,  however,  you  are  prepared  to  have  an  appeal  to 
the  Supreme  Court  only  in  such  exceptional  cases,  where  an  order 
of  acquittal  has  been  set  aside  and  n  conviction  made  and  a  person 
sentenced  to  be  hanged,  there  may  be  something  in  that;  but  I  am 
also  of  opinion  that,  if  such  injustices  take  place,  the  difficulty 
could  be  gut  over  by  an  alteration  of  the  Criminal  Procedure  Code, 
giving  power,  if  the  party  so  desired,  to  go  direct  to  the  Privy 
Council.  Nowadays,  it  is  only  in  exceptional  cases  that  the  Privy 
Council  interfere;  but,  on  certification  by  the  High  Court,  or  some- 
thing like  that,  there  might  be  given  a  right  to  appeal  as  I  sug- 
gest. There  is  no  necessity,  however,  for  giving  a  general  right  of 
appeal  in  all  cases  to  the  Supreme  Court,  simply  on  account  of  one 
hardship  that  has  been  pointed  out. 

My  Lord,  these  are  the  reasons  that  are  given  for  conferring  a 
right  of  appeal  in  oases  of  civil  disputes ;  but  Sir  Muhammad  Shafi 
also  went  to  the  length  of  giving  a  right  of  appeal  in  criminal  cases 
to  the  Supreme  Court.  As  far  as  I  could  follow  Sir  Muhammad 
Shafi,  he  said  there  were  about  300  Districts  in  India,  and  the  num- 
ber of  criminal  cases  is  well  known  to  the  lawyers  here.  If  you 
are  going  to  allow  all  this  work  to  be  thrust  on  the  newly  estab- 
lished Supreme  Court,  my  fear -is  that  that  Supreme  Court  will 
never  be  able  to  do  its  own  natural  and  legitimate  work;  and  I  am 
therefore  entirely  opposed  to  giving  unlimited  jurisdiction  in 
criminal  matters  to  the  Supreme  Cotirt. 
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Chairman:  Unlimited  jurisdiction P 

Sir  Maneckjee  Dadabhoy :  I  mean  by  "unlimited/*  that  any 
person  can  take  any  case  on  appeal  to  the  Supreme  Court  if  he  is 
dissatisfied. 

Chairman :  Leaving  out  questions  of  death  sentences,  are  you  in 
favour  of  giving  the  Supreme  Court  the  power  to  increase  sentences 
on  appeal? 

Sir  Maneckjee  Dadabhoy:  Well,  if  you  do,  they  will  only 
require  some  other  Court  over  it,  I  do  not  know,  My  Lord, 
whether  I  have  made  myself  clear.  On  that  point  I  only  stated 
that,  in  a  special  case  like  that,  if  you  wish  to  give  a  right  of 
appeal  to  the  Supreme  Court,  there  may  be  something  in  that  argu- 
ment; but,  personally,  I  do  not  agree  with  it.  I  do  not  say  that 
cases  of  hardship  or  injustice  have  not  arisen.  There  may  occa- 
sionally arise  a  rase  of  injustice  or  hardship;  but,  in  the  whole 
range  of  our  Courts'  work,  that  sort  of  injustice  must  occur  occa- 
sionally everywhere,  in  every  branch  of  the  administration  either 
of  the  civil  or  of  the  criminal  law  of  the  country;  and  that  by  it- 
self, in  my  humble  opinion,  is  no  justification  for  giving  this  right 
of  appeal. 

Of  course,  when  I  am  answering  the  questions  raised  by  Your 
Lordship,  I  will  refer  to  it;  but,  in  this  connection,  I  would  also 
refer  to  the  volume  of  work  which  will  arise,  and  I  do  not  think 
any  Supreme  Court  with  power  to  hear  both  civil  and  criminal 
appeals  will  be  able  to  cope  with  the  work  unless  you  provide  a 
large  number  of  Judges.  Unless  you  have  at  least  twenty  or 
twenty-five  Judges,  you  will  not  bo  a/ble  to  do  the  work.  And  what 
does  that  mean?  The  administration  in  India  has  already  been 
made  top-heavy  in  various  directions.  Are  you  going  to  enlarge 
the  expenditure  again  by  the  establishment  of  a  Supreme  Court  in 
which  twenty  or  twenty-five  highly-paid  Judges  will  sit  to  do  that 
class  of  work  which  is  now  ordinarily  done  by  High  Court  Judges, 
who  are  perfectly  able  and  competent  to  do  that  work?  I  am  there- 
fore not  in  favour  of  saddling  the  country,  in  the  present  state  of 
its  finances,  with  such  uncalled-for  expenditure. 

Chairman:  Do  you  envisage  in  your  remarks  any  payment  of 
Court  fees  by  litigants? 

Sir  Maneckjee  Dadabhoy:  But,  My  Lord,  if  there  is  to  be  a 
civil  appeal,  T  suppose  there  will  be  Court  fees  and  everything  else. 
There  will  be  lawyers'  fees  and  Court  fees. 

Chairman :  I  do  not  mean  lawyers'  fees,  I  moan  Court  fees. 

Sir  Manckjee  Dadabhoy:  Of  course,  there  will  be  Court  fees. 

Chairman:  I  do  not  want  to  go  into  details,  nor  do  I  wish  to 
reveal  confidential  things;  but  there  is  one  class  of  Court  in  this 
country  which,  owing  to  its  fees,  entirely  pays  for  all  its  Judges, 
It  is  self-supporting.  There  is  another  class  "of  Court  which  is  in 
exactly  the  opposite  position. 
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Mr.  Jinnah:  There  is  another  class  of  Court  in  India  that  makea 
money. 

Sir  Tej  Bahadur  Sapru :  Most  High  Courts  do. 

Sir  Provash  Chunder  Mitter:  My  Province  mainly  exists  on 
that. 

Sir  Maneckjee  Dadabhoy :  And  in  his  Province,  My  Lord, 
lawyers  also  exist  on  that. 

Mr.  Zafrullah  Khan:  Lawyers  everywhere  exist  on  that. 

Sir  Maneckjee  Dadabhoy :  In  your  Province,  lawyers  make  fees 
of  Es.  25,000  to  Es.  30,000  a  month. 
Mr.  Zafrullah  Khan:  More. 

Sir  Maneckjee  Dadabhoy :  And  sometimes  more.  It  is  simply 
outrageous.  My  Lord,  I  do  not  mean  for  a  moment  to  say  that 
distinguished  lawyers  like  Lord  Sinha  or  Sir  Tej  Bahadur  Sapru 
do  not  deserve  these  fees.  I  therefore  think,  taking  all  the  circum- 
stances of  the  case,  it  would  be  an  excellent  idea,  in  the  first 
instance,  to  limit  the  jurisdiction  at  least  to  real  questions  affecting 
settlement  of  federal  matters.  In  doing  so,  I  am  also  of  the  opin- 
ion that  we  shall  save  the  Indian  States  from  a  predicament;, 
because,  if  no  extensive  powers  or  jurisdiction  are  conferred,  and 
the  Supreme  Court  is  limited  to  the  interpretation  of  the  constitu- 
tion or  the  interpretation  of  federal  laws,  the  Indian  States  will 
not  say  it  is  a  foreign  Court — and  they  have  made  it  clear  that  they 
are  not  going  to  submit  to  the  jurisdiction  of  a  foreign  Court. 
They  will  be  in  the  Federation  themselves,  and  therefore  their 
argument  on  that  point  will  be  very  much  weakened.  I  do  not 
think  there  will  be  any  real  objection  on  their  part  to  agreeing  to 
this.  Moreover,  as  I  said  at  the  commencement  of  my  remarks, 
I,  for  one,  am  a  great  believer  in  the  Privy  Council.  I  am  most 
deliberately  of  opinion  that  it  is  in  the  interests  of  India  to  remain 
in  constant  touch  with  the  highest  Court  of  Appeal  in  England.  I 
firmly  believe  that,  in  this  country,  legal  knowledge  judicial  acu- 
men and  judicial  fairness  prevail  on  a  much  larger  scale  than  in 
any  other  country  in  the  world.  I  think  some  of  the  decisions 
which  the  Privy  Council  have  given  in  the  past  have  thrown  lustre 
oa  the  Judges  who  gave  those  judgments,  have  made  the  legal  task 
anc!  the  interpretation  of  laws  in  India  far  more  simple,  and  hove 
saved  thousands  and  thousands  of  rupees  to  litigants.  My  Lord, 
I  am  therefore  anxious  that  the  direct  right  of  appeal  from  the 
High  Courts  to  the  Privy  Council  should  continue,  at  least  during- 
the  iritial  stages  of  the  Federation.  Sir  Muhammad  Shaft,  of 
course,  said  that  the  jurisdiction  of  the  Supreme  Court  was  to  be 
limited  from  Es.  10,000  upwards  to  a  lakh  of  rupees.  Sir  Sultan 
Ahmed  did  not  agree  on  that  point,  judging  from  what  I  heard 
him  say.  I  entirely  endorse  his  view ;  and  I  go  still  further,  anct 
I  say  that,  wherever  it  is  permissible,  litigants  should  not  be  depriv- 
ed of  the  right  of  appeal  from  the  decisions  of  the  High  Court  to 
the  Privv  Council. 


With  great  respect  to  my  friend,  Sir  Tej  Bahadur  Sapru,  I 
think  you  will  find  it  a  very  difficult  task  to  fill  appointments  in 
the  Supreme  Court.  Even  now,  it  is  a  very  difficult  matter  at  times 
to  get  good  men  to  take  up  appointments  in  the  High  Courts.  Dis- 
tinguished lawyers  who  make  a  lot  of  money  will  never  consider 
the  idea  for  a  moment ;  and  if  you  are  going  to  have  20  or  25  Judges 
in  the  Supreme  Court,  I  am  at  a  loss  to  understand  where  you  will 
get  men  of  the  right  calibre  and  the  right  legal  attainments  to  be 
equal  to  the  important  task  of  doing  the  work  in  the  Supreme  Court. 
I  entirely  agree  with  Sir  Tej  Bahadur  Sapru  that  the  Supreme 
Court,  in  its  character  and  capacity,  shcnild  foe  of  such  a  nature  as 
to  gain  the  confidence,  not  only  of  the  lawyers,  but  of  the  general 
public;  but,  as  I  see  circumstances  at  present,  I  am  a  little  nervous 
that  we  may  not,  for  the  time  being,  be  able  to  get  men  of  the  right 
calibre  unless  their  salaries  exceed  seven  or  eight  thousand  rupees. 

Chairman :  Do  you  mean  eight  thousand  rupees  a  month? 
Would  you  put  it  into  pounds?  Would  the  yearly  salary  then  be 
£7,200? 

Kir  ManecJfjee  Dadabhoy :  For  a  Chief  Justice  of  the  Supreme 
Court. 

Chairman:  I  am  not  talking  about  the  Chief  Justice. 

Sir  Maneckjee  DadabJiOy :  Speaking  from  personal  experience 
on  these  matters,  I  do  not  think  you  will  get  a  really  first-class 
man  unless  you  pay  him.  a  good  salary.  There  are  many  medio- 
crities who  are  good  lawyers,  font  you  are  not  going  to  fill  the 
Supreme  Court  with  mediocrities. 

Chairman:  Are  you  envisaging  that  an  ordinary  Puisne  Judge 
of  the  Supreme  Court  will  get  seven  thousand  a  year? 

Sir  Manecltjee  Dadablioy :  About  a  thousand  rupees  leas;  and 
if  Income-tax  which  is  now  so  heavy  in  India,  is  to  be  taken  off 
that,  what  will  the  salary  amount  to?  Nothing.  It  does  not  pay 
a  good  lawyer  to  take  up  such  an  appointment. 

Chairman:  You  will  consider  the  provisions  in  the  American 
Constitution  with  regard  to  Income-tax  in  respect  of  Judges,  and 
you  will  also  consider  the  decided  cases. 

Kir  Maneekjee  Dadabhoy:  That  is  another  point.  Ordinarily, 
however,  as  I  say,  you  will  not  get  competent  men  with  great  foren- 
sic attainments  on  small  salaries. 

I  think  Sir  Muhammad  Shafi  also  argued  that  the  fixing  of  the 
salaries  should  rest  with  the  Federal  Government. 

Mr.  Ji iinah :  With  the  Federal  Legislature. 

Sir  Manechjee  Dadabhoy :  Yes,  with  the  Federal  Legislature. 
I  am  not  sure  whether  niy  friend,  Sir  Tej  Bahadxir  Sapru,  con- 
curred in  that  view  or  not,  but  I  have  some  recollection  that  he 
also  accepted  it.  Personally,  I  am  distinctly  of  opinion  that  the 
question  of  salary  should  not  be  left  to  the  Federal  Legislature,  but 
that  it  must  be  settled  by  the  Crown.  Likewise,  the  appointment 
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must  be  left  entirely  in  the  hands  of  the  Governor-General,  repre- 
senting the  Crown,  who  should,  after  taking  various  matters  into 
consideration,  fix  the  salaries.  If  it  is  left  to  the  Federal  Legis- 
lature, I  dread  to  visualise  what  is  going  to  happen.  We  have 
many  distinguished  lawyers  here,  and  I  do  not  think  any  of  them 
would  care  to  go  on  the  Bench  of  the  Supreme  Court  on  the  salaries 
that  might  be  fixed  by  the  Federal  Legislature.  Would  Mr,  Jinnah 
accept,  even  if  you  made  him  Chief  Justice  of  the  Supreme  Court? 
Or  would  Sir  Taj  ?  Or  would  my  friend  Sir  Sultan  Ahmed?  None 
of  our  best  men  are  going  to  accept  those  salaries. 

Sir  Sultan  Ahmed:  You  are  getting  a  little  personal! 

Sir  Maneckjee  Dadabhoy  :  I  am  referring  to  men  of  your  ability. 
Men  of  great  ability  will  not  accept  them. 

My  Lord,  I  am  glad  you  allowed  Sir  Tej  Bahadur  Sapru  to  open 
and  discuss  the  larger  question  of  the  Judicature  in  India. 

Mr.  Jinnah :  Sir  Maneckjee,  how  is  it  that  you  get  the  most 
eminent  lawyers  in  this  country,  making  very  large  incomes  indeed, 
willing  to  accept  a  seat  in  the  House  of  Lords  or  on  the  Judicial 
Committee  for  ,£12,000  a  year? 

Sir  Provash  Chunder  Mitter;  Mr.  Jinnah  can  probably  answer 
that  better  than  you  can. 

Sir  Maneckjee  Dadabhoy:  I  think  Sir  Provash  is  right;  you  are 
better  able  to  give  an  explanation  than  myself. 

Mr.  Jinnah :  My  point  is  this.  IH  there  nobodv  in  India  who 
might  take  that  view? 

Sir  Maneckjee  Dadabhoy:  Well,  My  Lord,  in  the  case  of  every 
gentleman  who  accepted  the  post,  I  know  the  special  reasons  why 
he  accepted ;  but  I  do  not  like  to  go  into  personal  questions. 

Mr.  Jinnah  :  You  mentioned  certain  persons  who  are  present 
here,  and  that  is  becoming  personal ! 

Sir  Maneckjee  Dadabhoy:  I  only  said  that  men  of  your  abilitv 
will  not  take  posts  at  such  salaries.  There  are  cases  in  which 
persons  are  prepared  to  make  sacrifices,  especially  men  who  are  on 
the  eve  of  retirement  and  who  have  made  large  fortunes  and  who 
are  patriotic  enough  to  do  that  work;  but  you  will  not  find  any 
large  number  of  lawyers  willing  to  do  a  thing  like  that. 

My  Lord,  as  I  was  saying,  it  was  a  very  appropriate  thing  that 
my  friend,  Sir  Tej  Bahadur  Sapru,  has  opened  the  much  larger 
question  of  the  Judicature.  He,  with  his  long  experience  at  the 
Bar,  was  just  the  right  and  proper  person  to  speak  on  the  subject; 
and  I  agree  with  and  endorse  many  of  his  suggestions  in  that  con- 
nection. 

He  has  referred  to  the  existing  law  which  prescribes  certain  pro- 
portions for  Judges  of  the  High  Court  and  lays  down  that  so  many 
appointments  shall  go  to  the  Civil  Service,  so  many  to  the  Bar,  and 
so  on.  I  think  the  time  has  now  passed  when  these  appointments 
can  be  reserved  in  any  proportion  for  the  Civil  Service,  though  I 
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fully  appreciate  their  great  work  and  the  valuable  services  rendered 
by  a  large  number  of  people,  members  of  the  Indian  Civil  Service, 
in  the  judicial  sphere.  If  I  correctly  understood  my  friend,  Sir 
Tej  Bahadur  Sapru,  he  fully  appreciated  the  work  done  by  those 
civilians,  and  he  was  against  the  ban  being  put  on  these  people 
being  on  the  High  Court  Benches ;  but  he  only  protested,  as  far  as 
I  understood  him,  against  the  actual  proportion.  There  may  be 
cases  in  which  Civilian  Judges  of  great  ability  may  be  safely  placed 
on  the  Bench,  and  they  would  be  able  to  do  their  work  with  great 
credit  to  themselves  and  lustre  to  the  Service.  There  may  be  such 
cases;  and,  therefore,  all  that  I  would  go  to  the  extent  of  stating 
is  that  the  limit  or  proportion  should  be  removed,  but  there  should 
be  no  permanent  bar  on  any  class  of  people  to  hold  appointments  in 
the  High  Court  or  in  the  Supreme  Court,  though  it  would  be  much 
better,  as  I  appreciate,  that  practising  barristers  would  be  the  right 
and  proper  persons  from  whom  the  selection  should  generally  be 
made.  As  regards  the  qualification,  I  think  that  no  barrister  and 
no  lawyer  of  less  than  10  years'  standing  should  be  appointed,  not 
only  in  the  High  Court  but  also  in  the  Supreme  Court. 

Sir  Sultan  Ahmed:  It  is  5  years  now. 

Sir  Maneckjee  Dadsibhoy:  Yes,  it  is  5  years  now  under  the  pre- 
sent Act,  Section  101. 

Mr.  Jinnah :  But  I  do  not  know  of  any  case  where  a  man  of  6 
years'  standing  has  ever  been  appointed  as  a  High  Court  Judge. 

Sir  Maneckjee  Dadabhoy:  But  now  that  we  are  framing  our 
constitution,  it  is  natural  that  we  should  provide  for  everything, 
and  should  take  all  safeguards  to  provide  against  anything  happen- 
ing like  that. 

Mr.  Jirniah  :  Yes,  I  quite  a#ree,  but  I  was  only  pointing  out 
that  it  had  never  been  done. 

Sir  Maneckjee  Dadabhoy:  As  regards  the  age  limit,  I  think 
that  the  present  rule  is  too  rigid.  When  a  man  has  attained  the 
age  of  60  he  possesses — at  least  this  applies  among  the  members  of 
the  Bar — ripe  experience  and  knowledge;  and  so  his  services  should 
be  utilised  at  that  age,  and1  he  should  not  be  put  on  the  shelf. 

(The  Committee  adjourned  at  4-12  p.m.) 


PROCEEDINGS  OF  THE  THITITY-NJNTH  MEETING  OF  THE  FEDERAL 
STRUCTURE  COMMITTEE,  HELD  ON  THE  22ND  OCTOBER,  1931,  AT 
11-30  A.M. 

HEAD  8. 

The  Federal  Court — (continued). 

Sir  Maneckjee  Dadahhoy :  My  Lord,  I  shall  resume  the  debate 
at  the  stage  at  which  I  left*  it  yesterday,  but  I  shall  not  detain  the 
Committee  very  long  this  morning. 
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With  regard  to  the  appointment  of  the  Judges  of  the  various 
High  Courts,  I  am  in  agreement  with  Sir  Tej  Bahadur  Sapru  that 
these  posts  should  be  thrown  open  to  all  branches  of  the  profession 
and  should  not  be  limited  to  barristers  only.  During  the  last  few 
years,  these  appointments,  though  of  a  temporary  character,  have 
been  held  with  great  credit  and  distinction  by  advocates  and  High 
Court  pleaders,  and  their  work  in  this  capacity  has  convinced  the 
profession  that  many  of  its  members  are  as  good  as  the  barristers, 
and  in  gome  case  they  have  even  shown  superior  knowledge  and 
culture.  I  am,  therefore,  in  entire  agreement  with  the  proposal 
that  these  posts,  in  future,  should  not  be  confined  to  barristers  only, 
but  that  the  law  should  be  so  altered  as  to  throw  open  these* appoint- 
ments to  all  branches  of  the  profession. 

So  far  as  the  actual  number  of  Judges  is  concerned,  which  is 
one  of  the  questions  which  Tour  Lordship  put  to  us,  I  beg  to  sxib- 
mit  that  it  would  foe  much  better  to  put  a  provision  in  the  new  con- 
stitution on  the  lijies  of  that  contained  in  section  101  of  the  present 
Government  of  India  Act,  where  it  is  stated  that  each  High  Court 
shall  consist  of  a  Chief  Justice  and  as  many  other  Judges  as  His 
Majesty  may  think  fit  to  appoint.  A  provision  of  this  nature  would 
meet  all  requirements,  particularly  as  we  know  that  it  would  be 
difficult  at  this  juncture,  without  knowing  all  the  functions  which 
the  new  Supreme  Court  will  exercise,  to  decide  what  number  of 
Judges  will  be  required. 

Sir  Akbar  Hydari;  What  is  your  exact  proposal  in  this  respect? 
I  am  afraid  I  did  not  quite  follow. 

Sir  Maneckjee  Dadabhoy :  My  proposal  is  that  the  number  of 
Judges  should  not  be  fixed  by  any  provision  in  the  constitution,  but 
provision  should  be  made  on  the  analogy  of  that  contained  in  the 
present  law. 

Mr.  Joshi :  It  will  come  to  appointment  by  the  Secretary  of 
State  for  India. 

Sir  Maneckjee  Dadabhoy:  I  have  said  the  appointment  will,  of 
course,  rest  with  the  Crown,  You  cannot  leave  these  appointments 
to  the  Legislature. 

Mr.  Joshi :  I  am  referring  to  the  number. 

Sir  Maneckjee  Dadabhoy:  The  number  will  be  settled  by  the 
Chief  Justice  on  the  basis  of  what  is  required.  The  Chief  Justice 
will,  of  course,  advise  the  Government,  and  tjxe  Government  will 
have  to  inform  the  Secretary  of  State,  if  the  Secretary  of  State  for 
India  still  continues  in  office  then. 

Mr.  Joshi:  What  about  the  money P    Will  it  be  non-votalble P 
Sir  Maneckjee  Dadabhoy:  Certainly.     These  matters  must    be 
left  entirely  to  the  discretion  of  the  Crown.     If  you  go  on  voting 
on  these  items,  there  will  be  great  temptation  for  the  Federal  Legis- 
lature to  vary,  not  only  the  numbers,  but  the  salaries  and  every- 
thing  else ;  and  I  think,  therefore,  that  all  these  matters  Should  be 
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non-votable.    You  will  cause  chaos  otherwise,  and  it  will  not  be 
possible  to  work  the  Federation  well  and  harmoniously. 

With  regard  to  the  venue  of  the  Supreme  Court,  I  am  distinctly 
of  opinion  that  the  capital  of  India  should  be  selected,  for  more 
than  one  reason,  and  that  this  Court  should  be  located  at  Delhi. 

Chairman :  I  do  not  think  you  need  trouble  about  that ;  there  is 
«uch  a  consensus  of  opinion  on  the  point. 

Mr.  Sastri:  Do  you  think  it  will  have  to  go  to  Simla? 

Sir  Maneckjee  Dadabhoy :  No,  I  do  not  think  that  will  be  neces- 
sary. ^ 

Chairman:  You  mean  that  it  will  stop  at  Delhi  all  the  year 
round P 

Sir  Maneckjee  Dadabhoy ;  There  ia  a  good  deal  of  difference  of 
opinion  at  present  about  this  exodus  to  Simla ;  and  as  most  of  these 
Judges  will  be  Indian  Judges,  I  see  no  reason  why  they  should  not 
stop  in  Delhi. 

Mr.  lyerigar;  There  are  vacations  now, 

Sir  Maneckjee  Dadabhoy;  Yes,  aud  they  can  arrange  to  take 
their  vacations  in  the  hot  weather.  I  do  not  think  it  will  be  neces- 
sary to  take  the  Judges  to  Simla,  particularly  as  I  believe  that 
most  of  the  Judges  of  the  Supreme  Court  will  be  Indian  Judges, 
and  will  not  make  any  objection  to  working  in  Delhi.  I  suppose 
the  Supreme  Court  will  go  to  the  expenditure  of  maintaining  a 
library  there  at  least,  if  they  are  going  to  do  the  work. 

Then,  as  regards  the  appointment  of  a  Registrar  and  other  staff, 
I  think  the  matter  must  rest  with  the  Chief  Justice.  He  is  the 
best  man  for  that,  because  he  has  to  get  work  out  of  his  staff,  and 
he  is  just  the  proper  man  to  know  what  his  requirements  are.  He 
will  have  to  get  the  work  done,  and  therefore  it  is  necessary  that  he 
should  have  lull  power.  Of  course,  for  the  sake  of  formality,  per- 
haps the  sanction  of  the  Governor-General  will  be  necessary;  but 
in  the  main  the  recommendations  should,  in  my  opinion,  rest  with 
the  Chief  Justice. 

Then  as  regards  the  Rule-making  power,  of  course  it  will  be 
necessary  to  vest  that  power  in  a  Committee ;  but  that  Committee, 
I  would  suggest,  should  always  be  presided  over  by  one  of  the 
Judges — either  the  Chief  Justice  or  one  of  tHe  other  Judges. 

Now,  My  Lord,  I  am  entirely  in  agreement  with  the  caveat 
entered  by  Sir  Tej  Bahadur  Sapru  as  regards  most  of  our  High 
Courts  not  being  efficiently  manned,  and  the  resort  which  has  to  oe 
made  now  and  then  to  the  appointment  of  temporary  Judges  as 
additional  Judges.  I  quite  agree  with  what  Sir  Tej  Bahadur  has 
said,  that  these  constant  appointments,  which  have  to  be  made 
from  time  to  time,  have  a  demoralising  effect  on  the  Bar.  These 
appointments  are  often  solicited  by  junior  members  of  the  pro- 
lession  who  are  very  often  not  very  competent  men. 

Dr.  Ambedkar:  You  were  once  appointed. 
B.T.C.— r.  2  A 
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Sir  Maneckjee  Dadabhoy :  I  did  not  solicit  it. 

Sir  Tej  Bahadur  Sapru:  That  is  not  confined  to  the  juniors. 

Sir  Maneckjee  Dadabhoy :  But  I  think  it  would  foe  better  that 
the  constitution  of  each  High  Court  should  be  so  framed  that  there 
should  be  sufficient  men  to  cope  with  the  work.  I  will  leave  that 
point  now. 

I  am  also  distinctly  of  opinion,  My  Lord,  that  the  appellate 
powers  of  all  the  High  Courts  should  be  placed  on  a  footing  of 
equality.  Sir  Tej  Bahadur  Sapru  did  point  out  yesterday  that,  in 
some  cases,  like  Allahabad,  Patna,  Lahore  and  other  places,  the 
High  Courts  have  no  powers  to  issue  writs  of  mandamus,  habeas 
corpus  and  other  writs.  I  think  it  would  be  to  the  common  interest 
and  advantage  if  a  uniform  policy  were  established,  and  that  the 
High  Courts  should  be  put  on  a  footing  of  equality  as  regards  the 
powers  and  privileges  they  can  exercise. 

There  now  only  remain  for  me  one  or  two  questions,  and  I  will 
not  take  more  than  a  few  minutes.  In  the  case  of  a  Bill  before  the 
Federal  Assembly  which  violated  any  fundamental  constitutional 
principle,  Sir  Muhammad  Shafi  recommended  in  the  course  of  his- 
argument  that,  on  representation  to  the  President,  the  suspension 
of  the  debate  may  take  place.  I  am  not  in  favour  of  stopping  the 
proceedings  of  the  Federal  Assembly  by  any  interruption,  through 
Law  Courts,  by  way  of  injunctions  or  in  any  other  way.  I  think 
that  is  not  a  correct  procedure;  and  moreover,  in  matters  of  dis- 
criminatory legislation,  or  in  matters  affecting  various  important 
questions,  such  as  religious  rites  or  other  matters,  this  power  may 
be  exercised  under  the  influence  of  temper  or  passion  or  anything 
like  that,  and  it  would1  not  conduce  to  the  equanimity  of  the  Legis- 
lature. My  Lord,  the  Federal  Structure  sub-Committee  fully  anti- 
cipated this  difficulty  and  intimated  their  view  points  in  paragraphs 
16  and  22  of  their  Report.  Paragraph  22  says:  — 

"  Bilh  affecting  religion  and  Commercial  discrimination. 
— The  question  whether  Bills  relating  to  such  matters  as  the 
religion  or  religious  rites  and  usages  of  any  class  of  the  com- 
munity should  require  the  Governor-General's  previous  sanc- 
tion to  introduction  will  require  consideration,  as  will  also 
the  question  of  discrimination  between  different  sections  of 
the  community  in  matters  of  trade  and  commerce.  There 
was  general  agreement  that  in  these  matters  the  principle  of 
equality  of  treatment  ought  to  be  established,  and  various 
methods  were  suggested  for  the  purpose.  The  sub-Commit- 
tee content  themselves,  however,  with  saying  that  it  is  one 
which  should  fbe  further  examined  and  discussed  in  consulta- 
tion with  the  various  interests  concerned." 

My  personal  opinion  is  that,  when  an  exigency  like  this  arises,  the* 
President  should  refer  the  matter  to  the  Governor-General,  and  it 
will  be  open  to  the  Governor-General  to  obstruct  the  further  pas- 
sage of  the  Bill  if  he  thinks  it  necessary  to  do  so.  TTnder  para- 


675 

graph.  16  of  the  Federal  Structure  sub-Committee's  Report,  we  have 
recommended  the  maintenance  of  certain  powers  in  the  hands  of 
the  Governor-General  regarding  the  introduction  of  Bills ;  and,  My 
Lord,  I  think  this  would  be  a  correct  procedure  to  adopt  in  matters 
like  this.  Of  course,  if  the  Bill  is  passed  into  an  Act,  it  will  be 
open  to  challenge  when  a  cause  of  action  arises ;  and  as  far  as  I  am 
concerned,  I  think  there  ought  to  be  no  period  of  limitation  pres- 
cribed in  these  matters.  In  fact,  it  would  be  practically  impos- 
sible, in  my  opinion,  to  fix  a  period  of  limitation.  A  cause  of 
action  may  arise  twenty  or  twenty-five  years  after  the  passing  of  a 
Bill.  Some  party's  interests  may  be  so  involved  that  he  may 
impugn  the  validity  of  the  Act  itself  as  offending  against  any  part 
of  the  constitution.  A  cause  of  action  might  arise  at  a  later  stage. 
In  such  cases  it  is  therefore  necessary  that  there  should  be  no  period 
of  limitation,  and  that  a  suit  to  declare  the  Act  invalid  or  ultra 
vires  ran  be  brought  at  any  stage  by  a  party  aggrieved. 

Cliairman  :  I  want  to  follow  you  on  that  point.  You  say  that 
any  party  ought  to  be  able  to  bring  a  suit  like  that  at  any  distance 
of  time,  no  matter  whether  he  has  got  any  grievance  himself.  Sup- 
posing, we  will  sav,  twenty-five  years  hence,  a  gentleman  who  is 
rather  an  inquisitive  gentleman,  having  no  personal  suit,  reads 
through  the  Act  of  Parliament,  says  that  is  ultra  vires  and  starts  a 
suit — do  you  say  he  should  be  permitted  to  do  that;  or  do  you  say 
that,  when  he  himself  has  some  private  grievance  and  institutes  a 
private  suit,  on  such  an  occasion  he  can  impugn  the  Act  of  Parlia- 
ment? Because  if  you  are  going  to  leave  it  generally,  as  you  leave 
it,  anybody  can  sue  twenty-five  years  hence  for  a  declaration  that 
any  section  is  ultra  vires,  quite  independently  of  the  question 
whether  he  has  any  personal  suit.  Do  you  follow  what  I  am  put' 
ting? 

Sir  Mancckjce  Dadabhoy:  I  fully  follow,  My  Lord,  in  a  pri- 
vate dispute,  if  you  leave  it  open  for  an  indefinite  period,  that  ia 
when  his  grievance  arises,  when  a  party's  cause  of  action  arises, 
that  he  has  the  remedy.  It  seems  to  me  that  in  general  matters  too 
it  would  be  somewhat  unfair  to  prescribe  a  period  of  limitation.  I 
say  that  for  this  reason.  I  know  that,  in  some  Statutes,  we  have 
said  that  the  suit  should  be  brought  within  a  prescribed  period. 

Chairman :  I  am  not  on  that. 

Mr.  Jinnali:  Sir  Maneckjee,  can  you  make  a  Statute,  which  is 
ab  initio  ultra  rire*,  intra  vires  by  the  Law  of  Limitations  P 
Sir  MatiecJcjee  Dadabhoy :  No ;  I  agree  with  you  there. 

I  am  also  of  the  opinion  that  the  advisory  jurisdiction  should 
be  maintained.  It  is  a  very  useful  power.  The  power  of  the 
Governor-General  to  refer  to  the  Federal  Court  for  judicial  deci- 
sion any  question  of  a  judicial  nature  should  be  retained.  It  is  an 
essential  power,  and  I  am  of  opinion  that  this  power  can  be  safely 
preserved.  Provision  may  be  made,  I  submit,  on  the  analogy  of 
the  Judicial  Committee  Act. 

2x2 
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My  Lord,  I  have  nothing  further  to  add. 

Mrs.  Subbarayan:  Lord  Chancellor,  I  intervene  in  this  debate- 
on  a  very  highly  technical  matter  with  much  diffidence  ;  but,  in  the 
course  of  the  discussion  on  the  Federal  Court,  I  have  been  struck 
with  one  matter  in  particular,  and  as  I  think  it  affects  the  interesta 
of  women,  I  feel  that  I  must  express  my  views  on  it. 

It  was  suggested  that,  in  legislation  in  which  it  is  alleged  that 
a  question  of  fundamental  rights  is  concerned,  the  President  of  the 
Legislature  should  be  obliged,  if  the  majority  of  the  Members 
representing  the  community  affected  insist  on  it,  to  refer  it  for  the- 
opinion  of  the  Federal  Court,  pending  whose  decision  discussion 
must  be  suspended.  I  do  not  desire  to  say  anything  about  the  legal 
or  technical  aspects  of  this  suggestion;  but  it  seems  to  me  that  a 
power  of  this  indefinite  and  sweeping  kind  might  be  invoked  to. 
block  progress  on  matters  of  social  welfare.  I  have  been  thinking 
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urgent  need  of  social  legislation  if  we  are  to  achieve  national  pro- 
gress in  India.     Certain  aspects  of  social  legislation,  however,  are- 
liable  to  be  regarded  by  the  very  orthodox  of  any  community    as 
affecting  the  fundamental  rights  of  religion.     In  particular,  legis- 
lation to  alter  or  improve  the  position  of  women  sometimes  arouses 
the  cry  that  religion  is  in  danger.     Take,  for  instance,  measures 
like  the  Widow  Marriage  Act,  or  the  more  recent  measure  known 
as  Ihe  Sarda  Act,  passed  by  the  Central  Legislature,  the  Devadasi 
Act,  or  the  more  general  measure,  the  Hindn  Religions  Endow- 
ments Act,  passed  by  the  Provincial  Legislature  of  Madras.     If  one 
looks  back  on  these  measures,  now  generally  regarded  as  wise  and 
necessary,   one  realises  that,   if   this   provision   for  referring  such 
matters  by  injunction  to  a  Court  of  Law  had  been  in  force  then, 
they  would  have  been  subjected  to  grent  delay.     I  fear  very  much 
that  such  a  provision  will  lead  to  the  blocking,  perhaps  the  con- 
tinuous blocking,  of  reformative  measures,  and  great  delay    and 
expense  in    getting   them    through    both   Legislatures    and  Courts. 
The  provision  may  be  very  liable  to  general  abuse.     It  may  become 
a  powerful  weapon  in  the  hands  of  any  party  that  wishes  to  pursue 
purely  ohrtnictivo  tactics.     It  might  even  continuously  block  legis- 
lation.    T  therefore  foel  very  strongly  that  the  proper  remedy,  for 
those  who  think  that  their  fundamental  rights  are  affected  }>v  anv 
particular  Bill,  lies  in  the  ordinary  Courts  of  Law  after  that  Bill 
has  become  law.     If  there  is  a  real  contravention  of  fundamental 
rights    the  Court  of  Law  will  see  that  justice  is  done.     This  would 
prevent  dilatory  or  obstructive  tactics  in  the  Legislature. 


.       ---  -if-.'  to  the  suggestion  made  by  Sir 
nis  morning.     My  desire  is  that  there  should  be  no 
™..r«^w  machinery  which  could  be  used  to  obstruct  the  passage 
of  any  measure  for  social  legislation.  F       K 
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Sir  Maneckjee  Dadabhoy:  That  is  what  I  said  this  morning. 
The  powei  should  be  maintained  m  the  Governor-General  to 
obstruct  the  passing  of  any  such  Bill. 

Mrs.  Subbarayan:  I  do  not  want  any  power  which  will  obstruct 
the  passage  of  such  a  Bill ;  and  it  will  also  be  putting  the  Governor- 
General  in  a  difficult  position. 

Sir  Maneckjee  Dadabhoy :  The  Governor-General  has  even  now 
got  powers  under  which  a  Bill  must  be  submitted  to  him. 

Mr.  lyengar:  That  is  on  questions  of  danger  to  public  safety. 
That  is  the  only  power  he  has  now. 

Sir  Maneckjee  Dadabhoy:  All  the  Bills  have  to  be  submitted 
to  him  for  his  sanction.  That  is  the  power  preserved  even  to-day* 
He  may  refuse  his  sanction  to-day. 

Mrs.  Subbarayan:  That  is  before  the  Bill  is  introduced,  not 
during  the  course  of  the  passing  of  the  legislation.  I  do  not  know 
all  the  legal  technicalities,  of  course. 

I  make  these  few  remarks,  Lord  Chancellor,  entirely  in  the 
interests  of  social  legislation  in  general,  and  in  particular  of  social 
legislation  affecting  women.  I  hope  the  Committee  will  appreciate 
the  importance  of  facilitating  social  legislation  a«  much  as  possible 
for  the  sake  of  our  national  progress. 

That  is  all  I  have  to  say. 

Sir  Mirza  Ismail :  Lord  Chancellor,  1  have  been  asked  by  the 
Indian  States  Delegation  to  state  their  views  with  regard  to  the 
proposed  Federal  Court.  They  recognise  that  such  a  Court  is  neces- 
sary in  order  to  enable  the  Federation  to  function  properly  and  to 
reassure  the  federating  States  that  their  rights  will  be  adequately 
safeguarded  under  the  new  constitution.  The  manner  in  which 
the  Federal  Supreme  Court  should  be  brought  into  existence  requires 
some  consideration.  The  States  naturally  attach  great  importance 
to  the  principle  that  the  creation  of  the  Federal  Court  should  not 
affect  their  sovereignty  in  any  degree.  It  will  be  necessary,  there- 
fore, to  make  it  clear  that  the  Federal  Court  derives  its  jurisdiction, 
not  from  the  Crown  alone,  but  from  the  Federating  States  as  well. 

The  primary  function  of  the  Federal  Court  would  of  course  be 
to  deal  with  rases  arising  under  the  constitution  and  federal  laws; 
t>ut  some  of  us  feel  that,  with  the  consent  of  the  State  or  States 
concerned,  it  may  be  made  possible  for  the  Court  to  adjudicate  in 
disputes  of  a  justiciable  nature  between  States  and  British  India, 
or  between  State  and  State,  even  in  non-federal  matters  such  as 
boundary  disputes,  rights  of  irrigation,  etc.  It  is  of  course  under- 
stood that  in  any  case,  as  Your  Lordship  has  clearly  indicated, 
questions  of  paramount cy,  which  would  be  reserved  to  the  Crown 
under  the  proposed  constitution,  would  necessarily  lie  outside  the 
purview  of  the  Federal  Court.  We  feel  sure  that  the  judicial 
talent  and  experience  available  in  the  States  will  be  utilised  in 
making  appointments  to  the  Federal  Supreme  Court. 
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Having  made  these  general  observations,  I  proceed  to  give  cate- 
gorical replies  on  the  several  points  referred  to  in  the  questionnaire, 
The  first  question  is:  — 

"  Should  members  of  the  Federal  Court  be  appointed  by 
the  Crown  and  on  what  tenure?  " 

Our  reply  is  that  Judges  of  the  Federal  Court  should  be  appointed 
by  the  Crown  as  the  head  of  the  Federal  State,  and  that  tenure 
should  be  during  good  behaviour,  subject  to  an  age  limit.  They 
should  be  removable  by  tbe  Crown  on  an  Address  from  both  Houses 
of  the  Legislature  in  the  same  Session,  praying  for  such  removal  on 
the  ground  of  proved  misbehaviour  or  incapacity. 
The  second  question  is:  — 

"  Should  the  Court  have  an  original  and  an  appellate 
jurisdiction  or  only  an  appellate?" 

The  Court  should  have  both  original  and  appellate  jurisdiction,  as 
explained  in  the  replies  to  questions  8  and  4  below. 
The  third  question  is:  — 

"  Should  the  Court,  have  an  exclusive  original  jurisdic- 
tion, e.g.)  in  the  following  matters  (non-justiciable  matters 
being  excluded) — 

(a)  disputes  between  the  Federation  and  a  State  or  a 
Province  in  any  matter  involving  the  interpretation  of  the 
constitution ; 

(b)  disputes  between    two    States,    two    Provinces,    or  a 
State  and  a  Province,  in  any  matter  involving  the  inter- 
pretation of  the  constitution; 

(c,)  the  interpretation  of  agreements  between  the  Fede- 
ral Government  and  a  State  or  a  Province,  or  between  two 
States  or  two  Provinces,  or  between  a  State  and  a  Province, 
and  any  question  arising  thereunder." 

Our  answer  is  that  the  Federal  Court  should  have  exclusive  original 
jurisdiction  in  these  matters, 

The  next  question  is:  — 

"  Should  the  Court  have  an  exclusive  appellate  jurisdic- 
tion from  State  Courts  and  Provincial  High  Courts,  e.g.,  in 
any  matter  involving  the  interpretation  of  the  constitution." 
The  Federal    Court    should    have    exclusive    appellate  jurisdiction 
from  both  the  State  Courts  and  Provincial  High  Courts  only  in 
cases  in  which  a  point  of  Federal  law  is  involved  or  in  which  any 
fssue  arises  under  the  constitution. 

The  fifth  question  is :  — 

"  Should  provision  be  made  for  special  references  by  the 
Governor-General  to  the  Court  as  under  Section  4  of  the 
Judicial  Committee  Act,  1833?  " 
Our  answer  to  this  question  is  in  the  negative. 
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The  next  question  is :  — 

"  Should  there  be  a  right  of  appeal  from  the  Federal 
Court  to  the  Privy  Council  as  of  right  or  by  leave  of  the 
Court,  the  right  of  the  Crown  to  grant  special  leave  of  appeal 
to  be  preserved  in  all  cases  P  " 

Our  answer  is  that,  so  far  as  the  Indian  States  are  concerned,  there 
cannot  be  any  appeal  to  the  Privy  Council  whether  as  of  right  or 
by  special  leave.  Such  an  appeal  would  imply  the  subordinating 
of  the  States  participating  in  the  setting  up  of  the  Federal  Court 
to  a  tribunal  which  derives  its  authority  exclusively  from  the 
Crown;  and  therefore  no  appeal  should  lie  even  by  grant  of  special 
leave  by  the  Crown. 

The  last  question  is :  — 

"  What  provision  should  foe  made  for  the  enforcement  of 
the  judgments  of  the  Courts  in  the  States  and  in  the  Pro- 
vinces respectively?  " 

The  lower  Courts  would  execute  the  decrees  of  the  Federal  Court, 
with  the  help,  if  necessary,  of  the  Governments  concerned.  There 
is,  however,  no  objection  to  investing  the  Viceroy  with  power  to 
enforce  compliance  in  the  last  resort. 

That  finishes  my  statement. 

Chairman:  There  is  only  one  point  T  want  to  ask  you  about  in 
order  to  be  clear.  I  gather  you  said  the  States  would  not  at  pre- 
sent be  willing  to  allow  any  appeal  to  the  Privy  Council,  either  as 
of  right,  or  by  leave  of  the  Federal  Court,  or  by  the  exercise  of  the 
King's  prerogative,  giving  the  leave  to  appeal? 

Sir  Mirza  Is  mail:  Yes. 

Chairman:  I  rather  gather  that  the  reason  for  that  is  tints,  that 
they  would  be  referring  questions  to  \\  tribunal  which  was  appointed 
by  people  outside  them.  T  venture  to  suggest  for  your  consider- 
ation— and  only  for  your  consideration — this  point.  The  reason 
why  the  States  would  be  willing  to  go  to  a  Federal  Court  would  be 
because,  in  the  exercise  of  their  sovereign  power,  they  would  con- 
sent and  ronfer  jurisdiction  upon  flint  Court.  They  could  also  by 
reason  of  the  exercise  of  their  sovereign  power  agree  to  confer  juris- 
diction on  the  Privy  Council,  should  they  be  willing  to  do  so.  I 
do  not  want  you  to  answer  anything.  All  I  am  saying  is  this. 
The  reason  why  you  say  "  We  will  go  to  the  Federal  Court  "  is 
because  you  will,  so  to  speak,  exercise  your  sovereign  power  by 
giving  consent  to  the  jurisdiction.  T  only  venture  to  suggest  for 
your  consideration,  and  not  for  an  answer  now,  that  you  could,  in 
just  the  same  way  as  you  confer  that  jurisdiction,  by  the  exercise 
of  your  sovereign  power,  on  a  new  Court  like  the  Federal  Court, 
also  confer  it  on  the  Privy  Council. 

Mr.  Gandhi:  I  should  like  to  put  a  question  to  Sir  Mirza 
Ismail,  if  I  may.  Sir  Mirza,  do  you  contemplate  in  any  circum- 
stances any  rifjrht  of  appeal  on  the  part  of  the  subjects  of  Indian 
States  to  this  Federal  Court? 
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Sir  Mirza  Ismail:  I  think  so,  Mahatmaji.  In  regard  to  matters 
arising  under  the  constitution  or  federal  laws  they  would,  in  the 
ordinary  course,  have  the  right  of  appeal  to  the  highest  judicial 
tribunal  competent  to  deal  with  such  questions. 

H.H.  The  Maharaja  of  Bikaner:  My  Lord  Chancellor,    After 
the  lucid  explanation  given  by  my  friend,  Sir  Mirza  Ismail,  which 
represents  the  views  generally  of  the  States  Delegation,  there  is  no 
necessity  for  me  to  go  over  the  same  ground  again,  except  to  express 
my  personal  general  agreement  with  the  views  Sir  Mirza  Ismail 
has  put  forward  on  our  behalf.     The  point  which  Tour  Lordship 
has  just  raised  will  no  doubt  be  considered  by  our  Delegation  in 
due  course.     I  am  asked  to  make  one  point  clear  in  regard  to  the 
reply  we  have  given  to  question  4.     That  had  been  settled,    but 
evidently  there  is  a  slip  as  to  one  sentence.     The  question  was:  — 
"  Should  the  Court  have  an  exclusive  appellate  jurisdic- 
tion from  State  Courts  and  Provincial  High  Courts,  namely, 
in  any  matter  involving  the  interpretation  of  the  constitu- 
tion P" 

The  reply  given  by  Sir  Mirza  Ismail  is :  — 

"  The  Federal  Court  should  have  exclusive  appellate  juris- 
diction from  both  the  State  and  Provincial  High  Courts  only 
in  cases  in  which  a  point  of  federal  law  is  involved  or  in 
which  any  issue  arises  tinder  the  constitution. " 

The  words  I  am  asked  to  suggest  should  be  added  are  words  whioh 
I  think  the  Delegation  had  intended,  but  there  has  been  a  slip. 
They  are  these  words :  — 

"  except  in  matters  which,  though  federal,  are  adminis- 
tered by  the  States  themselves." 

Beyond  this,  Sir,  I  do  not  think  there  is  anything  for  me  to  say 
except  that  we  prefer  the  name  Federal  Court  to  Supreme  Court, 
because  we  want  it  for  Federal  purposes.  With  regard  to  that 
Court,  I  simply  want  to  say  this,  that,  as  in  matters  affecting  con- 
stitutional issues  or  financial  issues,  so  in  regard  to  the  Federal 
Court,  it  will  be  necessary  to  make  it  clear  that,  beyond  what  the 
States  Delegation  have  said  and  what  is  agreed  upon  hereafter  by 
the  States,  the  Federal  Court  should  not  be  taken  as  implying  any- 
thing as  accepted  by  the  States  in  regard  to  other  matters  which 
affect  the  sovereignty  and  the  internal  autonomy  of  the  States. 
That  is  the  only  other  point  which  I  wish  to  make  clear. 

NY»w,  Sir,  T  am  leaving*  tomorrow.  I  am  very  sorry  to  have  to 
leave  before  this  Conference  and  the  Committee  work  i«  concluded ; 
but  unfortunately  I  must  do  so  on  the  grounds  of  health.  Medical 
advice  is  very  insistent  that  I  must  not  stay  here  during*  the  winter, 
and  there  are  other  pressing  State  matters  requiring  my  presence 
in  my  State.  May  I  take  this  opportunity  of  tendering  to  you,  My 
Lord  Chancellor,  once  again,  mv  own  errateful  thanks  and  my  res- 
pectful tribute — which  view  is  shared  by  all  on  this  side,  as  on  the 
other  side — for  the  very  great  courtesy,  the  patience  and  the  sym- 
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pathetic  manner  in  which  you  have  handled  all  these  problems,  I 
wish  also  to  thank  our  friends,  the  British  Delegates  here,  and 
especially  the  Secretary  of  State,  who  we  hope  will  be,  able,  in  non<- 
federal  matters  also,  to  write  another  chapter  in  the  history  of  the 
States  and  our  relations  with  the  Crown.  I  further  beg  to  thank 
all  British  Indian  Delegates  for  their  very  great  courtesy  and  the 
understanding  manner  in  which  the  vast  majority  of  our  British 
Indian  brothers  have  understood  the  difficulties  and  the  standpoint 
of  the  States  and  have  tried  tc  meet  us,  a  a  I  hope  they  have  found 
we  have  tried  to  meet  them.  My  thanks  are  specially  due  to 
Mahatma  Gandhi,  who,  may  I  say  again,  we  are  so  glad  io  see 
amongst  us  this  year. 

I  think  it  is  quite  unnecessary  for  me  to  reiterate  my  strong 
faith  in  federation.     Even  though  I  shall  not  be  here,  I  hope  to 
do  service  to  this  Committee  and  to  this  Conference  and  to  the  great 
work  before  us  in  India  with  my  brother  Princes  and  others,  when 
I  get  back.     I  do  think  we  should  not  be  disappointed   by  any 
measure  of  disagreement  here  and  there  which  we  meet.     I  do  not 
believe  that  the  settlement  of  these  questions,  the  drafting  of  a 
constitution,    and   putting   it   into   effect,    will   be   beyond   human 
ingenuity  or  the  statesmanship  of  His  Majesty's  Government,  and 
our  British  friends  here.     With  the  co-operation  and  understand- 
ing between  British  Indians  and  the  States,  which  this  Conference 
has  greatly  helped  to  promote,  I  hope  we  sljall  be  able  before  long 
to  see  the  scheme  of  federation  launched  and  brought  into  existence. 
But,  My  Lord  Chancellor,  there  will  yet  be  some  more  points — 
for  instance,  what  you  referred  to  the  other  day  as  "  loose  ends/' 
I  do  beg  Your  Lordship  and  our  British  friends  and  His  Majesty's 
Government  to  realise  that  further  delay  in  these  matters  will  be 
disastrous  to  the  Empire,  and  to  India,  including  the  States,  and 
to  all  of  us.     I  do  hope  next  time  we  shall  not  be  meeting  here, 
or  elsewhere,  with  such  a  large  Conference.     I  hope  we  shall  be 
encouraged  by  the  great  measure  of  agreement  which  is  undoubtedly 
manifested,  in  spite  of  certain  differences,  which,  I  repeat,  I  hope 
will  be  settled  in  some  way  or.  other.     Where  there  is  a  will,  there 
is  a  way.     I  hope  we  shall  have  the  pleasure  of  welcoming  you   My 
Lord  Chancellor,  in  India,  with  a  strong  but  small  group  of  friends 
and  supporters  of  federation  from  His  Majesty's  Government  and 
the  various  British  political  parties;  and  that,  by  the  spring^  when 
the  Chamber  of  Princes  will  also  have  met,  there  shall  be  ready  an 
agreed  scheme  which,  I  hope,  will  be  put  through  by  Parliament. 
I  think,  Sir,  beyond  tendering  my  personal  thanks  on  this  occasion 
also  to  all  my  colleagues,  Their  Highnesses  and  the  various  Ministers 
with  whom  I  have  been  so  long  associated,  it  only  remains  for  me 
to  say  that  I  leave  full  of  confidence  in  our  leader,  His  Highness, 
the  Chancellor  of  our  Chamber  of  Princes;  and  I  hope  the  Indian 
States  will  be  able  further  to  contribute  towards  reaching  the  goal 
which  we  all  have  in  view. 

Cliairman:  Your  Highnesses  and  Gentlemen,  I  am  sure  I  am 
only  interpreting  the  wish  of  all  of  you  when  I  say  we  should  place  on 
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record  our  great  thanks  to  His  Highness  of  Bikaner  for  the  assistance 
and  advice  which  he  has  given  us  throughout  these  proceedings, 
not  only  now  but  on  the  last  occasion  when  we  had  the  pleasure  of 
meeting  him.  He  is  gifted,  if  he  will  allow  me  to  say  so,  with  great 
powers  of  speech  and  great  powers  of  expression ;  but  I  know  that 
he  has  had  to  work  very  hard  in  the  evening  and  in  the  early 
mornings  too,  in  order  to  place  before  us  his  views,  which  have 
been  so  very  helpful.  It  reconciles  us  a  great  deal  to  the  difficulties 
we  have  had  when  we  remember  the  courtesy  and  the  skill  with 
which  he  has  endeavoured  to  solve  them.  I  do  not  think  people 
outside  this  room  realise  the  very  great  progress  that  we  have  made. 
As  a  matter  of  fact,  the  measure  of  agreement  has  been  very  large. 
I  should  think,  upon  the  majority  of  things,  we  have  come  to  an 
agreement.  With  regard  to  one  or  two  rather  difficult  questions, 
I  do  not  for  a  moment  say  we  have  disagreed.  With  regard  to 
them  all  I  say  is  we  have  not  yet  come  to  an  agreement.  I  am  very 
hopeful  that,  upon  those  matters,  we  shall  come  to  an  agreement, 
as  we  have  done  with  regard  to  a  great  many  of  the  other  matters. 
It  only  remains  to  wish  His  Highness  a  safe  return  to  his  native 
country  and  also  a  speedy  restoration  to  the  good  health  which  he 
generally  enjoys. 


HKAD  4. 

DISTRIBUTION  OK  FINANCIAL  RESOURCES  BKTWKKN  TICK  FEDERATION 

ANH  ITS  UNITS. 

Discussion  on  the  Report  of  the  Federal  Finance  sub- 
Com  in  it  tee — (concluded). 

Lord  Peel :  Lord  Sankey,  May  I  take  advantage  of  this  general 
and  admirable  spirit  of  harmony,  which  now  seems  to  be  prevailing 
in  the  Federal  Structure  Committee,  to  make  one  or  two  observations 
and  to  make  one  or  two  suggestions  about  the  Report  of  the  Finance 
sub-Committee.  I  may  say  that  these  suggestions  are  largely 
founded  on  discussions  that  have  taken  place,  as  is  generally  known, 
during  the  last  few  days.  I  do  not  think  there  will  be  anything 
at  issue  on  the  first  suggestion,  because  really  it  has  already  been 
accepted;  and  that  is  that  this  Federal  Structure  Committee  should 
agree  that  the  principles  set  out  in  the  Report  of  the  Finance  sub- 
Committee  should  be  accepted  as  a  general  basis  on  which  this 
part  of  the  constitution  is  to  be  drafted.  I  think  probably  that 
will  be  accepted  for  this  reason,  that  a  general  approval  has  been 
expressed  already  of  the  principles  contained  in  that  Report,  and, 
in  fact,  the  main  criticisms  were  directed  to  the  proposals  connected 
with  the  setting  up  of  the  Expert  Committee,  because  it  was  feared 
that  that  Expert  Committee  might  have  a  little  too  much  latitude 
and  might  interfere  with  some  of  the  admirable  principles  that 
were  laid  down  by  the  Finance  sub-Committee.  By  implication, 
therefore,  the  very  criticisms  brought  against  those  proposals 
seem  to  approve  of  the  principles  in  the  Finance  sub-Committee's 
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Report ;  and  I  think,  perhaps,  on  that  ground  there  will  be  general 
assent  to  the  principles  set  out  in  the  Finance  sub-Committee's 
Keport. 

Now  I  come  to  matters  which  have  been  rather  more  controver- 
sial.    I  need  not,  perhaps,  remind  the  Federal  Structure  Committee 
that  our  previous  suggestions  was  that  there  should  be  two  Com- 
mittees for  dealing  with  some  of  these  mutters,  with  a  Chairman 
who  would  be  the  same  for  both  Committees.     It  is  not  really 
necessary,  I  think,  to  press  that  part  of  the  suggestion — it  may  ever 
be  more  convenient  that  the  Committees  should  operate  separately, 
but  the  suggestion  I  am  putting  forward  is  this.     There  should  firs* 
of  all  be  a  small  impartial  Committee  which  should  investigate 
the  questions  connected  with  the  States*  contributions,  ceded  terri- 
tories;  the  position  of  the  Maritime  States,  and  so  on.     Now,  the 
question  of  the  Maritime  States  need  not  necessarily  be  settled,  ) 
think,  before  the  Bill  becomes  an  Act ;  but  the  other  mutters — the 
question  of  the  States'   contributions  and   the  ceded  territories — 
have  to  be  gone  into,  and  gone  into  carefully.     The  first  suggestion 
is,  therefore,  that  *his  small  impartial  Committee  shall  deal  with 
those  problems  and,   of  course,   report  as  quickly  as  possible.     T 
urn  bearing  very  much  in   mind  what  has  been  said  about  delay, 
and  I  think  everybody  will  see  that  these  suggestions  are  made  with 
a  view  to  minimising  anv  possible  delay  and  getting  the  business 
done  as  quickly  as  possible. 

The  second  Committee  suggested  to  be  set  up  is  to  some  extent 
varied  from  the  original  proposal.  It  was  to  be  u  Committee  which 
should  deal  with  the  various  problems  submitted  to  it,  und  might 
have  some  freedom  even  to  maxe  alternative  suggestions  on  matters 
of  principle.  Well,  there  was  a  good  deal  of  anxiety  expressed  in 
some  quarters  that  that  might*  I  will  not  say  lead  to  the  tearing-up 
of  the  principles  set  out  in  the  Finance  sub-Committee's  Jleport, 
but  at  least  might  give  too  much  latitude  to  that  Committee.  The 
new  suggestion  cuts  down  considerably  the  functions  of  this  Com* 
mittee,  and  limits  its  powers.  It  is  suggested  that  it  should  be  a 
fact-finding  Committee,  to  be  appointed  in  India?  consisting  of 
officials  familiar  with  questions  of  finance,  including,  of  course, 
States'  finance. 

Now,  I  was  not  going  to  make  any  suggestion  for  the  moment 
as  to  the  precise  reference  of  this  Committee ;  but  it  would  clearly 
have  to  deal  with  and  report  upon  such  subjects  as  the  division 
of  pension  charges,  and  the  question  of  the  classification  of  the 
pre-Federation  debt  as  contemplated  in  paragraph  6  of  the  Finance 
sub-Committee's  Report.  It  would  also  have  to  calculate  the  effect 
upon  the  Provinces  of  various  matters — and  they  ore  very  few 
really,  I  think;  two  or  three  at  the  utmost — such  as  allocating 
the  proceeds  of  the  Income-tax  to  the  Provinces.  These  matters 
would  not  take  very  long;  and  then  it  would  have  to  try  to  give  a 
general  estimate  of  the  financial  position  of  the  Federation  in  it* 
earlier  years,  and  it  would  also  have  to  show  what  was  the  result 
of  making  Corporation  tax,  Commercial  Stamps,  Tobacco  excise 
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and  perhaps  other  excises,  Federal  subjects.  I  think  there  is  no 
doubt  that  this  Committee  could  do  its  work  very  quickly.  I 
suppose  it  would  be  possible,  if  necessary,  to  fix  a  time  limit  within 
which  it  should  report. 

When  you  have  got  these  facts  together,  certain  Questions  would 
have  to  be  decided  which  can  only  be  decided  in  tne  light  of  the 
facts  as  found  by  that  Committee.  There  would  be  such  subjects  as 
the  exact  detailed  form  of  the  list  of  Federal  taxes,  and  a  final 
decision  would  have  to  be  taken  abotft  Corporation  tax  and  any 
specific  Federal  excises.  Then  there  would  be  the  initial  amount 
of  the  Contributions  from  the  Provinces  and  the  precise  period 
within  which  these  and  the  States'  contributions  should  be  wiped 
out,  and  the  precise  method  according  to  which  Income-tax  would 
be  returned  to  the  Provinces. 

Now,  when  these  matters  are  decided  in  the  light  of  the  facts 
found  by  the  Committee,  the  question  would  arise — and  that  ques- 
tion has  been  asked  by  Sir  Tej  Bahadur  Sapru,  among  others — as 
to  how  or  in  what  way  the  parties  concerned  should  be  consulted. 
One  proposal  has  been  made  that  a  small  Committee  of  the  Con* 
ference  might  be  set  up  to  deal  with  those  matters ;  but,  after  very 
careful  consideration,  the  view  of  the  Government  is  that  it  would 
be  a  mistake  at  the  present  moment  to  decide  or  settle  upon  the 
exact   form   and   method   which   these   consultations    should    take. 
Their  view  is  that  it  would  be  far  better  to  wait  till  nearer  the  end 
of  the  Conference,  for  this  reason,  that  these  are  not  the  only  pointg 
which  may  have  to   be  considered   after  the  Conference  is  over. 
There  may  be,  and  very  likely  will  be,  other  points  of  substance 
affecting  the  Federation  which  will  not  have  been  decided  when  the 
Conference  closes.     I  think  it  is  obvious  that,  with  the  great  range 
of  subjects  which  have  to  be  dealt  with,  some  of  these  matters  will 
etili  be  left  over.     I  am  alluding  now — and  laying  stress  upon  the 
fact  that  I  am  only  alluding — to  matters  of  importance  affecting 
the  Federation.     Tne  Government  are  prepared,  before  this  Con- 
ference closes,  to  make  proposals  as  to  the  procedure  for  consultation 
on  such  matters.     This  procedure,  of  course,  must  be  followed  in 
the  interval  before  the  new  Government  of  India  Act  is  passed. 
What  I  should  like  to  make  auite  clear  is  this,  that  there  will  be 
ao  delay  in  this  case,  because  the  drafting  of  the  measure  can  go  on. 
There  would  be  no  delay,  therefore,  in  tne  drafting  of  the  measure; 
but  the  Government  will  make  it  (juite  clear,  before  the  end  of  the 
Conference,  what,  in  their  view,  is  the  best  method  of  consulting 
the  parties  concerned  on  these  proposals. 

I  hope  that  these  suggestions  will  meet  the  views  which  have 
been  expressed  by  the  members  of  the  Committee.  I  can  sum  them 
up  very  shortly. 

There  is,  first  of  all,  the  general  acceptance,  as  a  basis  for 
drafting  the  Bill,  of  the  principles  laid  down  by  the  Finance  sub- 
Committee.  Then  there  are  these  two  Committees  to  be  set  up, 
the  one  a  small  body  dealing  with  the  question  of  the  States,  and 


the  other  a  fact-finding  Committee  which  can  get  to  work  rapidly 
and  provide  the  material  on  which  final  decisions  are  taken.  Then, 
before  the  end  of  the  Conference,  the  Government  must  state  its 
proposals  and  make  its  own  recommendations  as  to  the  best  method 
of  consulting  the  parties  concerned  on  the  few  points  which  may 
Jbe  left  over  to  be  decided  after  these  Committees  have  reported. 

I  put  these  proposals  forward,  and  I  hope  they  will  meet  with 
^general  acceptance  by  the  Federal  Structure  Committee.  I  think 
it  will  be  seen  that  very  considerable  efforts  have  been  made  to 
meet  those  difficulties  which  have  been  raised  by  members  of 
the  Federal  Structure  Committee  and  to  produce  a  scheme  which 
will  conduce  to  that  general  harmony  of  which  His  Highness  of 
Bikaner  has  so  eloquently  spoken.  I  hope  these  points  will  be 
favourably  considered  and  accepted  by  this  Committee. 

Chairman:  We  are  very  much  obliged  to  Lord  Peel.  Certainly 
great  strides  have  been  made  towards  coming  to  an  agreement,  and 
I  think  the  differences  have  nearly  all  been  composed.  I  hope  we 
shall  do  our  best  to  accept  that. 

Sir  Akbar  Hydari:  My  Lord,  I  entirely  endorse  what  Lord  Peel 
has  said ;  and  this  represents  what  was  really  in  our  minds. 

Dr.  Ambedkar :  I  should  just  like  to  say  one  thing.  Lord  Peel 
*aid  just  now  that  there  was  general  agreement  regarding  the 
principles  enunciated  in  the  Report  of  the  Federal  Finance  sub- 
Committee.  Now,  whatever  may  be  the  view  of  the  other  members 
of  the  Federal  Structure  Committee,  I  should  for  myself  like  to 
make  this  reservation,  that  I  certainly  do  nctf  agree  with  the 
principles  enunciated  by  the  Federal  Finance  sub-Committee ;  and 
I  should  for  myself  like  to  say  that  I  have  no  objection  to  the 
.appointment  of  this  Committee,  provided  it  is  distinctly  understood 
that  the  Committee  has  a  right  to  suggest  alterations  and  amend- 
ments of  the  principles,  in  order  that  the  future  financial  system 
for  the  Federal  Government  may  be  a  sound  system. 

Mr.  Gandhi :  I  should  like  to  say  a  few  things,  Lord  Chancellor, 
with  your  permission.  I  have  very  serious  misgivings  about  the 
result  of  this  proposed  Committee,  although  the  scope  of  it  has 
been  very  considerably  altered,  and  therefore  it  is  less  open  to 
objection.  I  would,  however,  in  order  not  to  press  my  objection 
at  this  stage,  suggest,  along  the  very  lines  adumbrated  by  Lord 
Peel,  that  this  question  might  be  taken  up  at  a  later  stage  when 
we  are  about  to  gather  the  loose  ends.  He  says — I  think  very 
properly — that  His  Majesty's  Government  cannot  at  the  present 
stage  say  what  would  be  the  machinery  adopted  in  order  tnat  the 
conclusions  of  the  proposed  Committee  might  be  examined  by  some 
Committee  or  some  body  that  would  be  in  a  way  representative 
of  the  Round  Table  Conference.  I  think  that  is  a  very  sound 
objection.  There  will  undoubtedly  be  several  matters  left  over  by 
the  time  the  deliberations  of  this  Committee  and  of  the  Plenary 
Session  of  the  Round  Table  Conference  are  concluded, 


If  rumour  in  this  case  is  not  baseless,  we  may  hope  that  Novem- 
ber 10th  will  be  the  final  day  of  our  sitting — I  mean  the  sitting  of 
the  Round  Table  Conference  also — and,  if  that  is  so — and  I  hope- 
it  is  so — there  would  be  things  left  over  with  regard  to  certain 
details,  and  perhaps  also  with  regard  to  fundamental  principles, 
for  which  some  machinery  will  have  to  be  devised.  It  might  then 
be  proper  to  endorse  the  appointment  of  the  Committee  which  Lord 
Peel  suggests,  and  which  His  Majesty's  Government  seem  to  desire; 
and,  if  that  is  done,  my  objections  need  not  be  pressed.  But,  at 
the  same  time,  I  should  like  to  state  my  objections. 

As  members  are  aware,  on  behalf  of  the  Congress  there  is  a 
claim  or  demand  that  there  should  be  an  impartial  investigation 
of  these  obligations,  financial  and  fiscal,  that  the  National  Govern- 
ment will  be  called  on  to  shoulder.  It  seems  to  me  it  would  be 
putting  the  cart  before  the  horse  for  me,  representing  the  Congress,, 
to  say  there  should  be  an  allocation  of  these  debts,  and  that  an 
Expert  Committee  should  be  called  upon  to  make  that  allocation, 
when  I  know  that  at  some  stage  or  other  I  would  be  raising  objec- 
tions to  the  obligations  themselves.  If  that  Committee  knew  that 
the  obligations  were  not  so  formidable  as  they  appear  to  be  to-day, 
their  allocation  would  be  of  a  different  character;  or,  if  they  are 
absolutely  rigid  and  not  a  rupee  is  to  be  taken  away  from  themr 
that  also  would  affect  the  character  of  the  allocation.  "l  have  there- 
fore the!  gravest  misgivings  as  to  the  results  of  the  deliberations  of 
that  Committee,  and  as  to  the  action  that  I  would  then  be  justified 
in  taking  on  behalf  of  the  Congress. 

My  second  objection  is  that  this  Committee,  although  its  scope 
will  be  restricted,  will  really  be  doing  the  work  that  the  National 
Government  or  the  Federal  Government  should  do.  If  His 
Majesty's  Government  feel  insecure  as  to  the  ability  of  the  Federal 
Government  to  discharge  its  obligations  from  the  sources  of  revenue 
that  will  be  accepted  as  common,  surely  there  are  other  methods 
of  giving  them  a  sense  of  security  as  to  the  ability  of  the  National 
Government  to  cope  with  the  obligations  that  might  legitimately 
fall  on  its  shoulders.  It  cannot  be  done,  in  my  humble  opinion,, 
through  a  Committee  of  this  character. 

When  I  agreed  roughly  to  the  sources  of  revenue  to  be  common, 
I  had  in  mind  undoubtedly  that  I  should  be  able  to  press  for  total 
repeal  of  the  Salt  tax,  merely  by  way  of  instance;  but  I  should 
not  in  any  way  bind  myself  even  to  the  other  taxes.  I  know  that 
legally  I  do  not  do  so;  but  if  there  is  a  recommendation  on  the 
part  of  the  Committee,  or  if  there  are  some  calculations  based 
upon  the  rigidity  of  the  taxes  that  are  enumerated  there/  I  should 
again  feel  that  I  had  not  done  justice  to  the  cause  that  I  represent. 

Therefore,  for  these  three  reasons,  I  have  very  grave  misgivings 
as  to  giving  my  consent  to  the  appointment  of  this  Committee  and 
then  finding  myself  debarred  from  raising  objections  of  a  funda- 
mental character.  So  what  really  would  please  me,  as  representing 
the  Congress,  is  that  this  matter  might  be  left  over  entirely  for  the 
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National  Government  to  investigate  and  decide.  It  should  be 
enough  just  now  for  His  Majesty's  Government  to  know  and  feel 
absolutely  reassured — and  for  that  they  are  entitled  to  any  assur- 
ances, legal  or  otherwise,  that  they  may  desire — but  this  delicate 
thing  (to  me  it  ia  a  delicate  thing)  should  be  left  over  to  the 
National  Government.  For  these  reasons,  if  this  Committee  wishes 
to  express  an  opinion  on  the  point  now  instantly,  then  I  must  press 
these  objections  of  mine.  Otherwise,  in  order  that  we  may  nave 
an  agreed  settlement  in  this  matter 9  1  would  suggest  that  the  matter 
may  be  for  the  present  left  over,  so  that,  by  the  time  we  approach 
the  end  of  our  labours,  we  shall  all  be  in  a  better  position  to  make 
up  our  minds. 

Sir  Samuel  Iloare :  I^ord  Chancellor,  There  are  two  observations 
that  I  should  like  to  make  in  response  to  what  Mr.  Gandhi  has  just 
said.  I  say  at  once  that  1  welcome  the  conciliatory  spirit  with 
which  he  seems  this  morning  to  have  approached  the  question  of 
our  difficulties.  The  first  observation  I  wish  to  make  is  iu  con- 
nection with  what  he  said  about  the  Conference  coming  to  an  end 
on  November  10.  I  should  not  have  made  any  comment  upon 
that  observation  were  it  not  for  the  fact  that,  in  one  of  the  news- 
papers to-day,  there  is  a  statement — which  I  dare  say  a  good  many 
members  of  the  Committee  have  already  seen — in  which  it  is  defi- 
nitely said  that  His  Majesty's  Government  have  decided  to  break 
up  the  Itound  Table  Conference  and  to  bring  it  to  an  end  in  the 
second  week  in  November.  I  should  like  to  say,  on  behalf  of  His 
Majesty's  Government,  that  there  is  not  a  word  of  truth  in  that 
statement.  The  Prime  Minister  himself  is  making  a  disclaimer 
in  the  Press  in  the  course  of  the  next  hour  or  two;  but  I  wish, 
upon  this,  the  first  occasion  that  I  have,  to  tell  my  colleagues  of 
this  Committee  that  nothing  is  further  from  our  mind.  We  are 
perfectly  prepared  to  go  on  with  the  work  of  the  Round  Table 
Conference  as  long  as  you  and  we  think  that  a  useful  purpose  can  be 
served  by  our  deliberations.  We  have  not  the  least  intention  of 
bringing  it  to  a  perrnature  end.  Therefore,  any  rumours  about  a 
particular  date,  such  as  those  mentioned  by  Mr.  Gandhi  this 
morning,  really,  so  far  as  Ilia  Majesty's  Government  are  concerned, 
have  no  foundation  whatever. 

The  next  observation  I  should  like  to  make  is  this.  It  seemed 
to  me,  listening  to  Mr.  Gandhi  just  now,  that  he  was  anxious — and 
from  his  point  of  view  naturally  anxious — to  state  his  misgivings, 
and  to  put  in  a  caveat  from  the  point  of  view  of  those  whom  he 
represents  in  Imlia  as  to  the  procedure;  but  I  did  not  gather  from 
him  that  he  definitely  wished  to  oppose  the  compromise  suggested 
by  Lord  Peel.  I  hope  that  that  is  so;  and  I  do  sincerely  think  that 
if,  in  expressing  his  misgivings,  he  will  none  the  less  allow  the 
compromise  to  go  through  this  morning,  he  is  not  in  the  least 
compromising  his  own  position.  The  question  that  he  raised — 
namely,  the  question  aa  to  whether  the  Federal  Government  should, 
in  whole  or  in  part,  be  responsible  for  the  "  Imperial  "  debt — 
is  a  question  that  seems  to  me  to  have  nothing  whatever  to  do  with 


the  work  of  the  two  Committees  that  we  are  discussing  now.  That 
is  a  very  big  question,  and  he  and  I  will  be  the  first  to  admit  it  is> 
a  very  controversial  question ;  but  I  do  suggest  to  him  that  it  doe& 
not  really  come  up  upon  the  proposals  of  these  two  Committees  that 
we  are  discussing  this,  morning.  I  would  therefore  ask  him  not  to 
press  it^at  this  stage.  No  doubt,  a  time  will  come  during  our 
discussions  in  which  we  must  debate  it;  but  I  venture  to  suggest 
to  him  that  this  id  not  the  stage,  and  that  that  proposal  really  lias 
nothing  whatever  to  do  with  these  two  Committees.  I  would  there- 
fore venture  to  reinforce  what  Lord  Peel  has  just  said — to  express 
the  hope  that,  now  that  we  have  reduced  our  points  of  difference  to 
such  a  minimum,  we  should  agree  with  the  suggestions  that  he  has 
made  and  accept  the  recommendations  of  the  Finance  sub-Com- 
mittee upon  that  basis. 

**  Mr.  Jinnah:  I  just  want  to  say  one  word.  I  want  to  under- 
stand one  point.  After  the  Committees  have  made  their  Reports, 
I  understand  that  some  proposals  will  be  formulated  by  His 
Majesty's  Government.  I  understood  Lord  Peel  to  use  the  expres- 
sion "  decisions  will  be  taken,"  and  then  the  interests  concerned 
will  be  consulted,  and  the  procedure  by  which  they  will  be  consulted 
will  be  announced  later  on.  I  did  not  quite  see  the  force  of  the 
words  "  final  decisions."  If  I  am  to  understand  this  to  be  the 
meaning — that,  after  the  Committees  have  reported,  His  Majesty's 
Government  will  formulate  their  proposals  and  consult  the  parties 
concerned  before  any  final  decision  is  taken,  then  I  accept  it. 

Sir  Samuel  11  oar  e :  I  did  not  understand  Lord  Peel's  use  of  the 
word  "decisions"  to  mean  anything  final.  What  I  did  under- 
stand him  to  mean  was  that  it  would  be  the  provisional  conclusions 
of  the  Committee.  Quite  obviously  they  would  not  be  final  deci- 
sions. 

Sir  Tej  Bahadur  Sapru:  So  far  as  Lord  Peel  says  that  the 
principles  set  out  in  the  Report  must  be  accepted  as  a  general  basis, 
I  have  no  exception  to  take.  That  has  been  iny  position  all  along. 
Coming,  then,  to  the  Expert  Committee,  I  hope  Lord  Peel  will 
correct  me  if  I  have  wrongly  understood  him.  I  understood  Lord 
Peel  at  the  present  moment  to  suggest  that  this  Committee — call 
it  by  whatever  name  you  like;  Expert  Committee  or  a  Committee 
of  Competent  Persons,  or  anything  you  like — is  going  to  work  out 
the  details  in  accordance  with  the  recommendations  contained  in 
his  Report.  If  that  be  his  meaning,  then  I  have  no  objection. 
But  if  what  Lord  Peel  means  is  that  this  Committee  should  be 
also  at  liberty  to  replace  any  principles  laid  down  by  him  in  his 
Report  or  to  vary  any  principles,  then,  frankly,  I  will  not  agree. 

Lord  Peel:  May  I  interrupt  for  one  moment?  I  think  I  did 
explain,  did  I  not,  that  that  was  the  very  point  I  wanted  to  meet. 
We  were  trying  to  meet  Sir  Tej  Bahadur  Sapru's  objection,  and 
that  was  the  reason  for  the  close  limitation  set  out  in  the  powera 
of  the  Committee.  It  was  all  to  meet  you,  Sir  Tej. 
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Sir  Tej  Bahadur  Sagru :  Then  J  take  it  that  what  Your  Lordship 
suggests  now  is  that  this  fact-finding  Committee  will  only  find  facts 
in  accordance  with  the  principles  laid  down  in  the  ReportP 

Lord  Peel :  Yes. 

Sir  Tej  Bahadur  Sapru :  Well,  if  that  be  so,  I  have  no  Objection 
at  all;  but  again  I  should  like,  like  both  Mr.  Gandhi  and 
Mr.  Jinnah,  to  be  satisfied  in  regard  to  the  procedure  that  is  to  be 
adopted  for  coming  to  final  decisions,  because  I  take  it,  after  the 
point  was  raised  by  Mr.  Jinnah,  that  it  was  not  intended  to  come  to 
any  decisions  immediately  after  the  Report  has  been  submitted,  but 
to  arrive  at  tentative  proposals,  and  that  those  tentative  proposals 
will  be  laid  before  a  Committee  or  before  the  whole  Conference,  or 
that  you  will  devise  some  sort  of  machinery  in  order  to  arrive  at  final 
decisions.  If  that  be  the  understanding,  then  I  have  no  objection 
at  all. 

Mr.  Gandhi:  But  it  is  clearly  subject  to  the  principles  that 
Lord  Peel  himself  adumbrated. 

Sir  Tej  Bahadur  Saprv :  As  regards  the  other  Committee  sug- 
gested by  Lord  Peel,  I  have  no  objection  to  that. 

Chairman  :  I  think  the  position  now  is  that,  thanks  to  the  tact 
and  good  sense  of  the  parties,  we  have  arrived  at  a  compromise 
which  is  a  workable  compromise;  and  we  are  very  much  indebted  to 
Lord  Peel  and  those  who  are  associated  with  him  for  having  brought 
us  this  happy  result.  I  quite  appreciate  Mr.  Gandhi's  caveat,  and 
that  will  appear  in  the  record  of  the  proceedings ;  and  I  also 
appreciate  Dr.  Ambedkar's  caveat.  That,  however,  does  not  pre- 
vent us  at  all  from  accepting  this  very  helpful  compromise.  We 
have  made  a  very  long  step  forward  towards  our  future  work.  We 
will  report  in  that  sense ;  and  let  me  express,  at  any  rate,  my  perso- 
nal thanks  and  your  personal  thanks  to  Lord  Peel  and  the  sub- 
Committee. 

(The  Committee  adjourned  at  1-5  p.m.  and  resumed  at  2-30  p.m.) 


HEAD  8. 

The  Federal  Court — (continued). 

Dr.  Ambedkar:  Lord  Chancellor,  It  seems  to  me  that,  in  con- 
sidering the  establishment  of  a  Federal  Court  in  India,  there  are 
three  questions  with  which  we  are  mainly  concerned.  The  first 
question  is  the  jurisdiction  of  the  Federal  Court;  the  second,  the 
enforcement  of  the  judgments  and  decisions  of  the  Federal  Court; 
and  the  third,  the  organisation  of  the  Federal  Court.  I  propose 
to  offer  a  few  remarks  on  each  of  these  heads,  and  the  first  head 
that  I  propose  to  take  for  consideration  is  the  jurisdiction  of  the 
Federal  Court. 

It  is  an  accepted  proposition  that  one  of  the  functions  of  the 
Federal  Court  is  to  interpret  the  Federal  Constitution.  The  distin- 
guishing feature  of  a  federal  government,  as  contrasted  with  a 
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unitary  system  of  government,  is  that  there  is,  in  a  federal  govern- 
ment, a  division  of  functions  which  constitutes  the  essence  of 
federation.  There  are  two  spheres,  one  allotted  legally  to  the 
Federal  Government  and  another  allotted  to  the  State  or  the  Pro- 
vincial Government;  and  the  important  thing  in  a  Federation  is 
to  see  that  the  one  does  not  interfere  in  the  sphere  of  the  other. 
In  order  to  see  that,  there  is,  of  course,  the  evident  necessity  of  a 
Federal  Judicature  which  will  keep  the  two  governments  restricted 
to  the  spheres  allotted  to  them.  That  is  one  purpose  for  which  a 
Federal  Court  is  necessary.  But  it  seems  to  me  that  there  is  also 
a  second  purpose  which  a  Federal  Court  of  Judicature  must  perform. 
The  Federal  Court  of  Judicature  is  also  what  may  be  called  a 
Court  of  international  justice.  One  of  the  objects  which  has  led 
many  national  governments  to  form  a  federation  is  to  see  that 
disputes  between  different  governments  and  different  units  which, 
before  the  formation  of  the  federation,  used  to  be  decided  by 
diplomacy,  or  by  war,  failing  diplomacy,  should  be  decided  by 
judicial  decisions  of  a  Federal  Court,  to  which  they  are  all  subject. 
That  is  the  view  taken  by  the  Supreme  Court  of  the  United  States 
of  America  itself;  and,  with  your  permission,  I  would  just  like  to 
read  a  small  paragraph  from  one  of  the  judgments  of  the  Supreme 
Court  of  the  United  States  of  America  reported  in  Louisiana  v. 
Texas  ^  176  U.S.,  page  21. 

Chairman:  What  is  the  date  of  that? 

J}r.  Ambedkar:  1900.  This  is  what  Mr.  Justice  Brown  said 
regarding  the  function  of  the  Supreme  Court:  — 

"  In  view  of  the  solicitude  which,  from  time  immemorial, 
States  have  manifested  for  the  interests  of  their  own  citizens; 
of  the  fact  that  wars  are  frequently  waged  by  States  in 
vindication  of  individual  rights,  of  which  the  last  War  of 
Independence,  the  Opium  War  of  1840  between  Great  Britain 
and  China,  and  the  war  which  is  now  being  carried  on  in 
South  Africa  between  Great  Britain  and  the  Transvaal 
Republic,  are  notable  examples;  of  the  further  fact  that  trea- 
ties are  entered  into  for  the  protection  of  individual  rights, 
and  that  international  tribunals  are  constantly  being  estab- 
lished for  the  settlement  of  rights  of  private  parties — it  would 
seem,  a  strange  anomaly  if  a  State  of  this  Union,  which  is 
prohibited  by  the  Constitution  from  levying  war  upon 
another  State,  would  not  invoke  the  authority  of  this  Court 
to  raise  an  embargo  which  had  been  established  by  another 
State  against  its  citizens  and  their  property.  An  embargo, 
though  not  an  act  of  war,  is  frequently  resorted  to  as  a 
preliminary  to  a  declaration  of  war,  and  may  be  treated  in 
certain  instances  as  a  sufficient  casus  belli." 

He  goes  on  further  to  point  out  that  there  are  many  cases  which 
may  arise  under  a  federation  which,  in  the  event  of' the  absence  of 
federation,  would  be  decided  by  diplomacy  or  war;  and  the  Federal 
Judicature,  therefore,  in  order  to  prevent  such  a  catastrophe,  must 
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make  ample  provision  for  a  wide  jurisdiction  of  the  Federal  Court 
which  would  enable  it  to  give  justice  in  all  such  cases.  Taking* 
that  standpoint,  Lord  Chancellor,  I  think  that  the  scheme  which 
was  adumbrated  in  the  observations  which  you  were  kind  enough  to 
address  to  the  Committee  the  other  day,  regarding  the  jurisdiction 
of  the  Federal  Court,  is  somewhat  inadequate,  if  you  will  pardon 
my  saying  so. 

According  to  the  observations  which  you  made  the  other  day, 
the  judicial  power  is  to  extend  to  matters  arising  between  Units  of 
the  Federation,  State  versus  State,  Province  versus  State,  and  the 
Commonwealth  of  India  versus  a  State  or  a  Province.  I  do  not 
know  whether  the  word  "  State  "  is  used  to  refer  to  an  incorporated 
body  or  to  the  State  in  its  position  of  trustee,  guardian  or  repre- 
sentative of  the  citizens.  But,  apart  from  that,  it  seems  to  me  that 
the  Federal  Judicature  must  make  provision  for  matters  arising 
between  one  Unit  and  a  citizen  of  another  Unit.  Take  this  case. 
Assume,  that  an  Indian  State,  which  becomes  a  Unit  of  the  Federa- 
tion, borrows  money  through  the  contemplated  Loans  Board  in  the 
open  market.  Assume,  further,  that  a  resident  of  the  Province  of 
Bombay  subscribes  to  that  loan  ;  and  assume  that  the  State  fails  to 
meet  its  obligation.  What  is  the  remedy?  Under  the  scheme,  I 
do  not  see  any  provision  made  for  the  Federal  Judicature  to  take- 
due  cognisance  of  a  matter  of  this  sort.  Take  another  illustration. 
We  have  what  are  called  the  ceded  territories  in  the  possession  of 
the  British  Government.  The  States  are  demanding  that  these 
ceded  territories  shall  be  returned;  or,  if  they  are  not  retxirnecl, 
certain  compensation  shall  be  given  to  them,  fiuppose  that,  in  a 
reded  territory,  the  British  Government  has  made  a  grant  of  land 
to  a  certain  individual,  and  suppose  that,  after  the  rendition  of 
the  territory  to  the  Indian  State,  the  State  Ruler  also  makes  a  grant 
of  the  same  land  to  another  individual.  You  have  here  a  case 
where  there  is  one  subject  matter  of  the  same  grant  made  by  two 
different'  authorities  to  two  different  persons.  What  is  the  remedy 
for  the  adjudication  of  a  dispute  of  this  sortP  Is  the  Federal  Court 
going  to  take  cognisance  of  it  or  not?  Again,  take  the  case  of  two 
persons  between  whom  there  is  litigation,  but  who  reside  in  different 
Units  of  the  Federation.  Which  is  the  Court  which  is  going  to 
take  cognisance  of  the  case?  These  are  some  of  the  matters  which, 
I  find,  are  not  provided  for  in  the  observations  that  you  addressed 
to  us  the  other  day. 

Comparing  the  constitution  suggested  in  your  scheme  for  a 
Federal  Court  in  India  with  the  jurisdiction  of  the  Federal  Courts 
in  Australia  and  in  the  United  States  of  America,  I  think  the  scheme 
entirely  falls  short  of  the  necessities  of  a  federal  government.  In 
Australia,  under  Section  75,  the  Australian  High  Court  has  juris- 
diction in  all  matters  (1)  arising  under  any  treaty,  (2)  affecting 
the  consuls  or  other  representatives  of  other  countries,  (3)  in  which 
the  Commonwealth  or  a  person  suing  or  being  sued  on  behalf  ol 
the  Commonwealth  is  a  party,  (4)  between  States  or  between  resi- 
dents of  different  States,  or  between  a  State  and  resident  of  another 
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State,  and  (5)  in  which  a  writ  of  mandamus  or  prohibition  or  in- 
junction is  sought  against  an  officer  of  the  Commonwealth.  Accord- 
ing to  Section  76,  it  can  also  have  jurisdiction  with  regard  to  matters 

(1)  arising  under  the  constitution  or  involving  its  interpretation, 

(2)  arising  under  any  laws  made  by  the  Parliament,  (3)  of  admiralty 
and  maritime  jurisdiction,  and  (4)  relating  to  the  same  subject 
matter  claimed  under  the  laws  of  different  States.     Turning  to  the 
Constitution  of  the  United  States,  Article  3  (2),  the  judicial  power 
of  the  United  States  is  said  to  extend  (1)  to  all  cases  in  law  and 
equity  arising  under  the  constitution,  the  laws  of  the  United  States, 
treaties  made  or  which  shall  be  made  under  their  authority;  (2)  to 
all  causes    affecting   ambassadors    or    other    public    ministers    and 
consuls;   (3)  to  all  cases  of  admiralty  and  maritime  jurisdiction; 

(4)  to  controversies  to  which  the  United  States  shall  be  a  party; 

(5)  to  controversies  between  two  or  more  States ;  (6)  to  controversies 
between  a  State  and  a  citizen  of  another  State  (which  of  course 
subsequently  has  been  abrogated  by  the  eleventh   amendment  of 
the  constitution) ;  (7)  to  controversies  between  citizens  of  different 
States ;  (8)  to  controversies  between  citizens  of  the  same  State  claim- 
ing; lands  under  grants  of  different  States;  and  (9)  to  controversies 
between  a  State  or  the  citizens  thereof  and  foreign  States'  citizens 
or  subjects.     My  submission  therefore  is  that,  if  this  Federal  Court 
is  going  to  be  federal  in  the  real  sense  of  the  word — that  is  to  say, 
if  it  is  going  to  cover  all  cases  of  dispute  between  Units  of  the 
Federation  or  between  citizens  of  the  different  Units — then  the  list 
must  be  revised  and  must  be  brought  into  conformity  with  the 
federal  jurisdiction  that  has  been  given  in  countries  like  Australia 
or  the  United  States. 

Now,  the  next  point  that  I  wish  to  submit,  Lord  Chancellor,  is 
this — that,  although  India  is  going  to  be  a  federal  country,  yet 
India  cannot  be  satisfied  with  the  extent  of  jurisdiction  which  the 
Federal  Courts  in  countries  like  Australia  and  the  United  States 
have  at  present.  There  are  certain  peculiar  circumstances  about 
India  which  do  not  obtain  in  those  countries.  Consequently,  my 
submission  is  that  the  federal  jurisdiction  of  the  Federal  Court  in 
India  must  not  only  be  in  conformity  with  the  federal  jurisdiction 
of  the  Federal  Courts  in  Australia  and  the  United  States,  but  it 
must  have  federal  jurisdiction  in  matters  relating  to  fundamental 
rights  and  the  minority  safeguards. 

Chairman:  Will  you  refer  me  to  the  fundamental  rights  clause 
in  the  U.  S.  A.  Constitution P 

Dr.  Ambedkar:  Yes,  I  will. 

Chairman:  Just  tell  me  where  it  is,  if  you  do  not  mind.  I  know 
it  so  well,  but  at  the  moment  I  cannot  put  my  hand  on  it. 

Dr.  Ambedkar :  I  am  sorry,  I  have  not  got  it. 

Chairman :  I  was  thinking  of  the  clause  which  began  about  the 
privileges  and  immunities  of  free  citizens  in  the  various  States — 
about  the  people  of  each  Province  and  State  having  free  ingress  and 
egress,  and  tnat  sort  of  thing.  However,  we  will  not  waste  our 


time  because  I  cannot  put  my  hand  on  it  at  the  moment.    Section  2 
4>f  Article  IV  is  the  one  I  was  thinking  of. 

Dr.  Ambedkar:  My  submission  is  this — that  whatever  may  be 
the  manner  in  which  we  define  the  fundamental  rights,  or  whatever 
may  be  the  manner  in  which  we  define  minority  rights,  the  im- 
portant problem  is  to  see  that  they  are  properly  safeguarded.  My 
reasons  are  these.  The  Federal  Constitution  which  we  are  going 
to  have  is  not  going  to  be,  with  all  the  protests  that  some  of  us  are 
making,  a  perfect  Federation.  We  shall  have  probably  a  Federa- 
tion between  British  India,  with  all  the  popular  and  representative 
institutions,  and  the  Indian  States  with  210  popular  and  representa- 
tive institutions  in  them.  I  am  only  imagining.  Probably  the 
result  may  be  otherwise;  and,  if  so,  nobody  will  be  more  happy 
than  myself.  But  we  shall  have  this  situation,  namely,  that  of  a 
federation  between  a  democracy  and  an  autocracy,  and  we  shall 
have,  as  I  say,  within  British  India,  a  government  not 'of  political 
majorities,  but  a  government  in  the  main  of  communal  majorities. 
My  view,  therefore,  is  that  the  question  of  the  protection  of  funda- 
mental rights,  and  the  question  of  the  protection  of  minority  rights, 
assume  far  greater  importance  in  India  than  it  can  assume  in  any 
other  constitution ;  and  the  duty  absolutely  to  guarantee  the  funda- 
mental rights,  whatever  they  are  and  the  minority  rights,  whatever 
they  are,  becomes  paramount.  The  best  way  of  doing  this  seems  to 
me  to  be  to  endow  the  Federal  Court  with  a  jurisdiction  to  hear 
matters  arising  o\it  of  them.  That  is  my  submission.  Everywhere, 
whether  a  question  arises  regarding  fundamental  rights  or  minority 
safeguards,  whether  in  British  India  or  in  a  Native  State,  the 
Federal  Court  must  have  jurisdiction  to  hear  them. 

Chairman:  Would  you  include  cases  of  commercial  discrimina- 
tion P 

Dr.  Ambedkar :  Yes.  If  we  all  agree  that  it  should  be  a  funda- 
mental right  that  there  .shall  be  no  commercial  discrimination,  then 
it  should  come  within  the  jurisdiction  of  the  Federal  Court.  So 
much  with  regard  to  the  jurisdiction  of  the  Federal  Court. 

The  next  point  that  I  wish  to  touch  upon  is  with  regard  to  the 
enforcement  of  the  decisions  of  the  Federal  Court.  The  note  which 
you  have  been  kind  enough  to  circulate,  Lord  Chancellor,  does  not 
suggest  any  legal  measures  for  the  enforcement  of  the  decisions  of 
the  Federal  Court.  The  matter,  I  understand,  is  to  be  left  to  the 
different  States  and  to  the  different  Provinces ;  and  you  rather  give 
us  the  admonition  that  we  must  not  distrust  the  bond  fides  of  the 
Provinces  or  the  States,  and  that  we  must  assume  that  they  will 
faithfully  abide  by  the  decisions  of  the  Federal  Court  and  give 
effect  to  them.  Now,  Lord  Chancellor,  I  feel  that  we  ought  to 
follow  the  maxim  which  John  Stuart  Mill  laid  down,  that  if  all 
men  were  good  there  would  be  no  necessity  for  making  laws;  but 
that  we  are  obliged  to  make  laws  because  we  know  that  certain 
people  are  bad.  So  I  rather  take  the  view  that  the  matter  should 
not  be  left  in  this  undecided  manner  and  I  say  this,  that  I  am 
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strengthened  in  the  attitude  that  I  take  up  by  the  experience  of  the 
Supreme  Court  in  the  United  States.     If  you  will  pardon  me,   I 
propose  to  draw  the  attention  of  the  Committee  to  the  history 
regarding  the  enforcement  of  the  judgments  of  the  Supreme  Court. 
I  should  like  first  of  all  to  draw  your  attention  to  the  case  of 
Chi  * holm  v.  Georgia,  decided  in  1793.     The  Supreme  Court,  under 
the  federal  jurisdiction  which  it  had,  granted  a  decree  in  favour  of 
Mr.  Chishofm  for  the  recovery  of  a  certain  debt  against  the  State 
of    Georgia.      But,    as    history    shows,    the    State    of    Georgia 
rose  in  arms  against  the  Supreme  Court,  and  refused  to  honour 
the  decree  on  the  ground  that  it  was  an  affront  to  a  sovereign 
State;  and  the  judgment  of  the  United  States  Supreme  Court  re- 
mained in  abeyance — it  was  not  executed.     So  much  so,  that  it  wa» 
this  attitude  of  the  State  of  Georgia  which  led  to  the  eleventh 
amendment,  which  took  away  the  federal  jurisdiction  given  to  the 
Supreme  Court  of  the  United  States  as  between  a  State  and  a  citizen 
of   another   State.     Another   illustration   is   the   case   of    Virginia 
v.    West   Virginia.     After   the   Civil   War   there  was   a   partition 
of  the  old  State  of  Virginia  into  two  States,  Virginia  and  West 
Virginia.     This  occurred  in  1861,  and,  as  a  part  of  this  agreement, 
West  Virginia  agreed  to  pay  a  just  proportion  of  the  Puolic  Debt 
incurred  by  the  parent  State  prior  to  January  1st,   1861.     This, 
obligation  was  reaffirmed  in  the  eighth  article  of  the  West  Virginia 
Constitution.     For  forty  years,  Virginia  did  all  in  her  power  to 
induce,  by  friendly  negotiation,  West  Virginia  to  settle  the  claim. 
All  this  proved  unavailing,  ami,  in  1906,  Virginia  took  the  matter 
to  the  Supreme  Court  of  the  United  States.     West  Virginia  proved 
most  obstructive,  and  first  of  all  refused  to  submit  to  the  jurisdic- 
tion of  the  Supreme  Court.     It  took  objection  from  1906  to  1911 
merely  to  the  jurisdiction  of  the  Supreme  Court.     Then,  when  the 
Supreme  Court  decided  that  it  had  jurisdiction,  the  Supreme  Court 
appointed  a  Master  to  go  into  the  accounts  and  to  prepare  a  report. 
A  report  was  prepared,  and  then  again  West  Virginia  took  some 
three  years  in  challenging  that  report.     After  that  sue  asked  foi 
time  for  her  Legislature  to  consider  whether  the  obligation  should 
be    honoured.      That    dragged    matters    on     until     1913.      Then 
she   asked    for   time    to    file    a   supplementary   written    statement 
after  the  report  had  been  made  and  objections  overruled.     In  1915, 
all  methods  of  obstruction  having  failed,  the  Court  pronounced 
judgment.    For  four  years,  West  Virginia  refused  to  look  at  the 
judgment,  but  in  1919  she  was  persuaded  to  honour  the  debt. 

Mr.  Jinnah:  Assuming  that  difficulty  to  exist,  what  do  you 
suggest  P 

Dr.  Ambedkar:  My  suggestion  is  this.  I  must  tell  you  that 
my  feelings  on  the  subject  are  really  rather  high;  and  I  do  say 
this,  that  for  a  long  time  to  come  there  will  be  communalism  anct 
there  will  be  provincialism,  and  I  am  not  at  all  certain  that,  in  all 
this  turmoil  of  communalism,  the  judgments  of  the  Supreme  Court 
or  the  Federal  Court — whichever  you  like  to  call  it — are  not  likely 
to  be  flouted.  As  a  member  speaking  for  a  minority,  and  as  a 


member  speaking  for  a  minority  which  at  present  has  no  righto 
and  which  is  claiming  rights  and  which  meets  with  opposition  in 
every  centre.  I  am  not  at  all  certain  that  a  Provincial  Govern- 
ment, backed  by  a  communal  majority  in  the  Council,  will  readily 
consent  to  give  effect  to  judgments  and  to  decrees  which  may  not 
be  palatable  to  its  own  interests.  That  is  my  position.  I  take  a 
very  serious  view  of  the  matter,  and  I  do  say  that.  Therefore, 
My  Lord,  I  would  suggest  that  we  ought  to  make  provision  in  the 
constitution  that  judgments  and  decisions  of  the  Supreme  Court 
shall  have  effect  given  to  them,  and  I  suggest  that  we  shoxild  follow 
and  adopt  the  provisions  that  are  entered  in  the  Australian 
Constitution.  First  of  all,  sections  118  and  51,  paragraph  26,  of 
the  Australian  Constitution  provide,  of  course,  that  faith  and 
credit  shall  be  given  to  all  laws.  That  of  course  is  nothing.  It 
is  found  also  in  the  Constittition  of  the  United  States.  Then,  with 
regard  to  the  execution  of  decrees,  you  have  in  the  Australian 
Constitution,  under  paragraph  34,  power  given  to  the  Federal 
Legislature  to  legislate  about  matters  which  are  incidental  to  other 
powers  which  are  given  to  it.  Then  you  have  certain  specific  powers 
given  in  the  Australian  Constitution  to  the  Central  Government, 
for  the  enforcement  of  decrees  and  decisions.  There  is  first  of  all 
Section  51,  Paragraph  24,  whereby  provision  is  made  for  inter- 
State  service  and  execution  of  judgments  a«  between  States,  the 
service  and  execution  throughout  the  Commonwealth  of  the  civil 
and  criminal  process  and  the  judgments  of  the  Courts  of  the  States. 
That  is  one  thing.  Then  you  have  Section  78  in  the  Australian 
Constitution — 

Chairman:  "  The  Parliament  may  make  laws  conferring  rights 
t«»  proceed  against  the  Commonwealth  or  a  State  in  respect  of 
matters  within  the  limits  of  the  judicial  power. '* 

Dr.  Ambedkar :  Yes,  that  is  one;  and  as  Your  Lordship  knows, 
by  the  Judicature  Act,  1903,  Part  9,  the  Federal  Legislature  in 
Australia  has  made  definite  provision  as  to  how  judgments  and 
decrees  shall  be  executed  against  the  States.  Then  you  have 
Section  120  of  the  Australian  Constitution — 

"  Every  State  shall  make  provision  for  the  detention  in 
its  prisons  of  persons  accused  or  convicted  of  offences  against 
the  laws  of  the  Commonwealth,  and  for  the  punishment  of 
persons  convicted  of  such  offences,  and  the  Parliament  of 
the  Commonwealth  may  make  laws  to  give  effect  to  this 
provision." 

I  therefore  submit  that  some  specific  power  ought  to  be  conferred 
upon  the  Federal  Legislature  whereby  it  can  enforce  the  decisions 
of  the  Federal  Court. 

Chairman:  What  sort  of  sanction  are  you  thinking  ofP 

Dr.  Ambedkar :  I  do  not  know  what  they  would  do;  but  my 
submission  is  that  the  matter  should  not  be  left  hanging  in  the 
air  in  this  fashion.  I  was  going  to  show  Your  Lordship,  from 


certain  extracts  I  have  made,  that  judgments  of  the  Supreme  Court 
of  the  United  States  have  been  absolutely  worthless  by  reason  of 
the  fact  that  they  were  obsessed  by  the  fact  that  their  judgments 
may  not  be  executed  but  may  be  flouted.  In  one  case,  for  instance,, 
in  the  case  of  a  Governor  of  Ohio  State,  they  did  make  an  order 
that  a  certain  fugitive  offender  who  had  gone  into  the  State  of  Ohio 
should  be  delivered  by  the  Governor.  The  Governor  refused  to  do 
so.  Then  the  State  of  Kentucky  asked  for  a  writ  of  mandamus. 
The  Court  said :  The  Constitution  does  not  give  us  power  to  execute 
our  judgment;  therefore  we  shall  not  give  a  writ  of  mandamus. 
That  was  so,  although  they  had  given  a  decision  that  the  Governor 
was  bound  to  deliver  the  fugitive.  I  could  cite  hundreds  of  cases 
in  which  the  Supreme  Court  of  the  United  States  has  refused  to 
give  relief  simply  because  it  was  oppressed  by-  the  feeling  that  it* 
judgments  might  not  be  enforced.  Unless  we  have  some  sort  of 
provision  of  this  sort,  I  cannot  see  how  the  situation  will  be  rendered 
safe. 

Chairman:  What  sort  of  legislation?  Are  you  suggesting,  for 
instance,  that,  if  judgment  was  given  against  Bengal,  you  snould 
put  a  bailiff  into  Bengal  in  some  wayP 

Dr.  Ambedkwr :  I  mean  what  I  find  in  Section  78,  that  in  the 
execution  of  civil  decrees  the  Treasurer  or  the  person  who  is  in 
charge  of  the  Treasury  shall  be  bound  to  pay. 

Chairman :  Supposing  he  does  not,  what  happens  P 

Dr.  Ambedkar :  I  suppose  they  will  haul  him  up  for  contempt. 

Sir  Maneckjee  Dadabhoy :  Where  will  he  be  tried? 

Dr.  Ambedkar :  By  the  Federal  Court,  wherever  it  states. 

Mr.  lyengar :  Who  is  to  execute  the  warrant  of  con  tempt  P 

Dr.  Ambedkar :  The  Federal  Government,  by  its  own  officers. 
I  want  the  Federal  Government  to  have  that  power.  This  was  one 
of  the  implied  powers  in  the  United  States;  and  under  Section 
120  of  the  Australian  Constitution,  the  Federal  Government  has 
the  power  to  detain  offenders  against  the  federal  law.  Supposing 
a  feaeral  law  was  passed  and  a  certain  citizen  of  a  State  abrogated 
it  and  the  Supreme  Court  passed  judgment  against  him,  and  the 
feeling  of  the  State  was  so  great  that  they  would  not  keep  the 
man  in  jail,  I  suppose,  under  the  power  given  in  section  120,  the 
Federal  Government  would  have  its  own  prisons.  If  the  Federal 
Government  is  to  see  that  justice  is  done  in  all  matters,  it  must 
have  the  power  to  see  that  judgments  are  executed.  How  it  will 
do  that  is  a  matter  beyond  me  to  say  now.  All  I  say  is  that  power 
should  be  given  in  the  constitution  to  the  Federal  Government  to 
see  that  judgments  and  decisions  are  made  effective  throughout 
India.  It  is  not  necessary  for  me  to  repeat  that,  if  the  remedy 
fails,  the  right  also  fails. 

Mr.  Jaydkar:  If  a  state  of  racial  or  communal  warfare  should 
prevail,  no  remedy  can  be  devised  which  may  not  become  futile. 
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Dr.  Ambedkar :  It  is  not  for  me  to  answer  that.  I  will  take  my 
own  case.  Suppose,  in  the  Bombay  Presidency,  we  have  a  Nasik 
Satyagraha,  and  suppose  we  have  a  fundamental  right,  which  I 
claim  in  the  first  part  of  this  Memorandum  which  I  have  submitted, 
namely,  the  right  to  enter  the  temple.  Suppose  the  magistrate 
passes  an  order  saying  that  we  are  creating  a  breach  of  the  peace, 
and  that,  unless  we  desist  from  doing  it,  we  shall  be  imprisoned. 
Suppose  we  #o  to  the  Federal  Court  under  the  jurisdiction  which 
I  say  the  Federal  Court  ought  to  have,  and  the  Federal  Court  savs 
that"  the  magistrate  was  wrong.  Suppose*  we  come  back  to  tne 
Home  Member  for  the  execution  of  the  order.  The  Home  Member, 
if  he  is  dependent  on  the  majority  of  the  orthodox  people,  will 
say  "  I  cannot  do  it/'  I  want  the  Central  Government  to  have 
some  power  to  make  its  laws  effective  under  such  conditions. 

Mr.  Jinnah :  I  thinkj  there  is  a  great  deal  of  force  in  what  you 
are  saying — that  in  order  to  execute  a  dec.ree  or  a  warrant  it  must 
be  backed  up  in  the  first  instance  by  the  Police,  and,  in  the  second 
instance,  the  final  authority  is  the  Military.  TTow  would  you 
expect  the  member  of  your  Federal  Government  in  charge  to  execute 
that  decree  or  warrant  unless  he  had  resort  to  the  Military  P 

Dr.  Ambedkar:  He  may  have.  I  am  not  putting  any  limitation 
upon  him.  I  would  give  him  the  power  that  he  thinks  will  be 
necessary  for  the  purpose.  It  may  come  to  that.  I  do  not  deny 
it;  but  what  I  say  is  this,  that  ii  you  want  to  make  sure  of  the 
protection  of  the  people  under  the  fundamental  rights  or  under 
the)  minority  rights,  whatever  they  are,  then  I  say  the  power  must- 
be  vested,  and  for  all  purposes  I  say  that  the  power  must  be  vested 
in  the  Federal  Government,  to  see  that  the  decisions  of  the  Federal 
Court  are  executed. 

Mr.  Jinnah:  It  is  not  only  that  the  power  should  be  invested, 
but  there  must  be  an  instrument  in  their  hands  to  enforce  that 
power. 

Dr.  Ambedkar:  Under  this  they  will  have  the  instrument. 

Mr.  Jinnah :  Power  may  be  vested  in  the  Federal  Government, 
but  that  power  can  only  be  enforced  if  you  have  the  instrument  to 
enforce  it. 

Dr.  Ambedkar;  The  Army. 

Mr.  Jinnah:  Quite  right;  and  therefore  what  the  Lord  Chan- 
cellor has  suggested  is — and  I  think  you  have  omitted  to  take 
notice  of  that—that,  in  the  last  resort,  it  will  be  the  Crown  who 
will  be  responsible  for  the  enforcement  of  decrees  and  orders  of  the 
Federal  Court.  And  it  is  stated  there  that  the  Crown  will  be 
responsible,  because  I  understand  up  to  the  present  moment  that 
the  position  is  this,  that  Defence  is  going  to  be  a  Crown  subject. 
Am  I  right,  Lord  Chancellor? 

Chairman:  Tea.     That  is  the  point. 

Dr.  Ambedkar:  But  the  point  I  am  making  is  this,  that  if  you 
are  dividing  functions  between  the  Federal  Government  on  the  one 


hand  and  the  Provincial  Government  on  the  other  hand,  then  if  you 
do  not  give  the  Federal  Government  the  power,  legislative  or 
otherwise,  to  give  effect  to  the  decisions  of  the  Supreme  Court,  it 
would  not  be  able  to  do  it.  That  is  my  submission. 

Mr.  Jayakar :  But,  at  the  same  time,  the  difficulty  will  not  end 
there.  I  mean,  in  the  state  of  communal  feeling  which  you  are 
imagining,  the  difficulty  will  not  end  there. 

Dr.  Ambedkar:  I  quite  agree  that  far  more  drastic  measures 
will  probably  have  to  be  adopted,  and,  as  we  know,  in  the  Swiss 
Confederation  even  the  military  is  used — at  least,  the  power  is 
given  to  the  Swiss  Federal  Government  to  use  the  military  for 
enforcing  the  judgment  of  the  Federal  Court  in  Switzerland.  I  do 
not  wish  to  prescribe  what  means  should  be  adopted,  but  what  I  say 
is  this.  Tbe  difficulty  which  arose  in  the  United  States,  that  the 
Federal  Government  liad  no  power. 

Chairman:  I  quite  follow.  Therefore,  they  would  not  take 
responsibility. 

Dr.  Ambedkar:  Yes.  That  ought  not  to  be  the  situation  in 
India. 

Lord  Lothian :  Is  not  there  this  distinction  in  America — that  the 
Federal  authority  is  able  to  proceed  as  long  as  it  is  against  an 
individual;  but  this  very  question  came  up  in  the  Convention,  and 
they  decided  that  the  Federal  Government  could  not  proceed  against 
a  State,  because  one  State  can  only  proceed  against  another  by  an 
act  of  war,  and  they,  therefore,  did  leave  it  to  the  good  sense  of 
the  community  to  bring  pressure  on  the  State  to  fulfil  the  obliga- 
tions. You  can  provide  up  to  a  certain  point  in  dealing  with  the 
individual,  but  you  cannot  provide  within  a  Federation  for  the 
proceeding  of  the  Federal  Government  against  a  State  Government 
except  by  embodving  an  act  of  war  as  part  of  your  constitutional 
procedure;  and  that  nobody  will  do.  That  is  your  difficulty. 

Dr.  Ambedkar :  Well,  I  do  not  know;  but,  as  I  say,  in  the 
United  States  also  the  President  has  the  power  to  use  the  military 
for  suppressing  rebellion. 

Lord  Lothian  :  And  that  becomes  an  act  of  war,  and  that  has 
happened  in  the  past. 

Dr.  Ambedkar :  That  provision  is  embodied  in  the  United  States 
Constitution. 

Mr.  Jayakar:  But,  surely,  the  choice  will  lie  between  civil  war 
and  federal  loyalty? 

Dr.  Ambedkar:  That  I  perfectly  realise.  I  am  not  denying  the 
point  that  you  are  making.  What  I  say  is  this,  that  we  should  not 
have  the  position  that  we  have  in  the  United  States — that  although 
there  is  a  Federal  Court  there  for  the  purpose  of  deciding  disputes 
arising  out  of  federal  jurisdiction,  there  is  no  power  in  the  Federal 
Government  to  make  those  decisions  effective.  What  I  mean  is 
that  oxir  Federal  Government  or  Federal  Legislature  should  have 
such  a  power  in  the  way  in  which  the  Australian  has  it. 
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Mr.  JinnaJi :  The  distinction  is  this,  that  in  the  United  States 
the  Federal  Government  is  in  charge  and  control  of  the  military. 
You  assume  that  your  Federal  Government  which  you  are  proposing 
should  take  over  the  control  and  responsibility  for  the  military  at 
once. 

Dr.  Ambedkar :  Well,  if  not  now,  later  on. 

Mr.  Jinnah:  What  is  to  happen  in  the  meantime  P 

Dr.  Ambedkar:  AS  I  said,  that  is  another  matter.  The  neces- 
sity for  the  employment  of  the  military  may  not  arise. 

Mr.  Jayakar:  You  will  have  to  go  to  the  Crown  to  ask  fui 
military  help. 

Dr.  Ambedkar:  Yes. 

Mr.  Jayakar:  The  Crown  is  the  ultimate  military  authority. 

Dr.  Ambedkar:  I  do  not  think  that  takes  away  the  point  that 
I  am  making.  The  power  ought  to  be  given  to  the  Federal  Legis- 
lature. In  the  United  States  of  America,  people  have  been  hanged 
by  the  States,  although  a  writ  of  error  lias  been  issued  by  the 
Supreme  Court. 

Chairman :  I  have  heard  it  said,  with  regard  to  English  Common 
Law,  that  it  is  no  use  pulling  up  a  plant  repeatedly  to  have  n  look 
at  the  roots  and  to  see  whether  it  is  growing.  English  Common 
Law  will  not  stand  that  sort  of  thing,  and  you  will  find  that  no 
code  of  law  will.  You  are  putting  very  interesting  legal  conun- 
drums; but  the  short  answer  is  that  anybody  can  make  a  tiling 
unworkable,  and  it  is  no  good  always  diving  into  tne  foundations 
to  see  if  the  foundations  are  all  right.  You  must  trust  a  good  deal 
to  the  good  sense  of  the  people.  It  took  about  nineteen  years  in  the 
Virginia  case  for  people  to  come  to  a  proper  view.  You  may  find 
that  that  may  happen  in  your  case.  There  may  be  these  difficulties 
at  first;  but  when  you  begin  to  work  together,  you  will  find  a  great 
many  of  them  disappear.  You  cannot  dig  down  to  the  foundations 
of  your  house  every  three  weeks  to  see  whether  they  are  in  order. 
You  must  trust  people  a  little. 

Dr.  Ambedkar :  My  only  reply  is  that  we  must  see  we  do  not  lay 
our  foundations  on  sand. 

Coming  to  the  third  part  of  the  subject,  namely,  the  organisation 
of  the  Federal  Court,  I  do  not  really  want  to  say  much  on  this 
because  I  agree  with  a  great  deal  that  has  already  been  said.  I 
should  like,  however,  to  make  one  observation,  namely,  that  we 
should  follow  in  this  matter  the  Australian  model,  in  so  far  as  by 
that  we  should  not  only  be  able  to  get  a  Federal  Court  of  Appeal 
for  federal  matters,  but  also  a  Supreme  Court  of  Appeal  for  India 
as  a  whole,  as  they  have  done  in  Australia,  whereby  the  Federal 
Court  not  only  hears  appeals  from  Courts  which  exercise  federal 
jurisdiction,  but  also  hears  appeals  from  Courts  in  matters  which 
are  outside  the  federal  jurisdiction. 
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I  would  particularly  point  out  that  the  Federal  Legislature  of 
India  should  be  left  free  to  invest  the  Courts  in  Indian  States  with 
federal  jurisdiction,  so  that  it  may  be  able  to  utilise  the  agency 
of  the  State  Courts  in  the  Indian  States.  Federal  jurisdiction 
should  not  be  delegated  merely  to  the  High  Courts  of  the  Provinces, 
but  certain  selected  State  Courts,  which  to  the  knowledge  of  the 
Federal  Legislature  are  functioning  efficiently,  may  also  be  selected 
as  agencies  for  the  exercise  of  federal  jurisdiction  in  certain 
matters.  The  result  of  that,  I  think,  will  be  very  important.  It 
will  first  of  all  raise  the  dignity  of  the  State  Courts ;  and,  secondly, 
it  will  link  up  the  State  Courts  with  the  whole  judicial  system  in 
India,  and  wfll  make  our  Federation  a  real  Federation. 

Mr.  Jayakar:  An  appeal  must  like  to  the  Supreme  Court,  the 
Federal  Court? 

Dr.  Ambedkar:  I  am  coming  to  that.  In  that  connection,  what 
I  would  suggest  is  that  the  State  Courts  should  consent  to  send 
their  appeals  to  the  Federal  Supreme  Court  even  in  matters  not 
affecting  federal  jurisdiction.  If  they  do  not,  I  suggest  that  we 
should  keep  the  same  open-door  policy  which  has  been  adopted  in 
the  Australian  Constitution.  In  the  Australian  Constitution,  pro- 
vision is  made  that  the  Federal  Court  or  the  High  Court  of 
Australia  shall  not  be  prevented  from  hearing  appeals  from  the 
States'  Courts.  I  would  like  to  have  that  provision  introduced  into 
our  constitution.  Further,  although  we  may  not  make  it  obligatory 
upon  the  States'  Courts  to  send  their  appeals  to  the  Federal  Court r 
we  should  prevent  the  Federal  High  Court  from  hearing  appeals 
in  case  the  States  subsequently  decide  to  give  appellate  jurisdiction 
to  the  Federal  Court  from  their  decisions.  As  I  say,  I  would 
again  follow  the  model  of  the  Australian  Constitution  by  giving  to 
the  States  the  right  to  regujate  the  right  of  appeal  from  their  Courts 
to  the  Federal  Courts.  They  may  not  give  the  same  rights  of  appeal 
as  there  may  be  from  British  Provinces;  they  may  regulate  it  if 
they  like. 

Then,  there  is  just  one  thing  I  would  like  to  say.  That  is  with 
regard  to  the  relation  of  the  High  Court  to  the  Federal  Government. 
At  present  the  Indian  High  Courts  are  Provincial  both 'for  finance 
and  for  administration,  except  the  High  Court  of  Calcutta,  which 
is,  of  course,  Provincial  for  finance  but  Central  for  administration. 
Sir  Tej  Bahadur  Sapru  yesterday  made  the  suggestion  that  the 
Indian  High  Courts  should  be  Central  for  administration  in  all 
Provinces,  and  for  financial  purposes  should  be  Provincial.  As 
regards  the  suggestion  by  Sir  Tej  Bahadur  Sapru  that  they  should 
be  Central  for  administration,  I  entirely  agree  with  him;  but  my 
reasons  are  somewhat  different,  and  I  should  like  to  state  them. 
He  said  there  was  a  certain  amount  of  nervousness  on  the  part  of 
Judges  of  the  Indian  Provinces  that  they  are  likely  to  be  subjected 
to  local  political  pressure,  and  that  they  would,  therefore,  like  to 
be  lifted  from  the  local  politics  to  the  control  of  the  Federal  Central 
Government.  Now,  I  do  not  think  the  High  Courts  in  any  country,. 
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for  the  matter  of  that,  where  there  is  representative  democracy  and 
responsible  Government  can  be  free  from  the  influence  of  politics  or 
the  influence  of  party  politicians. 

Sir  Tej  Bahadur  Sapru:  I  thought  the  theory  of  the  law  is  that 
the  English  Courts  are  outside  party  politics. 

Dr.  Ambedkar;  There  are  certain  judicial  posts  in  this  country 
which  are  looked  upon  as  political  appointments,  but  that  is  another 
matter.  Now,  the  consideration  I  would  like  to  place  before  this 
Committee  is  this.  We  are  admitting  to  this  Federation  some  562 
Indian  States. 

Mr.  Jinnah:  Are  we? 

Dr.  A  mbedkar :  I  suppose  that  is  the  scheme ;  at  least  that  is 
the  ideal  we  have  placed  before  ourselves,  that  all  the  Native  States 
will  come  into  this  Federation.  I  think  there  is  no  dispute  on  this 
point,  that  a  great  many  of  the  States,  which  will  be  part  of  the 
Indian  Federation,  are  financially  not  strong  enough  to  maintain 
a  competent  judiciary.  I  know  of  a  case  in  the  Bombay  Presidency 
— I  am  citing  a  case  with  which  I  am  acquainted.  In  Bombay 
there  is  a  small  Native  State,  the  administration  of  which  is  run  by 
a  lady.  In  that  State,  so  far  as  I  know,  there  is  only  one  officer. 
He  acts  as  a  Civil  Judge ;  he  also  acts  as  a  Magistrate ;  he  also  acts 
as  a  Sessions  Judge.  From  him  appeals  go  to  the  head  of  the  State, 
and  she  is  helped  by  the  Diwan  who  is,  so  far  as  I  know,  a  retired 
revenue  official.  Most  complicated  cases  come  before  this  tribunal, 
which  is  called,  so  to  say,  the  Privy  Council  of  that  State;  and 
judgments  are  being  given  to-day  by  a  Court  so  constituted.  Now, 
I  do  not  blame  anybody  for  that.  The  point  is  that  such  a  State  is 
so  small  that  it  simply  has  not  got  sufficient  revenue  to  maintain  a 
competent  Court. 

Then  there  is  another  consideration,  namely,  that  we  mny,  even 
with  respect  to  British  India,  go  on  creating  new  Provinces  HO  small 
that  they,  again,  may  not  he  in  a  position  to  maintain,  financially 
speaking,  a  High  Court.  The  case  happens  even  to-day.  The 
Province  of  Assam  cannot  maintain  a  High  Court.  It  shares  a 
High  Court  with  the  Presidency  of  Bengal.  My  submission  is  this 
— that  if  we  can  improve  matters  in  such  a  way  as  to  help  all  these 
Native  States  which  are  email  and  financially  weak  to  maintain  a 
proper  judiciary  by  allowing  them  to  utilise  these  High  Courts 
which  are  now  functioning  in  British  India  for  the  purpose  of  ad- 
ministering civil  and  criminal  justice  among  their  subjects,  such  a 
plan  ought  to  be  welcome.  The  fact  is  that,  so  long  as  a  Provincial 
High  Court  is  being  entirely  controlled  by  a  Provincial  Govern- 
ment, the  States,  which  have  no  share  in  the  control  of  the  affairs 
of  the  Province,  will  not  care  to  use  the  services  of  the  High  Court. 
If,  on  the  other  hand,  the  Provincial  High  Courts  were  made  a 
Central  subject,  where  ail  these  States  would  undoubtedly  be  repre- 
sented either  directly  or  indirectly,  then  there  would  be  more 
inducement — certainly  much  less  objection  on  their  part — to 
utilise  these  High  Courts  for  the  purpose  of  adjudication  of  civil 
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and  criminal  disputes  amon^  their  subjects.  The  result  would  be 
that  we  would  considerably  improve  the  judicial  administration  in 
the  Native  States,  which  are  going  to  be  a  part  of  the  future 
Government  of  India,  without  in  any  sense  impairing  the  efficiency 
of  the  Provincial  High  Courts.  On  that  ground,  I  suggest  that  the 
Provincial  High  Courts  may,  for  the  purposes  of  administration 
and  also  for  purposes  of  finance,  be  made  a  Central  subject.  One 
of  the  reasons  why  the  High  Court  of  Calcutta  is  Central  for 
administration  is  because  it  is  not  a  Court  exclusively  for  the 
Presidency  of  Bengal.  It  is  a  Court  which  is  a  joint  Court  for  the 
Presidency  of  Bengal  and  for  the  Province  of  Assam.  It  was  for 
this  reason  that  the  Simon  Commission  recommended  that  the 
system  should  continue  and  be  extended  to  other  Provinces.  That 
is  the  reason  why  I  think  this  suggestion  ought  to  be  welcome. 

That  is  all  I  have  to  say  on  this  subject  of  the  Federal  Court. 

Sir  Provash  Chunder  Mitter;  The  question  has  been  so  fully 
debated  that  I  propose  to  confine  my  remarks  to  fifteen  or  twenty 
minutes,  and  to  deal  with  those  questions  which  either  have  not  been 
touched  upon  or  which  I  do  not  agree.  I  will  go  at  once  to  the 
question  of  the  functions  of  that  Federal  Court.  It  has  already 
been  said  that  all  constitutional  questions — for  example,  the  ques- 
tion of  interpretation  between  conflicting  statutes  passed  by  different 
Legislatures,  or  whether  a  Bill  is  ultra  vires,  ana  so  on — should  be 
subject-matters  mainly  for  the  Federal  Court.  It  has  also  been 
said  that  all  justiciable  questions  affecting  fundamental  rights 
should  be  such  a  subject-matter.  In  this  connection,  I  would 
suggest  that  a  list  of  topics  might  be  drawn  up,  divided  into 
justiciable  and  non-justiciable;  and  I  think  a  model  for  this  is  to 
be  found  in  many  existing  federal  constitutions.  If  we  start  by 
having  such  a  list,  I  think  we  shall  be  doing  the  proper  thing.  I 
will  not  go  into  details  now.  Then  there  is  the  question  relating  to 
safeguards  in  the  constitution  for  minorities.  That  I  consider  to 
be  very  important,  and  I  desire  to  lay  stress  on  that.  I  am  sure 
it  will  allay  the  apprehension  of  the  minorities  if  a  separate  list  is 
prepared  with  regard  to  their  safeguards.  Then  I  desire  to  suggest, 
provided  the  States  agree,  that  questions  of  interpretation  of  agree- 
ments between  the  States  should  be  a  subject-matter;  but  this  I 
would  make  only  an  enabling  clause.  I  desire  to  suggest  that,  with 
regard  to  certain  matters,  powers  may  be  given  in  the  form  of  an 
•enabling  cla\ise,  quite  apart  from  powers  of  a  different  character. 
One  of  these  enabling  powers  may  well  be  this.  Supposing  there 
is  a  dispute  between  two  States,  or  between  a  State  and  a  Province, 
if  the  State  and  the  Province  agree,  it  may  well  be  referred  to  the 
Federal  Court  instead  of  appointing  a  commission,  or  dealing  with 
the  matter  ad  hoc.  That  is  the  suggestion  I  desire  to  throw  out. 
Another  suggestion,  which  may  well  be  covered  by  an  enabling 
-clause,  and  is  a  suggestion  which  has  wide  implications,  is  this. 
In  cases  where  there  is  a  dispute  between  the  two  Units  of  the 
Federation,  these  disputes,  if  the  Units  so  desire,  mav  be  settled 
by  a  decision  of  the  Federal  Court  in  cases  where,  it  these  were 
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disputes  between  individual  citieens,  the  ordinary  Municipal  Courts 
would  have  decided  them.  Some  of  the  previous  speakers  have 
referred  to  boundary  disputes.  I  would  not  make  boundary  did* 
putes  a  compulsory  matter  for  decision,  but  I  suggest  that,  where 
there  is  a  boundary  dispute,  then,  instead  of  a  commission  ad  hoc, 
whether  the  dispute  is  between  a  British  Indian  Province  and  an 
Indian  State,  or  between  two  Indian  States  it  might,  if  they  so 
desire,  be  referred  to  the  Federal  Court  for  decision.  My  sugges- 
tion, therefore,  is  that  some  powers  may  be  obligatory  and  other 
powers  may  be  merely  of  an  enabling  character,  the  latter  to  be 
utilised  if  the  parties  agree  to  a  reference. 

,  Then,  with  regard  to  functions,  it  is  stated  that  there  should  be 
both  appellate  arid  original  functions,  and  I  agree.  The  appellate 
functions,  I  suggest,  should  also  be  exercised  when  a  constitutional 
issue  arises  in  any  ordinary  Court  in  ordinary  litigation.  Where,, 
in  private  litigation,  a  question  arises  which  has  a  constitutional 
aspect,  then  one  of  two  things  may  be  done.  The  Judge  trying 
the  case,  if  he  thinks  the  question  is  of  sufficient  importance,  may 
make  a  reference,  just  as  in  our  Civil  Procedure  Code  there  are 
powers  of  reference  bv  inferior  Courts  to  superior  Courts.  In  many 
cases,  on  the  other  liand,  it  will  be  undesirable  to  hold  up  the 
decision  of  the  case;  and  in  such  cases,  the  ordinary  civil  Court 
will  go  on  arid  give  its  decision ;  but  it  will  be  open  for  the  parties 
affected  to  go  to  the  Federal  Court.  Another  suggestion,  which 
could  also  be  dealt  with  by  means  of  an  enabling  clause,  concerns 
the  advisory  functions  to  which  some  of  the  previous  speakers  have 
referred — advisory  functions  on  the  lines  of  section  4  of  the  Privy 
Council  Act  of  1833.  Rome  previous  speakers  have  referred  to  the 
fact  that  the  Governor-General  now  exercises  rights  of  paramountcy, 
i.e.,  interpretation  of  Treaties,  arid  so  on,  on  the  advice  of  the 
Political  Department,  and  therefore  an  advisory  function  may  be 
given  to  the  Supreme  Court;  but  my  esteemed  friend,  Sir  Mirza 
Ismail,  has  more  or  less  objected  to  it,  if  I  understood  him  aright. 
There  could  be  no  objection,  however,  to  an  enabling  provision. 
Some  States  may  object  to  the  advisory  function  and  others  may 
not;  and  after  a  certain  number  of  advisory  opinions  have  been 
given,  perhaps  States  will  be  more  ready  to  take  advantage  of  this- 
provision.  I  do  not,  however,  want  to  force  anything  on  the  Indian 
States;  but  I  see  no  harm  in  having  an  enabling  provision  of  this 
nature.  , 

The  point  has  been  raised  as  to  the  time  at  which  the  juris- 
diction of  the  Federal  Court  should  come  into  operation  in  the  case 
of  Bills  or  Statutes.  Fere,  I  am  sorry  to  say,  I  absolutely  disagree 
with  my  esteemed  friend,  Sir  Muhammad  Snafi.  When  a  Bill  is 
before  the  Legislative  Council,  it  might,  according  to  his  sugges- 
tion, be  open  to  persons  or  a  community  affected  to  hold  up  the 
passage  of  that  Bill,  and  in  that  case  a  number  of  individuals  could 
often  hold  up  Bills  in  which  really  no  Communal  or  minority  ques- 
tion is  involved.  At  the  same  time,  I  entirely  agree  with  his  point 
of  substance,  namely,  that  if  there  is  a  real  question  which  affects  a 
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minority  or  community,  that  minority  or  that  community  should 
have  every  right,  and,  indeed,  should  have  every  facility,,  to  have 
the  matter  properly  adjudicated  upon.  I  see  no  reason,  however, 
why  that  should  take  place  before  the  Bill  IB  passed.  The  minority 
or  community  affected  is  not  hurt  before  the  Bill  has  actually  passed 
into  law.  Why  cry  before  you  are  hurt?  The  balance  of  con- 
venience is  certainly  in  favour  of  waiting  until  the  measure  has 
not  only  been  passed  but  has  received  the  necessary  assent.  After 
it  has  received  the  necessary  assent,  the  matter  can  be  gone  into 
by  the  community  or  minority  affected ;  and  I  suggest  that,  at  that 
stage,  the  question  may  arise  in  two  ways,  and  may  be  taken  before 
the  Court  in  two  ways.  In  the  first  place,  we  may  have  a  procedure 
similar  to  that  with  which  we  are  familiar  in  the  civil  Courts, 
namely,  of  relators  instituting  a  suit  for  the  public  interest  in  the 
case  of  a  public  trust,  public  rights  of  way  and  so  on.  Representa- 
tives of  the  minority  or  the  community  concerned  ought  to  be  able 
to  bring  that  matter  before  the  Federal  Court,  acting  on  behalf  of 
the  cojnmunity.  Secondly,  the  question  may  arise  in  ordinary 
private  litigation  between  two  persons,  and  there  another  important 
point  comes  in.  The  cause  of  action  in  private  litigation  may  arise 
fifty  years  after  the  Statute  was  passed;  and  if,  at  that  particular 
point  of  time,  the  question  is  taken  before  the  Federal  Court  and  a 
decision  is  given  one  way  or  the  other,  what  will  happen  if  a  decision 
is  given  to  the  effect  that  the  particular  Act  in  question  is  ultra 
vires  ?  Many  transactions  might  be  upset ;  and  that  would  be  hardly 
fair,  and  may  lead  to  many  complications  and  difficulties.  There 
may,  however,  be  a  compromise.  Suppose  we  have  a  definite  period 
of  one  year  or  two  years,  or  whatever  it  may  be — a  reasonably  short 
period — within  which  such  cases  or  such  points  may  be  raised.  We 
would  then  see  that  no  difficulty  will  arise,  provided  the  individuals 
who  act  as  relators  do  so  within  the  short  period  prescribed.  Where 
the  question  arises  in  private  litigation,  the  ordinary  Municipal 
-Court  would  decide  the  matter  and  the  same  time-limit  would  apply 
so  far  as  constitutional  issue  is  concerned.  If  the  matter  arises 
within  a  period  of  one  to  three  years — whatever  period  is  deter- 
mined— the  Federal  Court  will  have  the  power  to  take  it  up,  but 
if  it  arises  long  after — say  fifty  years — then  the  matter  cannot  be 
taken  to  the  Federal  Court.  In  other  words,  you  fix  a  reasonably 
short  period  within  which  the  decision  of  the  Federal  Court  will 
affect  questions  of  constitutional  principle;  but,  beyond  that  tinte, 
the  Federal  Court  will  not  take  cognisance  of  the  matter.  Now, 
it  may  be  said  that,  if  that  legislation  is  of  a  character  that  it 
should  never  have  been  allowed  to  have  been  passed,  if  it  is  funda- 
mentally void,  if  it  is  fundamentally  ultra  vires,  then,  by  the  mere 
lapse  of  time  and  by  mere  prescription,  it  will  not  become  good 
legislation.  But  we  in  this  world  are  concerned  with  realities. 
If  the  balance  of  convenience  lies  in  fixing  a  time-limit,  I  for  one 
do  not  see  that  we  should  pursue  theories  and  should  upset  hundreds 
and  perhaps  thousands  of  transactions  entered  into  by  individuals 
during  the  long  time  when  the  legislation  was  not  questioned. 
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Mr.  Jayakar:  That  may  be  prevented  by  a  Validating  Act. 

Sir  Provash  Chunder  Mitter:  I  thank  you  for  the  interruption. 
If  there  are  thousands  of  cases,  after  a  lapse  of  years  how  will  a 
Validating  Act  put  things  right?  And  if  your  original  Act  is 
ultra  vires,  your  Validating  Act  will  also  be  ultra  vires. 

Mr.  Jayakar :  The  Act  would  not  be  validated ;  the  transactions 
would  be  validated. 

Sir  Provash  Chunder  Mitter ;  If  your  transactions  are  validated, 
you  will  in  substance  be  guilty  of  the  same  degree  of  illegality.  I 
suggest,  Sir,  that  perhaps  one  year  ought  to  be  sufficient  j  but  I  am 
not  wedded  to  any  definite  time.  In  my  opinion  it  certainly  ought 
not  to  be  more  than  three  years. 

Now,  with  regard  to  a  point  raised  by  Mrs.  Subbarayan,  namely, 
that  social  legislation  may  be  held  up,  1  entirely  support  that  point, 
so  far  as  interference  by  the  Federal  Court  in  pending  Bills  is 
concerned.  But  I  do  not  agree  with  her  as  to  no  power  being  given 
either  to  the  President  or  to  the  Governor  or  the  Governor-General. 
I  do  not  agree  for  this  reason,  that,  although  I  am  as  keen  as  any- 
body as  to  the  early  passing  into  law  of  certain  social  legislation, 
at  the  same  time  I  realise  that  the  more  we  can  carry  the  community 
with  us  the  better.  There  is,  of  course,  one  section  of  the  com- 
munity which  we  can  never  hope  to  carry  with  us;  but  I  am  glad  to 
say  that  public  opinion  is  gradually  improving.  Acts  which  have 
recently  been  passed — the  very  Acts  to  which  Mrs.  Subbarayan  has 
referred — could  not  have  been  passed  twenty  years  ago.  They 
were  passed  by  the  good  sense  of  the  majority  in  tne  house.  There- 
fore, if  you  give  certain  powers — and  I  am  prepared  to  concede 
that  those  powers  must  be  very  limited — to  the  Governor  or  the 
Governor-General,  then  the  Governor  or  Governor-General  will  find 
out  the  views  of  the  better  mind  of  the  community. 

Now,  My  Lord,  I  will  say  a  few  words  about  the  appointment  of 
the  Judges  of  the  Federal  Court  or  Supreme  Court,  as  you  may 
choose  to  call  it.  In  my  judgment,  the  Governor-General  should 
l)e  the  appointing  authority,  in  consultation  with  a  panel  of  Chief 
Justices.  I  say  panel  of  Chief  Justices  for  a  particular  reason — 
because  I  hope  the  object  is  to  get  the  best  possible  Judges.  There- 
fore, Judges  may  have  to  be  secured  from  different  parts  of  India. 
From  that  point  of  view,  the  advire  of  Chief  Justices  of  different 
parts  of  India  may  be  valuable.  On  the  other  hand,  there  is  much 
to  be  said  for  the  appointment  being  practically  left  to  the  Chief 
,)  ustire  of  the  Supreme  Court.  I  have  no  objection  to  that,  pro- 
vided the  convention  be  that  that  Chief  Justice  will  try  to  find  out — 
as  I  hone  he  will — lawyers  from  different  parts  of  India.  But 
technically  the  appointment  will  no  doubt  be  an  appointment  by  the 
Crown.  As  regards  Judges  recruited  in  India,  whether  it  be  left 
to  the  Governor-General  acting  in  consultation  with  different 
Chief  Justices,  or  whether  it  be  left  to  the  Governor-Gene- 
ral acting  in  consultation  with  the  Chief  Justice  of  the 
Federal  Court,  the  understanding  being  that  every  attempt 
E.T.C. — i.  2  B 
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will  be  made  to  get  the  possible  men  throughput  India, 
it  will  serve  my  purpose.  But,  when  the  appointment  is  by  direct 
recruitment  from  this  country,  my  suggestion  is  that  the  Governor- 
General  or  the  Chief  Justice,  as  the  case  may  be,  should  act  in 
consultation  with  the  Lord  Chancellor  for  the  time  being.  Whoever 
that  Lord  Chancellor  may  be,  he  will,  I  hope,  look  to  the  best 
interests  of  the  Federal  Court.  Very  good  British  Judges  have 
been  sent  out  from  this  country;  but,  on  other  occasions,  I  am  sorry 
to  say,  in  the  appointment  there  appears  to  have  been  more  exercise 
of  personal  patronage. 

With  regard  to  execution,  I  did  not  originally  want  to  say  any- 
thing, because  all  that  needed  to  be  said  was  said;  but  I  think  my 
friend  Dr.  Ambedkar,  in  his  anxiety,  has  tried  to  carry  the  point 
too  far.  I  am  thoroughly  opposed  to  taking  military  help  to  enforce 
judgments  of  the  Federal  Court.  I  would  leave  it  to  the  good 
we  use  of  the  community. 

Dr.  Ambedkar:  I  have  not  said  that;  1  simply  said  "give 
powers/' 

N/r  J'rovash  Chunder  Mitter :  You  said  "  give  powers";  but 
when  the  question  was  put  to  you  by  Mr.  Jinnab,  you  would  not 
Hay  what  the  powers  would  be.  So  long  as  they  leave  it  to  the 
Crown,  and  ao  long  as  in  the  intermediate  period  the  Crown  conies 
in,  I  think  we  may  leave  it  there.  The  good  sense  of  the  community 
is  the  best  remedy. 

That  is  all  I  have  got  to  say  on  the  question  of  the  Federal 
Court  exercising  purely  federal  functions;  but  the  question  has  been 
raised  as  to  whether  the  Federal  Court  should  also  be  a  Court  of 
Appeal,  not  only  in  civil  matters,  but  also  in  criminal  matters,  I 
will  take  up  the  criminal  side  of  it  first.  I  am  emphatically  of 
opinion  that,  if  you  try  to  give  an  appeal  in  criminal  matters,  then 
the  whole  thing  will  break  down  of  its  own  weight.  I  think  you 
will  require  very  many  Judges  if  you  allow  a  criminal  appeal.  If 
we  take  the  Province  of  the  Punjab,  from  facts  we  have  1  suppose 
it  will  require  about  six  Judges  for  the  Punjab 'alone. 

Dr.  tihafa'at  Alvniad  Khan:  And  Bengal? 

fS'tr  1'rovash  Chunder  Afitter :  Unfortunately  for  the  lawyers, 
crime  is  not  half  so  bad  as  in  some  of  the  other  Provinces.  In 
criminal  matters,  is  a  right  of  appeal  very  necessary?  In  trials  by 
juries,  the  jurv  decides  the  facts;  and  unless  there  be  misdirection 
or  an  error  ol  law,  an  appeal  is  not  ordinarily  very  necessary. 
Whether  trial  by  jury  is  fundamentally  a  good  system  or  not,  I  do 
not  want  to  express  an  opinion;  but  we  in  India  are  gradually 
extending  trial  uy  jury.  When  there  is  trial  by  jury  no  question 
of  fact  ought  to  arise  on  appeal.  In  criminal  cases,  there  is  also 
the  other  side  of  the  picture.  I  appreciate  that,  if  a  man  is  sentenced 
to  be  hanged,  a  second  opinion  to  stop  the  hanging  may  be  a  very 
good  thing ;  but  there  i«  also  such  a  tning  as  prolonged  agony,  and 
experience  of  the  world  shows  that  in  criminal  cases  a  gpeedy  dis- 
posal of  the  matter  is  desirable.  After  all,  there  is  a  prerogative  of 
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mercy  with  the  Crown  or  with  the  Home  Member.  Therefore,  I  am 
absolutely  opposed  to  giving  a  right  of  appeal  in  criminal  matters 
to  the  Supreme  Court.  1  am  all  the  more  opposed  to  it,  because 
if  you  give  a  right  of  appeal  in  criminal  matters,  then  you  will 
never  get  a  Supreme  Court  in  India,  and  it  is  undoubtedly  the 
ambition  of  the  lawyers  in  India  to  have  a  Supreme  Court.  It  is 
also  the  natural  ainoition  of  Indian  public  men  that  we  should  be 
masters  in  our  own  house.  There  are  lawyers  in  India  to-day  who 
can  deal  with  their  law  quite  as  well  as  anybody. 

Mr.  Joshi:  The  Code  exists  for  the  people  and  not  for  the 
lawyers. 

Sir  Provash  Chunder  Mitter :  And  the  lawyers  exist  for  the 
people.  Judges  also  exist  for  the  people,  and  Judges  have  got  to 
be  recruited  from  lawyers. 

With  regard  to  civil  litigation,  although  I  have  no  fundamental 
objection  to  the  final  Appellate  Court  being  in  India,  I  am  not  sure 
whether  it  would  be  wise  to  start  with  an  Appellate  Court  in  India, 
and  to  get  rid  of  the  Judicial  Committee  at  once.  My  opinion  will 
depend  upon  a  further  investigation  of  the  facts.  Sir  Sultan 
Ahmed  pointed  out  that  the  total  number  of  Privy  Council  appeals 
in  1928  was  91 ;  in  1929  it  was  122,  and  in  1980  it  was  77.  My 
friend,  Sir  Tej  Bahadur  Sapru's  estimate  was  250  for  the  Supreme 
Court  in  India.  Without  going  into  details,  my  personal  estimate 
is  in  the  region  of  700,  if  not  more,  and  I  will  indicate  the  reason 
why  I  think  that  will  be  the  number.  I  think  that,  with  the  proxi- 
mity of  the  Court,  with  the  cheapening  of  litigation,  and  with  the 
tendency  of  litigants  to  go  to  a  higher  Court,  the  number  will 
increase  very  much.  Another  reason  of  a  practical  nature  is  this. 
Even  if  there  be  a  compromise  between  M'ahatma  Gandhi's  ideas  on 
the  subject  and  Sir  Tej  Bahadur  Sapru's  ideas,  I  do  not  think  that 
the  salaries  which  it  may  be  possible  for  the  Federal  Government  to 
allow  to  Judges  of  the  Supreme  Court  will  be  so  attractive  aft  to 
induce  some  of  our  best  lawyers  to  accept  these  judgeships.  There 
is  another  point.  I  would  welcome  appeals  from  civil  litigation  ; 
and  if,  on  further  investigation,  we  are  satisfied  that  there  will  be  a 
sufficient  number  of  good  Judges  to  deal  with  the  cases,  and  that 
the  number  of  litigants  will  not  be  very  hig-h  so  as  to  affect  the 
efficiency  of  the  Court,  then  let  the  jurisdiction  regarding  civil 
appeals  be  given  to  the  Supreme  Court  from  the  vo£y  beginning. 
If  investigation  proves  the  existence  of  practical  difficulties,  then 
this  particular  jurisdiction  may  be  pi  von,  flay,  ten  or  fifteen  vears 
later;  but  I  certainly  welcome  the  idea  of  having,  sooner  or  later, 
a  Court  of  final  appeal  in  India  for  civil  ca^es. 

In  this  connection,  we  cannot  overlook  the  attitude  of  the  Indian 
States,  to  which  Sir  Mirza  Ismail  has  Driven  expression.  No  doubt, 
it  may  be  quite  possible  to  have  civil  appeals  only  from  British 
India;  but,  for  the  sake  of  having  Federation,  under  the  peculiar 
conditions  of  India,  we  are  going  to  give  the  go-by  to  many  funda- 
mental ideals  of  federation.  I  am  not  obWtinp  to  that;  in  fact  I 
R.T.C. — i.  2  c 


708 

welcome  it.  Unless  it  is  very  necessary,  however,  why  should  we 
give  the  go-by  to  another  of  the  essentials  of  federation?  As  Tour 
Lordship  said  the  other  day,  very  soon,  whether  of  Federation  even 
the  "  F  "  will  be  left  is  doubtful.  That  is  an  aspect  of  the  question 
which  must  be  taken  into  consideration. 

As  regards  location,  I  am  sorry  to  say  I  do  not  agree  with  Sir 
Muhammad  Shafi  that  Delhi  is  the  most  suitable  place.  I  would 
favour  a  more  central  place  and  a  place  with  other  advantages,  like 
Allahabad  or  Lucknow. 

Sir  Tej  Bahadur  Sapru  :  I  certainly  support  that ! 

Sir  Provaah  Chunder  Milter:  I  am  neither  an  Allahabad  man 
nor  a  Lucknow  man,  but  I  am  looking  at  the  question  from  the 
point  of  view  of  India  as  a  whole  and  the  amenities  of  those  places. 
They  are  fairly  central.  Good  lawyers  are  available  there,  and 
there  are  libraries  and  other  facilities.  Also,  it  may  be  possible  fir 
lawyers  and  Judges  to  work  for  a  much  longer  period  than  might  be 
possible  at  Delhi. 

Mr.  Zafntlhih  Khan:  Allahabad  is  much  hotter  than  Delhi. 

Sir  Provash  Chunder  Mitter :  Bombay,  Calcutta  or  Madras 
would  be  ideal  from  various  other  points  of  view,  but  they  are  not 
so  central;  and,  if  you  want  to  have  a  central  place  and  a  fairly 
efficient  one,  I  think  you  should  choose  Allahabad  or  Lucknow, 
though  if  you  are  looking  for  efficiency  alone,  you  should  sele/t 
Bombay,  Calcutta  or  Madras. 

ff.ff.  The  Nawab  of  Bhopal:  Tf  you  want  a  central  place,  thei- 
I  would  suggest  that  Central  India  is  the  proper  place ! 

Sir  Provasli  Chunder  Mitter:  There  is  no  nigh  Court  in  Central 
India,  I  think,  of  the  type  of  some  of  our  Provincial  High  Courts, 
with  perhaps  thirty  lawyers  possessing  big  libraries.  [  do  not 
think  you  have  that  in  Bhopal,  though  I  do  not  know  that  State 
well. 

(The  Committee  adjourned  at  4-10  p.m.) 


PROCEEDINGS  OF  THE  FORTIETH  MEETING  OF  THE  FEDERAL  STRUCTURE 
COMMITTEE,  HELD  ON  THE  23RD  OCTOBER,  1931.  AT  11-0  A.M. 

HEAD  8. 

The  Federal  Court — (continued). 

Sir  Provash  Chunder  Mitter :  Yesterday  we  were  dealing  with 
the  question  of  the  Federal  Court's  taking  up  civil  appeals.  I  gave 
a  figure  of  700  appeals  as  a  possible  estimate.  I  did  not  give  any 
materials  on  which  I  based  my  estimate,  because  I  was  anxious  to 
finish  before  the  Committee  rose  in  the  afternoon.  As  it  is  a 
question  of  importance,  and  as  ray  estimate  differs  from  other  esti- 
mates made  by  eminent  lawyers,  I  think  I  will  just  say  one  or  two 
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words  as  to  why  I  came  to  that  estimate.  My  estimate  is  naturally 
based,  in  the  first  instance,  on  my  experience  in  niy  own  Province, 
Bengal.  Before  Bihar  had  a  separate  High  Court,  I  had  consi- 
derable experience  of  Bihar  and  Orissa.  In  Bengal,  after  the 
establishment  of  a  separate  High  Court  in  Patna,  we  have  roughly 
about  400  first  appeals,  1.0.,  appeals  from  suits  of  the  value  of 
Us.  5,000  and  upwards.  It  is  known  to  lawyers  that,  in  many  cases, 
suits  are  valued  on  an  under-estiinate  in  order  to  lower  the  stump 
fee,  and  also  because  the  pleaders  in  the  first  Court  often  like  to 
appear  not  only  in  the  original  suit  but  also  in  the  appeal  in  the 
district.  It  has  sometimes  been  our  experience  that  iu  regard  to 
a  suit  which  has  been  valued,  say,  at  six  thousand  rupees,  whou  it 
comes  to  filing  an  appeal  before  the  Privy  Council,  affidavits  are 

?ut  in  showing  the  real  value.  Therefore,  as  regards  first  appeals, 
would  estimate  150  to  200  as  Bengal's  contribution  alone.  I 
agree  with  Sir  Tej  Bahadur  Sapru's  estimate  that,  in  roughly 
two-thirds  of  I  ho  c;\ses,  the  judgments  are  judgments  of  affirmation. 
So  that,  in  about  one-third  of  the  cases,  the  judgments  are  judg- 
ments reversing  the  original  decision.  As  regards  judgments  where 
the  decision  of  the  fir^t  Court  is  affirmed,  in  many  cases  questions  of 
law  do  arise.  In  other  cases  questions  of  law  do  not 
arise,  and  no  doubt  in  such  cases  the  High  Court  would 
not  grant  leave.  But  I  believe  it  is  our  experience  that  there  are 
litigants  who  aie  persistent  and  who  try  to  get  special  leave — often 
unsuccessfully.  There  is  also  another  clnws  ot  case,  whore  the 
decision  involves  some  question  which  affects  property  of  a  parti- 
cular nature.  The  class  of  case  where  such  questions  arise  is  com- 
paratively rare.  Even  in  second  appeals,  as  we  know,  in  a  certain 
percentage  of  cases  the  appealable  value  is  made  out.  Now,  taking 
all  these  factors  into  consideration — first  of  all,  the  number  of  first 
appeals  is  400;  the  number  of  what  we  call  appeals  from  orders, 
miscellaneous  appeals,  we  will  say,  is  about  1,500  to  1,800. 

Chairman  :  Do  you  mean  what  we  call  interlocutory  appeals  P 

Sir  1'rovasli  Chunder  Mitter :  Yes,  but  there  are  interlocutory 
orders  of  a  certain  type  where,  on  that  particular  point,  tho  judg 
ment  is  final  and  whore  an  appeal  is  allowed.  The  percentage, 
however,  will  be  very  small,  because  in  many  ordinary  interlocutory 
appeals  no  appeal  will  be  allowed.  Then,  in  execution  cases,  tin  dor 
what  wo  call  Section  47,  the  decision  has  the  force  of  a  decree; 
and  in  our  High  Court  those  cases  are  classed  as  miscellaneous 
appeals.  In  such  cases  one  can  appeal  as  a  matter  of  right,  whore 
there  is  a  final  decision  in  execution  cases  where  the  rights  of 
parties  aro  adjudicated  upon.  So  that,  out  of  the  1,500  to  1,800 
miscellaneous  appeals,  I  do  not  estimate  more  than  75  or  100. 
Then,  in  regard  to  second  appeals,  the  total  number  is  about  3,000, 
but  the  value  is  below  Us.  5,000.  Some  of  these  second  appeals 
will  go  up  to  the  Federal  Court,  either  because  an  appealable  value 
i*  made  out,  or  because  of  the  nature  and  importance  of  the  question 
involved.  There  is  a  well-known  case  whore  the  point  about  the 
principle  of  decision  in  second  appeals  was  laid  down  by  the  Privy 
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Council.  Of  course,  all  this  is  nothing  more  than  an  estimate, 
Coupled  with  that  we  must  take  into  consideration  the  fact  that, 
when  the  appellate  Court  is  located  in  India,  the  expenses  will  be 
very  much  less.  Taking  all  these  things  into  consideration,  I 
think  my  Province  will  contribute  about  200. 

Sir  Sultan  Ahmed:  What  is  your  estimate  of  the  number  of 
appeals  to  the  Privy  Council  from  your  Court  ? 

Sir  Provash  Chunder  Mitter:  I  do  not  think  it  will  be  more 
than  20  or  25. 

Sir  Sultan  Ahmed  :  From  20  you  raise  it  to  200. 
Sir  Provash  Chunder  Mitter:  I  have  given  my  reasons.     I  do, 
not  think  that  anyone  can  assert  that  it  will  be  700  or  more,,  nor 
anyone  assert  that  it  will  be  250  or  less. 


Sir  Tej  Bahadur  Sapm  :  Will  your  Lordship  allow  me  just  to 
make  a  short  statement,  so  that  Sir  Provash  may  consider  that 
matter?  That  matter  has  not  been  brought  to  Your  Lordship's 
notice.  In  the  year  1924,  the  Government  of  India  appointed  a 
Committee,  which  is  generally  known  as  the  Civilian  Justice  Com- 
mittee. Sir  George  Rankin,  the  Chief  Justice  of  the  Calcutta  High 
Court,  was  the  Cnairman  of  that  Committee,  and  I  happened  to 
serve  on  that  Committee  also.  One  of  the  recommendations  of  that 
Committee  was  that  the  Provincial  Governments  $hould  appoint 
Division  Benches  of  Subordinate  Judges  or  District  Judges  in  the 
districts.  These  Division  Benches  were  supposed  to  hear  important 
appeals  from  Courts  of  original  jurisdiction  in  the  districts.  Well, 
if  this  system  could  be  accepted,  there  would  naturally  be  a  re- 
duction of  appeals  to  the  High  Court.  All  of  us  were  agreed  that 
that  wavS  the  soundest  thing  to  do  —  I  mean,  the  members  of  the 
Committee  were  of  that  opinion.  Unfortunately,  that  scheme  has 
been  held  up  in  the  Various  Provincial  Governments  on  account  of 
financial  difficulties,  so  I  anticipate  that  the  Legislative  of  the 
future  will  have  to  deal  effectively  with  this  question  of  appeals  — 
either  to  give  effect  to  the  recommendations  of  the  Rankin  Com- 
mittee or  to  take  some  similar  steps  ;  and  therefore  I  do  not  anti- 
cipate that,  if  you  have  a  Supreme  Court  in  India  hearing  appeals 
from  the  Provincial  Hi#li  Courts,  the  number  will  be  anything  more- 
than  200  to  250.  With  proper  revision  of  our  law  in  regard  to- 
appeals,  I  think  we  can  keep  it  within  reasonable  limits. 

Sir  Sultan  Ahmed  :  Undoubtedly. 

Sir  Tej  Bahadur  Sapru  :  Sir  Sultan  Ahmed  had  something  to  do 
with  that  Committee,  and  I  think  he  will  bear  me  out  that  that 
was  the  position. 

Sir  Sultan  Ahmed  :  That  is  so,  My  Lord. 

Chairman  :  Would  you  mind  telling  me  this  P  I  do  not  want  ta 
say  too  much,  because  we  have  very  much  the  same  sort  of  thing 
going  on  in  England;  but  I  want  to  get  a  concrete  case,  because  I 
find  it  is  so  difficult  to  argue  about  generalities.  Supposing,  for 
example,  we  will  say,  a  man  goes  to  law  in  Bombay  —  "  A  "  goes; 
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to  law  with  "  B,"  and  wants  £500;  and  supposing  he  gets  judgment 
against  "  B  "  for  £500,  how  many  chances  of  appeal  has  "  B  " 
got? 

Sir  Tej  Bahadur  Sapru :  If  ha  goes  to  law  on  a  claim  of  £500, 
he  must  file  his  suit  on  the  original  side  of  the  Bombay  High  Court. 
Chairman :  That  is  the  first  hearing  P 

Sir  Tej  Bahadur  Sapru:  Yes.  His  suit  is  tried  by  a  single 
Judge.  Then  there  is  an  appeal  to  a  Division  Bench,  which  gene- 
rally consists  of  two  Judges.  That  is  the  second  hearing.  In 
Calcutta,  too,  they  have  brought  it  down  to  two.  That  is  the  second 
hearing.  Then  he  may  have  a  chance  of  appeal  to  the  Privy  Council 
if  there  are  differing  judgments  or  if  there  are  concurrent  judg-. 
ments  when  the  case  involves  a  substantial  question  of  law;  and 
that  phrase  lias  been  repeatedly  explained  by  the  Privy  Council  in 
various  decisions.  Then  he  may  have  a  chains  of  appeal  to  the 
Privy  Council. 

Mr.  Zafrullah  Khan :  Not  where  the  original  sum  sued  for  is 
£500,  that  is,  below  Rs.  10,000. 

Sir  Tej  Bahadur  Sapru  :   Well,  if  it  is  above  Rs.  10,000. 
Chairnuin:  £750? 

Sir  Tej  Bahadur  Sapru:  Yes.  Now,  that  illustration  is  not 
quite  sufficient,  if  Your  Lordship  will  pardon  me.  Supposing  the 
case  is  filed  in  one  of  the  districts,  and  let  us  assume  that  the  cose 
is  of  the  pecuniary  value  of  Rs.  10,000  or  above.  Now,  a  case  like 
that  would  ordinarily  be  tried  by  a  Subordinate  Judge  who  exercises 
original  jurisdiction.  That  is  number  1  trial.  Then  an  appeal 
lies  to  the  High  Court;  and  an  appeal  .of  that  sort  will  always  be 
heard,  under  the  Rules  of  the  Court,  by  a  Division  Bench  consisting 
of  two  Judges.  That  is  number  2.  Then  an  appeal  ran  lie  to  the 
Privy  Council,  subject  to  the  provisions  laid  down  in  the  Code  of 
Civil  Procedure.  If  there  are  differing  judgments,  then  an  appeal 
lies  as  a  matter  of  course;  and  if  there  are  no  concurrent  judgments, 
but  it  is  over  Rs.  10,000  and  a  substantial  point  of  law  is  involved, 
then  an  appeal  lies  to  the  Privy  Council.  So,  ordinarily,  there  is 
only  one  appeal;  but  there  are  two  appeals  in  suits  of  a  value  up 
to  Rs.  5,000. 

Chairman:  I  am  much  obliged.  Would  you  kindly  help  me 
with  regard  to  this,  so  that  we  get  it  dear?  Let  us  assume  one  of 
these  latter  cases,  where  it  is  a  question  under  the  new  system  of 
some  federal  law  being  at  stake.  There  will  be  the  first  hearing. 
What  is  the  first  appeal? 

Sir  Tej  BahadaiT  Sapru :  Let  us  assume  that  an  issue  involving 
a  federal  question  is  tried  in  the  Supreme  Court.  It  will  go  before 
a  single  Judge  of  the  Supreme  Court.  You  can  provide  for  an 
appeal  from  the  decision  of  the  single  Judge  to  a  Division  Bench  of 
the  same  Court.  If  the  Division  Bench  affirms  the  decision  of  the 
single  Judge,  then  there  need  be  no  appeal  to  the  Privy  Council; 
but  if  the  decision  of  the  first  Court  is  reversed,  then  possibly  (if 


712 

the  Indian  States  agree)  there  may  be  an  appeal  to  the  Privy  Coun- 
cil. Speaking  for  myself,  however,  I  should  treat  the  decision  of 
the  Supreme  Court  in  a  divisional  jurisdiction  to  be  final  and 
conclusive. 

Chairman:  Otherwise  there  would  be  the  original  hearing  and 
three  appeals  in  a  case  where  there  was  disagreement  between  the 
first  and  second  Court. 

Sir  Tej  Bahadur  Sapru  :  I  stand  only  for  two  appeals. 

Mr.  Zafrullah  Khan:  May  I  give  an  illustration  which  will 
show  the  dangers  on  the  other  side?    We  have  had  a  concrete  case 
in  the  Punjab  which  will  show  how  many  appeals  can  be  taken. 
Some  time  ago,  the  district  boards  in  the  Punjab  were  authorised 
by  the  Local  Government  to  levy  a  certain  kind  of  tax,  and  they 
proceeded  to  levy  it  by  notification.     It  was  contended  by  some 
assessees,  who  instituted  a  suit  for  a  declaration  to  that  effect,  that 
the  Local  Government  had  no  power  to  authorise  the  district  boards 
io  levy  that  tax,  inasmuch  as  it  was  a  tax  of  a  nature  which  was 
not  in  the  Schedule  with  regard  to  which  such  power  had  been 
given.     I  need  not  detain  the  Committee  over  that.     Eventually 
the  High  Court  decided  that  it  was  so,  and  the  tax  was  declared  to 
be  illegal.     The  result  was  that  several  persons  who  had  paid  this 
tax  already  sued  to  recover  it  back,  and  the  district  board's  finances 
were  in  a  very  perilous  condition.     The  Local  Legislature  then 
proceeded  to  pass  an  Act,  which  was  called  the  District  Boards'  Tax 
Validating  Act,   saying  that  the  imposition  of  this  tax  between 
certain  dates  from  the  first  imposition  of  it  to  the  date  at  which  it 
had  been  declared  to  be  invalid  by  the  High  Court  should  never- 
theless be  considered  to  have  been  valid.     Then  suits  were  insti- 
tuted for  a  declaration  that  this  Act  was  ultra  vires  of  the  Local 
Legislature.     This   is   what   I   want   to   draw    attention    to.     Tlie 
valuation  in  each  of  these  suits  was  very  low.     One  man  had  been 
assessed  at  three  rupees,  which  is  about  4s.,  and  he  instituted  a  suit 
for  a  declaration  or  an  injunction  against  the  district  board  for 
recovery  of  this  tax.     This  suit  went  first  to  the  Court  of  a  Sub- 
Judge,  fourth  class.     Whichever  way  it  was  decided,  there  was  an 
appeal  either  to  the  senior  Sub-Judge   (as  he  is  called)   in  that 
particular  district,  if  he  had  powers  of  hearing  appeals,  or  to  the 
District  Judge.     That  was  the  first  appeal.     Whatever  the  decision 
of  the  District  Judge,  as  this  involved  a  question  of  law,  there  was 
a  second  appeal,  to  the  High  Court,  which  according  to  its  Exiles 
and  according  to  the  sum  involved,  would  ordinarily  be  heard  by  a 
single  Judge;  and,  whatever  his  decision,  there  would  then  be  an 
appeal  to  two  Judges  of  the  High  Court  under  the  Letters  Patent. 
That  would  be  the  third  appeal.     As  a  matter  of  fact,  at  this  staire 
we  were  able  to  avoid  this.     I  appeared  on  behalf  o?  the  Govern- 
ment in  all  these  cases  in  which  appeals  were  filed,  ard  I  made  the 
request  at  the  initial  stage  that  all  these  matters  should  be  heaid 
together  and  an  order  passed  that,  instead  of  their  being  heard  by 
one  Judge,  they  should  be  heard  by  two.     They  wore  fcurdin^ly 
heard  by  two  Judges,  who  declared  that  the  Statute  vas  within  the 


713 

powers  of  the  Local  Legislature.  It  was  open  to  those  people  who 
contested  the  validity  of  this  Statute  to  go  further,  and  to  say  that, 
under  section  110  (c)  of  the  Civil  Procedure  Code,  this  was  a  case 
in  which  there  could  be  an  appeal  to  the  Privy  Council.  It  might 
therefore  go  to  the  Privy  Council,  so  that,  in  all,  there  could  have 
been  four  appeals;  and*  with  the  first  trial,  that  means  the  case 
could  be  dealt  with  by  five  Courts.  When  questions  of  Federal 
law  are  raised,  that  position  had  better  be  kept  in  mind. 

Sir  Sultan  Ahmed :  I  can  add  that  a  case  like  that  actually  came 
to  the  Privy  Council  on  one  occasion,  and  the  decision  of  the  High 
Court  of  Patna  was  reversed  by  the  Privy  Council.  The  High 
Court  of  Patna  consisted  of  five  Judges  to  hear  that  particular 
appeal,  and  the  value  involved  was  about  £5.  Such  cases,  of  course, 
are  exceptional;  they  are  very  rare. 

Mr.  Za/mllah  Khan :  Federal  cases  will  always  be  like  that. 

Sir  Sultan  Ahmed  :  That  point  covered  a  large  number  of  cases, 
and  a  very  important  question  of  principle  was  involved.  That  is 
why  five  Judges  had  to  sit  in  the  High  Court;  and  there  was  a 
difference  of  opinion  among  them,  three  being  on  one  side  and  two 
on  the  other.  I  brought  the  case  to  the  Privy  Council  and  succeed- 
ed;  but  those  cases  are  very  rare. 

Sir  Tej  Bahadur  Sapru :  They  are  very  rare ;  they  need  not 
detain  us. 

Sir  Provash  Ch under  Mitter  :  These  cases  are  very  rare;  and 
neither  as  a  lawyer  nor  as  a  citizen  would  I  exclude  jurisdiction 
in  these  cases.  I  remember  a  ease  where  the  claim  involved  was 
only  a  sum  of  Rs.  2  or  Hs.  4.  The  sum  was  very  small,  but  it  was 
a  case  where  the  landlord  wanted  to  exact  an  illegal  cess,  and  the 
ryots  objected  and  the  law  was  laid  down.  The  cases  to  which 
Mr.  Zafrullah  Khan  referred  affected  every  assessee.  Those  cases 
are  only  one  in  a  hundred,  or  perhaps  even  one  in  five  hundred. 

Sir  Tej  Bahadur  Sapru  :  It  is  more  like  one  in  a  thousand. 

Sir  Provash  Chunder  Mitter  :  Therefore,  so  far  as  our  iru/- 
mediate  point  is  concerned,  those  cases  where  valuable  rights  of  a 
large  number  of  people  are  involved,  although  the  pecuniary  value 
is  small,  may  be  kept  apart. 

I  am  obliged  to  Sir  Tej  Bahadur  Sapru  for  his  intervention; 
and  that  strengthens  my  position. 

Mr.  Jinnah  :  But  cases  of  the  character  described  by  Mr.  Zaf- 
rullah Khan  and  others  have  arisen  in  England  and  have  been, 
taken  to  the  House  of  Lords. 

Sir  Tej  Bahadur  Sapru  :  Yes,  and  much  more  in  this  country 
than  in  India. 

Sir  Provash  Chunder  Mitter  :  Undoubtedly,  and  therefore  I 
think1  it  would  be  very  unwise  not  to  give  the  ri^ht  of  appeal  in 
those  cases,  especially  as  the  number  is  very  small. 
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To  go  back  to  my  estimate,  Sir  Tej  Bahadur  Sapru  has  referred 
to  the  recommendations  of  the  Civil  Justice  Committee;  and  he 
further  mentioned  that,  if  those  recommendations  were  accepted, 
the  number  of  appeals  to  the  High  Court  would  be  reduced,  and 
therefore  the  number  of  appeals  to  the  Judicial  Committee  or  to  the 
future  Supreme  Court  would  be  reduced.  I  have  no  quarrel  with 
that  proposition,  but  I  was  dealing  with  the  present  system.  So 
far  as  the  system  referred  to  by  my  friend,  Sir  Tej  Bahadur  Sapru, 
is  concerned,  I  would  only  say  that,  even  if  you  had  a  Division 
Bench  of  two  Sul>ordinate  Judges,  if  the  value  be  more  than 
Us.  10,000,  there  should  be  an  appeal;  and,  on  the  other  hand, 
perhaps  the  number  of  appeals  would  increase.  At  present,  if  a 
litigant  wants  to  file  an  appeal,  he  has  to  go  to  Calcutta  or  Patna 
or  some  other  place  which  may  be  at  some  distance  from  his  home; 
but  if  the  appeal  can  bo  heard  in  his  own  district  town,  the  number 
may  increase.  We  need  not  speculate  on  this,  however.  My  real 
point  is  that,  before  we  take  up  .the  question  of  civil  appeals  before 
the  future  Federal  Court  or  Supreme  Court,  we  should  go  carefully 
into  the  matter.  If  we  can  possibly  get  more  accurate  figures,  let 
us  get  them  by  all  means,  because  on  the  number  of  appeals  much 
will  depend.  We  have,  however,  gone  on  for  many  years  with  the 
present  Judicial  Committee,  and  is  there  really  any  tremendous 
urgency  for  starting  this  new  experiment  right  at  the  threshold  of 
another  new  experiment?  As  I  have  already  said,  my  sympathies 
are  all  in  favour  of  civil  appeals  being  tried  by  tribunals  in  India 
oy  the  best  possible  Judges;  but  what  I  am  pleading  for  is  this. 
Let  us  not  start  with  civil  appellate  jurisdiction  from  the  very 
beginning;  let  us  wait  for  five  years,  ten  years  or  fifteen  years  and 
see  how  the  experiment  functions.  At  the  same  time,  I  am  free 
to  confess  that,  although  we  have  first-rate  material  in  India,  the 
materials  in  England — the  class  of  Judges  that  are  available  to  the 
Judicial  Committee — are  of  a  much  superior  character.  That  is  an 
aspect  which  you  must  not  lose  sight  of.  But  in  spite  of  that,  I 
am  on  general  principles  in  favour  of  civil  appeals  being  entrusted 
to  tribunals  in  India.  But  I  would  strongly  urge,  for  the  very 
success  of  the  experiment,  that  this  should  not  be  so  from  the  very 
beginning. 

Now,  My  Lord,  I  mentioned  the  point  about  the  location  of  the 
Court;  and  there  again,  as  I  was  anxious  to  finish  before  the  Com- 
mittee rose  yesterday  afternoon,  I  did  not  mention  one  or  two 
points  which  I  should  like  to  mention.  I  have  strong  objections  to 
Delhi;  and,  apart  from  the  point  I  have  mentioned.  I  have  a 
reason.  Delhi,  at  the  present  moment,  has  merely  a  District  Court. 
Supposing  you  have  a  Court  limited  to  federal  questions,  then, 
without  any  disrespect  to  Delhi  lawyers,  I  think  lawyers  in  places 
where  there  are  High  Courts  are  better  suited,  for  example,  Allaha- 
bnd.  Bombay.  Madras,  Patna — wherever  there  are  High  Courts. 

Dr.  Shafa'at  Ahmad  Khan  :  Not  Lahore? 

Sir  Provost  Clwnder  Slitter  :  Yes,  Lahore.  In  places  where 
there  are  High  Courts,  you  are  likely  to  have  a  better  type  of 
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lawyer.  Now,  if  you  have  a  Supreme  Court  dealing  with  both 
federal  questions  and  ordinary  civil  litigation,  you  may  expect  some 
lawyers  to  migrate  for  the  practice  there. 

Sir  Maneckjee  Dadabhoy  :  Some?  I  aru  sure  they  would  all 
rush  there? 

Sir  Provash  Chunder  Mitter  :  Well,  Sir  Maneckjee,  everybody 
is  not  as  anxious  to  go  in  for  another  vocation  as  some  people  are. 
My  Lord,  if  a  lawyer  is  in  great  demand,  say  in  Calcutta  or  Allaha- 
bad, is  it  likely  that  he  will  change  his  place  of  practice?  Lie 
is  more  likely  to  be  taken  down  there  specially  and  paid  very  sub- 
stantial fees.  If  you  have  your  Supreme  Court  in  a  place  where 
there  is  no  existing  High  Court,  the  chances  are  that  fourth-rate 
and  fifth-rate  lawyers  will  migrate  there.  We  do  not  want  this 
great  experiment  to  be  started  under  such  a  handicap.  I  therefore 
strongly  urge  that,  whatever  the  place  may  be,  it  ought  to  be  a 
place  where  there  is  an  existing  High  Court.  There  is  also  an- 
other point.  At  Delhi  you  have  the  location  of  your  Federal 
Government.  I  would  much  rather  that  your  Supreme  Court  or 
your  Federal  Court  should  be  located  at  a  place  riot  in  close  proxi- 
mity with  the  Executive.  In  these  federal  cases,  the  Executive 
will  l>e  deeply  interested,  supposing  there  is  a  question  between 
the  Federal  Government  and  a  Provincial  Government,  or  beUvoen 
the  Federal  Government  and  a  State.  1  have  <jiveii  certain 
reasons.  Whether  those  reasons  weij>;h  with  all  of  you  is  a  different 
matter;  but  those  are  my  reasons. 

Sardar  U  jjal  Sinyh  :  Can  you  state  exactly  where  the  advan- 
tage is  if  the  Court  is  situated  at  Allahabad  or  u/jy  other  Provin- 
cial centre?  Surely  the  same  principle  applies. 

Sir  Provash  Chunder  Mitter  :  In  Provincial  Centres,  the  State 
Executive  cannot  possibly  have  the  same  influence  as  the  Execu- 
tive of  the  Federal  Government  would  have  in  Delhi.  If  there  be 
litigation  between,  say,  Madras  and  Delhi,  Allahabad  would  be 
neutral.  I  admit  that,  if  it  is  litigation  between  the  United  Prov- 
inces and  the  Punjab,  or  between  the  United  Provinces  and  the 
Federal  Government,  that  argument  would  not  apply ;  but  in  those 
cases  we  have  already  provided  that  some  other  place  may  be 
selected  by  the  Chief  Justice.  In  the  vast  majority  of  cases,  how- 
ever,  it  would  be  better  to  have  some  place  other  than  Delhi. 

Sir  Tej  Bahadur  Sapru  :  Allahabad? 

Sir  Provash  Chunder  Mitter  ;  Certainly;  1  have  pleaded  for 
Allahabad.  It  will  be  more  central. 

Now,  My  Lord,  I  will  next  take  up  the  question  of  the  High 
Courts. 

Sir  Maneckjee  Dadabhoy  :  May  I  ask  you  one  question?  Is 
the  Privy  Council  influenced  by  the  Cabinet  here  ? 

Sir  Provash  Chunder  Mitter  :  No.  From  that,  I  suppose,  you 
desire  to  draw  the  conclusion  that  in  India  there  is  no  possibility 
of  influence.  My  answer  is  an  emphatic  no.  I  do  not  want  to  go 
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into  those  matters.  As  a  member  of  the  Executive,  and  as  one 
who  has  had  thirty-seven  years'  experience  of  Law  Courts,  I  do  say 
that,  although  fortunately  those  cases  are  very  rare.  I  would 
certainly  take  into  consideration  that,  as  matters  stand  in  India  at 
the  present  moment,  there  are  occasional  indications  of  that  sort  of 
thing.  I  will  not  go  further  than  that. 

Mr.  Zafrullah  Khan  :  It  is  a  terrible  confession  and  a  terrible 
indictment. 

Sir  Provash  Chunder  Mitter  :  It  is,  and  I  say  that  with  a  full 
sense  of  responsibility,  although  some  of  you  are  perhaps  misunder- 
standing my  remarks. 

Now,  My  Lord,  I  was  going  to  deal  with  the  question  of  the 
High  Court.  I  agree  with  Sir  Tej  Bahadur  Sapru  that  direct  rela- 
tions with  the  Federal  Government  are  desirable;  but  I  strongly 
condemn  the  Bengal  system,  where  the  Provincial  Government  has 
to  find  the  funds  and  the  Central  Government  administers.  There- 
fore, although  on  general  principles  the  High  Courts  should  be 
under  the  administration  of  the  Federal  Government,  we  have  to 
devise  some  means  by  which  the  financial  question  can  be  settled 
satisfactorily.  Well,  the  financial  question  ran  be  settled,  per- 
haps, in  one  of  two  ways — either  by  allocating  some  portion  of  the 
Court  fees  or  by  a  contract  system.  Suppose  that  the  Federal 
Government  enters  into  an  arrangement  for  a  period  of,  say,  ten 
years,  they  form  certain  estimates  and  certain  payments  are  made 
for  a  period  of  ten  years — it  may  be  five  years  or  it  may  be  ten 
years — a  system  under  which  certain  payments  are  made  on  an 
estimated  basis  by  the  different  Provincial  Governments.  The 
actual  expenditure  may  be  slightly  less  or  slightly  more.  I  would 
plead  for  a  generous  payment  by  the  Provincial  Governments,  so 
that,  if  any  High  Court  requires  an  additional  Judge,  there  may 
be  enough  funds  in  tho  hands  of  the  Federal  Government,  or  if 
any  High  Court  wants  some  ministerial  officers  or  some  change  in 
the  system  of  paper  books  (about  which  we  had  a  battle  royal  in  the 
Bengal  Legislative  Council)  the  Federal  Government  should  have 
enough  funds  in  its  hands.  If  it  is  a  contract  system,  then  it  does 
not  matter  whether  Rs.  20,000  or  Rs.  50,000  or  a  lakh  is  retained 
as  a  surplus  by  the  Federal  Government  in  a  particular  year,  or 
in  another  year  it  is  a  deficit  of  Rs.  10,000  or  Rs.  20,000;  but  I 
plead  for  a  contract  system  in  preference  to  a  system  of  Court  fees, 
and  for  this  reason.  If  you  enter  into  a  system  of  Court  fees,  you 
enter  into  various  complicated  details.  For  example,  in  the  High 
Courts  all  Court  fees  in  probate  cases  and  in  letters  of  adminis- 
tration cases  are  collected  from  big  estates.  We  had  a  recent  in- 
stance where  fifty-two  lakhs  was  collected  for  Court  fees  when  a 
very  rich  man  died.  That  sum  was  collected  by  the  Calcutta  High 
Court.  We  have  constantly  cases  of  five  lakhs,  ten  lakhs,  seven 
lakhs,  which  are  collected  as  Court  fees,  for  fees  of  letters  of  ad- 
ministration or  probate  duties.  Now,  if  we  have  a  system  of  Court 
fees,  then  we  enter  into  that  complication;  but  apart  from  that 
complication  there  are  other  complications.  The  Court  fees  levied 
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in  the  High  Court  are  part  of  a  system.  Sometimes  the  lowest  of 
the  Courts  makes  a  profit,  and  very  often  the  High  Court,  with  its 
twelve  or  fifteen  or  sixteen  Judges,  is  run  at  a  loss.  On  the  other 
hand,  one  knows  how  much  a  High  Court  costs,  with  its  Judges  and 
officers.  Let  me  assume  that  it  costs  in  a  particular  Province  fif- 
teen lakhs,  and  in  another  Province  ten  or  twenty  lakhs.  I  would 
go  into  the  matter  and  then  have  a  provision  for,  say,  ten  years, 
in  order  to  avoid  too  constant  revision.  Some  means  might  be 
devised  as  to  how  the  revision  is  to  take  place.  Provided  that  is 
done,  I  am  in  favour  of  all  the  High  Courts  being  under  the 
Federal  Government.  If  I  may  say  so,  it  is  an  old  idea  of  mine* 
In  1911  I  had  the  privilege  of  moving  a  resolution  in  the  Congress, 
before  we  were  excluded  from  the  Congress,  and  the  Congress  ac- 
cepted this  suggestion  of  mine. 

I  will  next  take  up  the  question  of  the  appointment  of  civilian 
Judges  in  the  High  Courts.  I  had  to  consiaer  this  matter  very 
carefully  when  I  sat  on  the  Services  Committee,  and  I  adhere  to 
the  conclusion  which  I  formed  then,  namely,  that  although  I  am 
all  for  retaining  the  Indian  Civil  Service  and  also  a  certain  per- 
centage of  British  members  of  the  Indian  Civil  Service,  I  am 
against  retaining  I.C.S.  Judges  in  our  High  Courts.  I  agree  with 
Sir  Tej  Bahadur  Sapru  that,  in  the  past,  we  had  some  very  good 
I.C.S.  Judges;  but  they  made  good  in  spite  of  their  limitations 
because  of  their  innate  qualities,  and  also  because  they  had  very 
great  experience  of  the  rural  areas.  But  I  am  sorry  to  say  that  the 
quality  of  our  I.C.S.  Judges  has  been  steadily  going  down.  One 
reason  for  this  may  be  that  it  is  easier  to  come  home;  another 
reason  may  be  that  they  have  more  amenities  in  the  mofussil  than 
they  had  in  the  old  days;  a  third  reason  Ynay  be  that  men  were 
more  of  a  scholastic  trend  of  mind  in  the  old  days  than  they  are 
to-day.  Whatever  the  reasons  may  be,  I  do  not  want  to  mention 
names,  but  I  do  say  that  the  quality  of  our  I.C.S.  High  Court 
Judges  is  going  down.  Twenty  or  thirty  years  ago,  some  of  the 
I.C.S.  High  Court  Judges  we  had  could  not  only  hold  their  own 
with  the  best  of  the  lawyer  Judges,  but  could  do  even  better;  but 
I  must  say  that  now — and  it  is  my  personal  experience  in  my 
Province — the  quality  of  I.C.S.  Judges  is  going  down. 

Sir  Muhammad  Shaft  :  I  do  not  know  what  my  learned  friend's 
experience  in  Bengal  is,  but  in  the  Punjab  we  have  had  cases  in 
which  members  of  the  I.C.S.,  who  had  been  serving  on  the  execu- 
tive side  for  ten  and  twelve  years,  were  suddenly  transferred  to 
the  judicial  side;  and  then,  after  they  had  had  judicial  experience 
only  for  two  or  three  years,  were  raised  to  the  Bench. 

Sir  Provash  Chunder  Mitter :  I  do  not  quite  see  the  point  of 
my  friend's  interruption. 

Mr.  lyengar  :  He  confirms  you. 

Sir  Provash  Chunder  Mitter :  If  he  confirms  me,  I  have  no 
objection;  but  there  was  no  necessity  for  the  interruption,  and 
perhaps  you  will  allow  me  io  go  on. 
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Mr.  Jinnali  :  May  I  just  say  a  wordP  What  Sir  Muhammad 
Shaft  is  driving  at  is  this,  that  it  is  not  the  fault  of  the  man;  it  is 
the  fault  of  the  system. 

Sir  Provash  Chunder  Mitter  :  I  understand  that  he  is  trying  to 
help  me,  but  my  only  objection  is  that  it  interrupts  my  line  of 
thought.  I  am,  however,  very  grateful  to  Sir  Muhammad  Shafi. 

Now,  My  Lord,  I  do  believe  that  a  lawyer  who  has  never  prac- 
tised lacks  something  which  no  amount  of  learning  or  experience 
can  replace.  A  lawyer  who  has  practised  can  get  at  the  truth 
more  quickly  than  a  man  of  the  same  character  and  of  the  same 
calibre  who  has  never  practised.  I  will  not  develop  that  point; 
every  lawyer  knows  what  I  am  driving  at.  For  that  reason,  and 
for  an  additional  reason  which  I  will  mention,  I  think  members  of 
the  Indian  Civil  Service  should  not  be  retained  in  the  High  Courts. 
The  additional  reason  is  that  I  am  one  of  these  who  think  that 
India  has  nothing  to  lose  by  the  retention  of  the  British  element 
in  the  Civil  Service  for  some  time  to  come,  and  not  only  nothing  to 
lose,  but  something  to  gain.  I  am  not  ashamed  publicly  to  state 
that  India  has  much  to  gain  by  the  retention  of  the  British  element 
in  the  Civil  Service.  The  position  of  the  British  element  will  be 
better,  however,  if  you  retain  them  where  you  need  them  most, 
than  if  you  try  to  retain  them  where  you  need  them  least,  and  not 
only  where  you  need  them  least  but  where,  perhaps,  they  are  not 
as  competent  as  the  lawyer  Judges.  That  is  an  additional  reason 
which  I  put  forward  for  not  retaining  the  Indian  Civil  Service 
element  in  the  High  Courts. 

I  will  next  refer  to  the  eligibility  of  all  Judges  for  Hit*  Chief 
Justiceship.  Certain  difficulties  of  interpretation  have  been  pointed 
out,  but  I  strongly  urge  that  those  difficulties  should  be  removed 
and  that  provisions  should  be  made  so  that  all  High  Court  Judges 
iaight  be  made  eligible  for  the  post  of  Chief  Justice. 

As  regards  the  age  limit,  I  suggest  the  age  limit  should  be  not 
less  than  65  years,  and  I  would  not  object  to  70.  There  is  a  very 
good  reason  behind  this,  My  Lord,  We  have  heard  that  very  often 
eminent  lawyers  are  not  anxious  to  take  up  a  judgeship.  I  have 
personal  friends  who  were  anxious  to  take  up  a  judgeship  but  who 
could  not  do  so  for  personal  reasons.  Take  the  case  of  a  lawyer 
who  has  got  a  growing  family  and  has  to  educate  his  children  and 
thus  has  responsibilities,  and  he  has  just  started  making  a  good 
income.  That  man,  if  he  is  patriotic,  feels  the  urge  of  his  im- 
mediate duties  on  the  one  hand  and  the  urge  of  his  patriotism  on 
the  other,  and  may  succumb  to  the  urge  of  the  immediate  duties, 
human  nature  being  what  it  is.  On  the  other  hand,  if  you  ask 
that  man  five  or  ten  years  later  to  take  a  judgeship  he  will  very 
likely  take  it.  If  you  ask  professional  men  to  take  a  judgeship 
when  they  are  just 'getting  on  in  their  profession,  you  will  find  it 
much  more  difficult  to  get  suitable  men.  If  the  man  is  sufficiently 
patriotic  he  mav  take  the  position,  of  course;  but  if  you  ask  him 
to  take  the  position  at  the  age  of  >3  or  54,  and  he  *fc  at  that  age 
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get  a  full  pension  after  his  retirement  from  the  Bench,  you  will 
get  better  material.  That  is  a  point  which  I  should  like  you, 
My  Lord,  and  every  member  of  this  Committee  to  consider. 

Sir  Maneckjee  Dadabhoy  :  Yes;  he  is  patriotic  when  he  is 
decrepit ! 

Sir  Provash  Chunder  Mitter  ;  If  some  of  our  most  eminent  men 
can  hold  their  own  in  the  professions,  in  the  world  of  commerce  and 
in  the  Legislatures  at  that  age,  J  do  not  see  why  a  Judge  must 
necessarily  be  decrepit  at  the  age  of  65.  My  Lord,  if  we  can  get 
a  better  type  of  Judge  by  raising  the  age  limit,  I  do  say  we  should 
take  that  into  consideration.  3STo  doubt  questions  of  health,  and 
the  fact  that  longevity  is  less  in  India  than  in  other  countries, 
should  be  taken  into  consideration.  I  know  instances  where  Judges 
who  were  capable  of  doing  very  good  work  wore  compulsorily 
retired,  although  the  Chief  Justice,  the  Governor-General  and 
everybody  wanted  to  give  such  Judges  extension. 

Chairman  :  Are  you  in  favour  of  giving  anybody  power  to 
extend  for  two  years? 

Sir  Provash  Chunder  Mitter  :  No,  I  am  dead 'against  that.  A 
Judge  should  be  able  to  stand  on  his  own  right;  he  must  not  be 
dependent  upon  anybody's  favour.  Therefore,  I  would  have  an 
age  limit  and  no  power  of  extension.  I  agree  to  65  and  I  would 
not  object  to  TO.  This  is  particularly  so  \vith  regard  to  the  Supreme 
Court,  because  one  class  of  suitable  Judges  you  may  have  for 
the  Supreme  Court  is  successful  Judges  of  the  High  Court,  and  if 
you  have  an  age  limit  of  60  you  will  not  be  able  to  recruit  so 
easily  from  that  class  of  Judge.  We  have  come  across  cases  iii 
which  a  brilliant  lawyer  has  not  proved  to  be  so  successful  as  a 
Judge.  We  have  also  come  across  cases  where  a  brilliant  lawyer 
has  been  also  a  brilliant  Judge.  Where  a  man  has  proved  himself 
to  be  a  good  Judge  in  the  High  Court,  his  judicial  capacity 
becomes  known.  Therefore,  for  the  Supreme  Court  particularly. 
I  ask  for  an  increase  of  the  age  limit.  My  Lord,  that  is  all  I  have 
to  say. 

Mr.  Gandhi  :  Lord  Chancellor  and  fellow  Delegates,  I  feel 
considerable  hesitation  in  speaking  on  this  subject,  which  has  been 
rendered  so  highly  technical  by  the  course  that  the  discussion  has 
taken;  but  I  feel  that  I  owe  a  duty  to  you  and  a  duty  to  the  Con- 
gress which  I  represent.  I  know  that  the  Congress  holds  some 
decided  views  on  the  question  of  the  Federal  Court — views  which 
would  be,  I  am  afraid,  very  distasteful  to  a  large  number  of  the 
Delegates  here.  Whatever  they  are,  seeing  that  they  are  held  by 
a  responsible  body,  it  is,  I  suppose,  necessary  that  I  should  at  least 
present  them  to  you. 

I  see  that  the  discussions  are  based,  if  not  upon  utter  distrust, 
upon  considerable  distrust  of  ourselves — that  the  National  Govern- 
ment will  not  be  able  to  conduct  its  affairs  in  an  impartial  manner. 
This  communal  tangle  also  is  colouring  the  discussion.  The  Con- 
gress, on  the  other  hand,  bases  ihe  whole  of  its  policy  on  trust  and 
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on  confidence  that,  when  we  have  come  to  power,  we  shall  aler>- 
come  to  a  sense  of  our  responsibility,  and  all  the  communal  bias 
will  drop  out.  But  should  it  prove  otherwise,  then,  too,  the  Con- 
gress would  run  the  boldest  risks  imaginable  because,  without 
running  those  risks,  we  shall  not  be  able  to  exercise  real  respon- 
sibility. So  long  as  we  have  the  mental  reservation  that  we  have 
to  rest  upon  some  foreign  power  for  our  guidance  and  for  conduct- 
ing our  affairs  at  a  critical  juncture,  so  long,  in  my  opinion,  there 
is  no  responsibility.  One  feels  also  embarrassed  by  the  fact  that 
we  really  are  trying  to  discuss  this  thing  without  knowing  where 
we  shall  be.  I  should  give  one  opinion  if  Defence  was  not  under 
the  control  of  the  responsible  Government,  and  another  opinion  if 
Defence  was  under  our  own  control.  I  proceed  upon  the  assump- 
tion that,  if  we  are  to  enjoy  responsibility  in  the  real  sense  of  the 
term,  Defence  will  be  under  our  control — under  national  control  in 
every  sense  of  the  term. 

I  entirely  sympathise  with  Dr.  Anibedkar  in  the  difficulty  that 
he  raised.  It  is  all  very  well  to  have  a  judgment  of  the  highest 
tribunal ;  but  if  the  writ  of  that  tribunal  does  not  run  beyond  the 
confines  of  its  own  Court,  that  tribunal  will  be  a  laughing-stock 
of  the  nation  and  of  the  whole  world.  What  is  then  to  be  done 
in  connection  with  that  writ?  What  Mr.  Jinnah  said,  of  course, 
•ame  home — that  the  military  would  be  there;  but  it  will  be  the 
Crown  that  will  run  the  writ.  Then  I  would  say,  let  the  High 
Court  also,  or  the  Federal  Court,  be  under  the  Crown.  In  my 
opinion,  the  Supreme  Court  has  to  be,  if  we  are  responsible,  under 
the  responsible  Government;  and  therefore  the  process  of  carrying 
out  the  writ  has  also  to  be  made  good  by  the  responsible  Govern- 
ment. Personally,  I  do  not  share  the  fears  that  actuate  Dr.  Am- 
bedkar;  but  I  think  that  his  objection  is  a  very  reasonable  objec- 
tion, and  that  a  Court  which  gives  judgments  should  also  have 
perfect  confidence  that  its  judgments  will  be  respected  by  those 
who  are  affected  by  its  judgments.  Hence  1  would  suggest  that 
the  Judges  should  have  the  power  of  framing1  rules  in  order  to 
regulate  matters  in  connection  with  those  judgments.  Naturally 
the  enforcement  will  not  rest  with  the  Court — the  enforcement  will 
rest  with  the  executive  authority;  but  the  executive  authority 
would  have  to  conform  to  the  rules  that  might  be  framed  by  the 
<3ourt. 

Somehow  or  other  we  fancy  that  this  Constitution  is  going  1o 
give  us  every  detail  in  connection  with  the  composition  of  this 
Court.  I  respectfully  differ  from  that  view  in  its  entirety.  I 
think  that  this  Constitution  will  give  us  the  framework  of  the 
Federal  Court  and  will  define  the  jurisdiction  of  the  Federal  Court, 
but  the  rest  will  be  left  to  the  Federal  Government  to  evolve.  I 
cannot  possibly  understand  that  the  Constitution  is  also  going  to 
tell  us  how  many  years  the  Judges  are  to  serve,  or  whether  they 
are  to  resign  or  retire  at  the  ago  of  70  or  95  or  90  or  65.  I  think 
that  these  will  be  matters  to  be  taken  up  by  the  Federal  Court; 
and  hence  I  propose  a  drastic  method,  for  what  it  may  be  worth.. 
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that  the  Constitution  will  give  us,  to  start  with,  the  Judges,  and 
these  Judges  will  serve  for  a  fixed,  definite  period,  so  that  the 
responsible  Government  might  not  have  to  shoulder  the  burden  of 
a  Federal  Court  or  a  Supreme  Court,  whatever  we  choose  to  call  it, 
which  may  not  answer  the  needs  of  the  country. 

We  bring  in  the  Crown  at  the  end  of  almost  every  sentence.  I 
must  confess  that,  according  to  the  conception  of  the  Congress, 
there  is  no  question  of  the  Crown.  India  desires  complete  inde- 
pendence; and  if  India  enjoys  complete  independence,  whoever 
the  supreme  authority  there  may  be,  that  supreme  authority  will 
be  responsible  for  the  appointment  of  Judges  and  several  other 
matters  which  to-day  belong  to  the  Crown. 

It  is  a  fundamental  belief  with  the  Congress  that,  whatever  the 
•course  the  constitution  takes,  there  should  be  our  own  Privy  Council 
in  India.  The  Privy  Council's  portals,  if  it  is  really  to  give  relief 
to  the  poor  people  in  matters  of  the  highest  importance,  should  be 
open  to  the  poorest  people  in  the  land,  and  1  think  that  is  impos- 
sible if  the  English  Privy  Council  is  to  decide  our  fate  in  matters 
of  the  greatest  importance.  There,  too,  I  would  guide  ourselves 
by  implicit  trust  in  the  ability  of  our  Judges  to  pronounce  wise  and 
absolutely  impartial  decisions.  I  know  that,  in  making  great 
changes,  Ave  run  always  very  great  i-isks.  The  Privy  Council  here 
is  an  ancient  institution,  and  an  institution  which  justly  commands 
very  great  regard  and  respect;  but,  in  spite  of  all  the  respect  that 
I  have  for  the  Privy  Council,  1  cannot  bring  myself  to  believe 
that  we  will  not  be  able  to  have  a  Privy  Council  of  our  own  which 
will  command  universal  esteem.  Because  England  can  boast  of 
very  tine  institutions,  I  do  not  lliink  that  therefore  we  must  be 
tied  down  to  those  institutions,  ft'  we  are  to  learn  anything-  what- 
soever from  England,  we  should  learn  to  erect  those  institutions 
ourselves.  Otherwise  there  is  a  poor  chance  for  this  nation  whose 
representatives  we  claim  to  be.  Therefore,  I  would  ask  us  all  to 
have  sufficient  trust  and  confidence  in  ourselves  at  the  present 
moment.  Our  beginning  may  be  very  small,  but  if  we  have  strong, 
true  and  honest  hearts  to  give  decisions,  it  does  not  matter  in  the 
slightest  degree  that  we  have  not  got  the  legal  traditions  which 
the  Judges  in  England  claim,  and  very  properly  boast  of  before  the 
whole  world. 

That  being  my  view,  I  feel  that  this  Federal  Court  should  be  a 
Court  of  the  widest  jurisdiction  possible,  and  not  decide  cases  only 
that  arise  from  the  'administration  of  federal  lawn.  Federal  laws 
of  course  will  be  there,  but  it  should  have  the  amplest  jurisdiction 
to  try  all  the  cases  that  may  come  from  the  four  corners  of  Mia. 
It  is*  then,  a  question  where  the  subjects  of  the  Princes  will  be 
and  where  they  will  come  in.  Subject  to  what  the  Princes  may 
have  to  say,  I  would  suggest,  with  the  greatest  deference  and  with 
equal  hesitation,  that  there  will  be,  I  hope,  at  the  end  of  it—if  we 
are  going  to  make  something  out  of  this  Conference— something 
which  will  be  common  to  all  India,  to  all  the  inhabitants  of  Indw, 
whether  they  come  from  the  States  or  whether  they  come  from  tho 
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rest  of  India.  If  there  is  something  in  common  between  all  of  us, 
naturally  the  Supreme  Court  will  be  the  guardian  of  the  right* 
that  we  may  consider  to  be  common  to  all.  What  those  rights 
should  be,  I  am  totally  unable  to  say.  It  is  entirely  for  the 
Princes  to  say  what  they  can  be  and  what  they  cannot  be.  In  view 
of  the  fact  that  they  represent  here  not  only  their  own  Houses  but 
have  taken  on  themselves  the  tremendous  responsibilitv  of  repre- 
senting their  subjects  also  at  this  Conference,  I  would  certainly 
make  a  humble  but  fervent  appeal  to  them  that  they  would  of  their 
own  accord  come  forth  with  some  scheme  whereby  their  subjects 
also  may  feel  that,  though  they  are  not  directly  represented  at  this 
table,  their  voices  will  find  adequate  expression  through  these  noble 
Princes  themselves. 

So  far  as  the  salary  is  concerned,  you  will  laugh,  naturally,  but 
the  Congress  does  believe  that  it  is  an  impossible  thing  for  the 
Congress,  which  represents  a  nation  of  dwarfs,  to  vie  with  the 
English  nation,  which  represents  to-day  giants  in  wealth.  India, 
whose  average  income  is  2d.  per  day,  can  ill  afford  to  pay  the  high 
salaries  that  are  commanded  here.  I  feel  that  it  is  a  thing  which 
we  will  have  to  unlearn  if  we  are  going  to  have  voluntary  rule  in 
India.  It  is  all  very  well,  so  long-  as  the  British  bayonet  is  there, 
to  squeeze  out  of  these  poor  people  salaries  of  Us.  10,000  a  month  or 
salaries  of  Us.  5,000  a  month  01  salaries  of  Us.  20,000  a  month. 
I  do  not  consider,  however,  that  my  country  has  sunk  to  such  an 
extent  that  it  will  not  be  able  to  produce  sufficient  men  who  will 
live  somewhat  in  correspondence  with  the  lives  of  the  millions  and 
still  serve  India  nobly,  truly  and  well.  I  do  not  believe  for  one 
moment  that  legal  talent  has  to  be  bought  if  it  is  to  remain  honest. 
I  recall  the  names  of  Motilal  Nehru,  C.  R.  Das,  Manomohan 
Ghosh,,  Badruddin,  Tyabji  and  a  host  of  others,  who  gave  their 
legal  talent  absolutely  free  of  charge  and  served  their  country 
faithfully  and  well.  The  taunt  may  be  flung  in  my  face  that  they 
did  so  because  they  were  able  to  charge  princely  fees  in  their  own 
professional  work.  I  reject  that  argument,  for  the  simple  reason 
that  I  have  known  every  one  of  them  with  the  exception  of  Mano- 
mohan Ghosh.  It  was  not  that  they  had  plenty  of  money  and 
therefore  gave  freely  of  their  talent  when  India  required  it.  It 
had  no  connection  with  their  ability  to  have  ease  and  luxury.  I 
have  seen  them  living  the  life  of  poor  people  and  in  perfect  con- 
tentment. I  can  point  out  to  you  several  lawyers  of  distinction 
who,  if  they  had  not  come  to  the  national  cause,  would  to-day  be 
occupying  seats  on  the  High  Court  Benches  in  all  parts  of  India. 
I  have  therefore  absolute  confidence  that,  when  we  come  to  conduct 
our  own  affairs  and  so  on,  we  will  do  so  in  a  patriotic  spirit  and 
taking  account  of  the  miserable  state  that  the  millions  of  India 
occupy. 

One  word  more  and  I  have  finished.  Seeing  that  the  Congress 
holds  the  view  that  this  Federal  Court  or  Supreme  Court — which- 
ever you  call  it — will  occupy  the  position  of  the  highest  tribunal 
beyond  which  no  man  who  is  an  inhabitant  of  India  can  go,  its 
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jurisdiction  in  my  opinion  will  be  limitless.  It  will  have  jurisdic- 
tion, so  far  as  federal  matters  are  concerned,  to  the  extent  that  the 
Princes  are  also  willing;  but  I  cannot  possibly  imagine  that  we 
shall  have  two  Supreme  Courts — one  in  order  to  deal  with  merely 
federal  law  and  another  to  deal  with  all  the  other  matters  that  are 
not  covered  by  the  federal  administration  or  the  Federal  Govern- 
ment. Because,  at  the  present  moment,  I  suppose,  as  things  go, 
the  Federal  Government  will  concern  itself  with  the  minimum  of 
subjects,  matters  of  the  highest  moment  will  be  extra-federal. 
Who  is  to  adjudicate  upon  these  extra-federal  matters  if  not  this 
very  Supreme  Court?  Therefore,  this  Supreme  Court  or  ^Federal 
Court  will  exercise  double  jurisdiction,  if  necessary  treble  jurisdic- 
tion. The  greater  the  power  that  we  give  to  this  Federal  Court,  I 
think,  the  greater  the  confidence  we  shall  be  able  to  inspire  in  the 
world  and  also  in  the  nation  itself. 

I  am  sorry  to  have  taken  up  these  precious  minutes  of  the  time 
of  the  Conference,  but  I  felt  that,  in  spite  of  my  great  reluctance 
to  speak  to  you  on  this  Federal  Court,  1  must  give  you  the  views 
that  many  of  us  in  the  Congress  have  been  holding  for  a  large 
number  of  years,  and  which  we  would,  if  we  could,  spread  through- 
out the  length  and  breadth  of  India.  I  know  the  terrible  handi- 
cap under  which  I  am  labouring.  All  the  most  distinguished 
lawyers  are  arrayed  against  me;  the  Princes  also  are  probably  also 
arrayed  against  me  so  far  as  the  salaries  and  jurisdiction  of  this 
Court  are  concerned.  But  I  would  be  guilty  of  neglect  of  duty  to 
the  Congress  and  to  you  if  I  did  not  give  you  the  views  that  the 
Congress  and  T  hold  so  strongly  on  the  matter  of  the  Federal  Court. 

Chairman  :  We  are  much  obliged  to  Mahatma  Gandhi  for  so 
very  frankly  and  so  very  fearlessly  expressing  his  view.  We  are 
here  to  exchange  views  and  to  hear  arguments  upon  them;  that  is 
the  object  of  the  Conference.  If  he  will  allow  me  to  say  so,  when 
you  know  what  a  man  wants  you  can  do  your  best  to  meet  him, 
and  he  will  no  doubt  do  his  best  to  meet  you.  The  difficulty  is  1o 
negotiate  with  a  man  who  does  not  know  what  he  wants.  I  am 
very  much  obliged  to  Mr.  Gandhi  for  putting  his  views  before  us 
like  that.  It  will  always  be  my  ambition  to  try  and  go  as  far  as 
possible  to  meet  them,  and,  indeed,  as  far  as  possible  to  meet  any- 
body's views.  I  am  sure  we  shall  have  that  spirit  of  accommoda- 
tion all  round  the  Federal  Structure  Committee.  Meanwhile,  let 
me  express  my  personal  thanks  to  Mr.  Gandhi  for  putting  before 
us  so  verv  frankly  and  so  very  fearlessly  what  his  views  upon  this 
subject  are. 

Mr.  Jinnah  :  Mahatma  Gandhi  made  a  reference  to  what  I 
said.  I  did  not  quite  catch,  that. 

Mr.  Gandhi  :  You  see,  you  put  Dr.  Ambedkar  in  a  quandary 
by  saying  what  should  happen,  and  Dr.  Ambedkar  was  afraid  of 
the  logical  consequences  of  his  own  remarks.  Therefore,  I  simply 
brought  your  name  in  and  said  that,  if  India  is  divided  into  parts, 
one  governed  by  the  Crown  and  the  other  governed  by  herself,  we 
are  likely  to  fall  between  two  stools. 
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Mr.  Jinnah  ;  I  did  not  express  auy  opinion. 

Mr.  Gandhi  ;  No,  I  know  you  did  not  express  any  opinion; 
but  you  said:  "  I  assume  that  Defence  is  a  Crown  subject." 

Mr.  Jinnah  :  I  did  not  say  "  I  assume."  I  said  that,  so  far 
as  the  report  of  the  Federal  Structure  Committee  has  gone,  it  is 
.assumed  that  Defence  is  a  Crown  subject.  I  expressed  no  opinion. 

Mr.   Gandhi  :  That  is  right. 

Mr.  Zajrullah  Khan  :  Lord  Chancellor,  I  have  a  very  lew  ob- 
servations to  offer  on  some  of  the  matters  which  have  been  discussed 
in  connection  with  the  Federal  Court.  As  regards  the  jurisdiction 
-of  the  Federal  Court,  I  venture  to  suggest  that  the  simplest  plan 
would  be  the  one  suggested  by  Your  Lordship  in  your  Note — that 
it  should  have  original  jurisdiction  with  regard  to  certain  federal 
matters  only  that  have  been  described  as  matters  between  different 
Units  of  the  Federation  or  between  one  or  more  Units  and  the 
Federation  itself.  In  such  matters,  I  would  suppoit  the  sugges- 
tion that  there  should  be  au  appeal  from  the  decision  on  the  original 
side  to  two  or  more  Judges  of  the  Federal  Court  itself,  and  from 
the  appellate  decision  an  appeal  to  the  Privy  Council  only  when  the 
Federal  Court  grants  leave  for  such  appeal,  or  when  the  Privy 
Council,  on  being  moved,  grants  such  leave  to  appeal. 

That  is  one  branch  of  its  jurisdiction.  The  other  would  be  the 
appellate  jurisdiction  of  the  Federal  Court,  first,  in  federal  matters. 
Those  matters  would  come  up  in  the  first  instance  before  Provincial 
Courts  or  State  Courts,  and  an  appeal  would  then  be  carried  to  tho 
Federal  Court.  With  regard  to  these,  I  have  one  suggest  ion,  and 
it  is  this.  Ordinarily  the  question  as  to  which  should  be  the  Court 
of  first  instance  in  such  matters  would  depend  upon  the  valuation 
of  the  suit;  but  having  regard  to  Hie  importance  of  the  matters 
that  are  likely  to  fall  under  this  category,  and  also  having  regard 
to  the  necessity  of  an  expeditious  decision  on  matters  of  this  kind, 
I  would  very  respectfully  submit  that  the  statute  or  the  rules  ought 
to  provide  that  matters  of  this  kind  should,  in  the  first  instance, 
be  heard  by  some  higher  Court  than  ordinary  Courts  of  first  instance 
in  the  Provinces  or  the  States.  That  is  to  say,  supposing,  as  in  the 
illustration  given  by  me  earlier  this  morning,  there  is  the  question 
of  the  nllra  vires  or  the  intra  vires  of  a  particular  statute,  and  the 
suit  in  which  this  question  arises  is  of  a  very  low  valuation,  under 
the  ordinary  law  as  it  at  present  exists  the  suit  would  be  heard  in 
British  India  by  a  Sub-Judge  of  the  fourth  class,  with  an  appeal  to 
the  District  Judge,  a  second  appeal  to  the  High  Court  to  be  heard 
by  a  single  Judge,  a  Letters  Patent  appeal  to  two  Judges  of  the 
High  Court,  and  then,  if  we  had  this  Federal  Court,  an  appeal  to 
the  Federal  Court ;  and,  with  great  respect,  I  think  that  that  ought 
to  be  avoided.  That  is  to  say,  the  suit  would  have  to  run  through 
four  stages  in  the  Provincial  Courts  before  it  could  be  brought  up 
before  the  Federal  Court..  My  submission,  therefore,  is  that  the 
statute  or  the  rules  ought  to  provide  that  a  matter  of  that  kind  in 
the  very  first  instance  ought  to  be  heard  in  some  Court  higher 
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than  the  ordinary  Courts  of  first  instance  in  the  States  or  in  British 
India. 

Chairman  :  I  ain  very  much  obliged  to  you  for  that  sugges- 
tion. It  has  been  thought  of  here;  but  would  you  just  tell  me  you* 
view  with  regard  to  this?  I  quite  agree  with  you  that  if  you  could 
start  in  a  higher  Court — say,  for  the  sake  of  argument,  the  Court  of 
Appeal  and  not  a  Court  of  first  instance — it  has  great  advantages, 
but  there  is  this  trouble.  I  have  no  doubt  you  have  thought  of  it, 
Supposing,  for  example,  a  suit  partly  depends  upon  questions  of 
fact  and  partly  depends  upon  questions  of  law,  it  is  a  little  incon- 
venient to  start  a  suit  like  that  iu  a  Court  of  Appeal  and  let  the 
Court  of  Appeal  find  the  facts.  You  see,  3011  want  a  sort  of  Court 
of  first  instance  to  find  the  facts.  I  rather  agree  with  you,  but  how 
Jo  you  get  over  that  difficulty  P 

Mr.  Zafrullah  Khan  :  I  would  meet  that  difficulty  by  suggest- 
ing that  suits  of  this  nature  should,  in  the  first  instance,  be  heard' 
by  Courts,  at  any  rate  in  British  India,  consisting  of  what  are 
known  as  District  Judges,  who  have,  even  under  the  present  law,, 
original  civil  jurisdiction.  A  District  Judge  at  present  can  hear, 
and  sometimes  does  hear,  suits  on  the  original  side,  and  determinea 
the  facts  as  well  as  the  law  on  the  original  side.  For  instance,  in 
the  Dera  Ghazi  Khan  District  in  the  Punjab,  all  suits  above  the 
value  of  Us.  5,000  are,  in  the  first  instance,  heard  by  the  District 
Judge,  from  whom  an  appeal  lies  direct  to  the  High  Court.  The 
next  provision  I  would  suggest  is  that,  in  such  matters,  appeals- 
should  lie  direct  to  the  High  Court  and  should  be  heard  by  a  Divi- 
sion Bench.  That  would  be  secured  by  Rules  of  the  High  Court 
So  that  the  result  would  be  that  a  Letters  Patent  appeal  from  the 
decision  of  one  Judge  of  the  High  Court  to  two  Judges  would  be 
avoidable.  The  matter  would  then  come  up  to  the  Federal  Court 
at  the  third  stage — the  trial  and  appeal  to  the  High  Court  heard 
and  determined  by  two  Judges,  and  then  the  Federal  Court  itself. 

With  regard  to  the  suggestion  that  the  Federal  Court  should 
have  appellate  jurisdiction  in  ordinary  matters  also — at  least  so  far 
as  British  India  is  concerned — I  have  to  say  only  this.  I  agree 
emphatically  with  Sir  Muhammad  Shafi  that  the  Federal  Court 
should  have,  whether  as  Federal  Court  or  in  its  capacity  of  Sup- 
reme Court,  criminal  appellate  jurisdiction  to  deal  with  matters 
where  the  High  Court,  on  appeal  by  the  Local  Government,  has 
converted  an  acquittal  into  a  conviction,  and  where  the  offence  is 
punishable  either  by  death  or  by  transportation  for  life.  I  think 
that,  once  a  conviction  IK  recorded  fit  does  not  matter  by  which 
Court),  the  person  convicted  ought  to  have  at  least  once  chance  of 
appeal.  In  such  matters — and  these  matters  will  be  very  few — 
I  would  give  a  right  of  appeal  to  the  Supreme  Court. 

Chairman  :  I  understand  you  to  say  that  that  is  in  cases  where 
an  acquittal  has  been  turned  into  a  conviction? 

Mr.  Zafrullah  Khan  :  Yes;  and  where  the  offence  involved  is 
an  offence  ptmisliabl?  by  death  or  by  transportation  for  life. 


720 

Sir  Muhammad  Shaft  :  That  was  exactly  iny  position. 

Mr.  Zaf/'ullah  Khan  ;  With  regard  to  other  criminal  matters, 
apart  from  reservations  on  points  of  law  and  certificates  of  the 
Advocate-General  in  the  High  Courts  in  the  Presidency  towns,  I 
would  not  have  any  appellate  jurisdiction  vested  in  the  Federal  or 
•the  Supreme  Court;  that  is  to  say,  no  appeal  as  of  right. 

With  regard  to  the  Prerogative  of  the  Crown  as  at  present  exer- 
cised by  the  Privy  Council  on  the  criminal  side,  I  would  leave  that 
untouched.  1  would  leave  that  with  the  Privy  Council  and  would 
.not  wish  to  have  it  transferred  to  the  Federal  or  the  Supreme 
Court,  because  that,  I  conceive,  is  a  peculiar  Prerogative  in  which 
His  Majesty,  as  the  fountain  head  and  also  as  the  reserve  of  justice, 
as  it  were,  intervenes  in  very  peculiar  and  very  exceptional  cir- 
cumstances to  correct  certain  kinds  of  errors. 

With  regard  to  ordinary  civil  appellate  jurisdiction,  my  diffi- 
culty is  this.  1  agree  entirely  that  it  is  extremely  desirable  that 
such  civil  appellate  jurisdiction  as  is  at  present  exercised  by  the 
Privy  Council  should  be  transferred  to  the  Federal  Court. 

Mr.   Jinnah  :  The   Supreme  Court? 

Mr.  Zafrullah  Khan  :  Or  the  Supreme  Court.  My  difficulty  is 
that,  at  the  ver}r  start,  you  are  likely  to  be  faced  with  the  position 
that  there  will  be  a  very  heavy  amount  of  work  on  this  side.  I  am 
prepared  to  take  the  figures  submitted  by  Sir  Sultan  Ahmed  as 
being  moderate  ones,  namely,  ^00  appeals  in  the  year.  I  am  also 
prepared  to  accept  the  suggestion  that  ordinarily  an  appeal  of  this 
kind  should  be  heard  by  a  Bench  of  three  Judges  in  the  Supreme 
Court,  and  that  if  you  have  six  Judges  they  will  sit  in  two  divi- 
sions all  the  year  round.  Taking  the  number  of  days  on  which  the 
Privy  Council  sits  during  the  year  here  to  discuss  appeals,  in  one 
year  it  sits  ordinarily  on  140  days.  Let  us  suppose  the  Supreme 
Court  sits  for  150  days  in  India.  That  means  that  two  divisions 
will  sit  on  150  days,  which  is  equivalent  to  one  division  sitting  on 
300  working  days. 

Chairman  :  J)o  you  mind  telling  me  what  are  your  hours  in 
India? 

Mr.  Zafrullah  Khan  :  They  differ  in  different  High  Courts;  but 
in  our  High  Court  they  are  from  10  to  3-30,  with  an  interval  of 
half-an-hour. 

Chairman  :  About  5  hours. 

Mr.  Zafrullah  Khan  :  In  India,  especially  in  a  climate  of  that 
kind,  you  could  not  expect  your  lawyers  to  sit  longer  than  that. 

Mr.  Jinnah  :  Especially  if  they  are  70  years  old ! 

Mr.  Zafrullah  Khan  :  Particularly  if  they  are  over  70  years  of 
age,  you  cannot  expect  them  to  sit  longer  than  they  sit  in  this 
country.  That  would  give  you,  as  I  say,  two  divisions  sitting  for 
150  days,  which  is  equivalent  to  one  division  sitting  on  300  work- 
ing days.  It  is  a  very  optimistic  estimate  that,  on  the  average, 
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one  appeal  would  be  heard  on  one  day  and  determined.  I  think 
it  will  take,  on  the  average,  considerably  longer  than  that.  Even 
on  the  modest  estimate  which  has  been  made,  therefore,  six  Judges 
will  not  ^by  any  means  be  capable  of  coping-  with  this  amount  of 
work.  That  is  a  very  serious  difficulty.  There  are  also  a  few 
criminal  appeals  which  I  have  suggested  should  come  up  to  the 
Supreme  Court. 

Now,  of  course,  there  are  various  ways  of  dealing  with  this 
difficulty.  I  do  not  say  that  this  difficulty  should  not  be  met. 
One  of  the  ways  is  by  raising  the  valuation  with  regard  to  civil 
appeals.  After  all,  there  is  no  particular  virtue  or  charm  in  the 
figure  of  Rs.  10,000,  and  this  figure  was  fixed  at  a  time  when 
property  had  far  less  value  than  it  has  at  present  in  India,  even 
after  the  downward  tendency  of  the  last  few  years.  That  is  one 
remedy,  but  I  am  not  going  to  suggest  remedies.  My  suggestion 
is  this.  I  agree  with  the  extreme  desirability  of  investing  the 
Supreme  Court  with  this  jurisdiction,  and  I  a^ree  with  Sir  Provash 
Ch under  Mitter  that  the  Statute  should  provide  for  the  possibilitv 
of  conferring  this  jurisdiction  on  the  Supreme  Court,  leaving  it 
subsequently  to  the  Federal  Legislature,  whenever  it  chooses,  and 
after  it  has  gone  thoroughly  into  the  matter,  to  vest  this  jurisdic- 
tion in  the  Supreme  Court.  I  should  not,  in  this  constitutional 
Statute,  start  with  transferring  this  jurisdiction  to  the  Federal 
Court;  but  T  would  leave  it  within  the  power  of  the  Federal  Legis- 
lature to  do  so  whenever  tliev  consider  they  ran  make  proper  ar- 
rangements for  the  work  to  be  carried  on.  I  would  respectfully 
differ,  however,  from  the  suggestion  put  forward  by  Sir  Muhammad 
Shafi  that,  up  to  a  certain  valuation,  appeals  should  go  to  the  Sup- 
reme Court,  but  that  above  that  valuation  appeals — civil  appeals, 
that  is — should  go  to  the  Privy  Council.  I  believe  that  would 
lead  to  a  certain  confusion. 

Sir  Muhammad  Shafi  :  Lord  Chancellor,  in  order  to  curtail  the 
discussion,  perhaps  you  will  permit  me  to  say  that,  so  far  as  I  am 
concerned,  I  am  in  favour  of  the  transfer  of  appellate  jurisdiction 
in  toto  to  the  Supreme  Court.  Tt  was  merely  to  conciliate  gentle- 
men holding  the  kind  of  views  that  my  friend,  Sir  Provash  Chunder 
Mitter,  holds  that  I  suggested  that,  during  the  transitional  period — 
that  is  what  is  being  missed  by  my  friends — the  limitation  of  one 
lakh  might  apply. 

Mr.  Zafrullah  Khan  :  Though  the  suggestion  may  be  made ^  to 
conciliate  Sir  Provash  Chunder  Mitter  and  those  who  think  like 
him,  and  though  it  may  be  intended  to  applv  only  during  the 
transitional  period,  I  am  afraid  it  would  lead  to  complications; 
and  one  kind  of  complication  might  be  this.  Let  us  suppose  that 
the  Supreme  Court,  in  an  appeal  properly  brought  before  it,  deter- 
mines a  certain  question  of  law  in  a  certain  way.  There  is  no 
appeal  provided  to  the  Privy  Council  in  those  matters,  and  that 
decision  is  final.  That  would  be  binding  on  the  Courts  from  which 
appeals  lie  to  the  Supreme  Court  in  such  matters.  Suppose  there 
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was  a  different  valuation  for  Privy  Council  appeals,  and  subse- 
quently, in  a  matter  with  the  higher  valuation,  the  same  question 
were  brought  before  the  Privy  Council,  and  the  Privy  Council 
pronounces  upon  it  in  a  different  way.  After  those  two  precedents 
have  been  established,  which  is  the  precedent  which  the  subordinate 
Court  should  follow? 

Sir  Tej  Bahadur  Sapni  :  The  Privy  Council.  That  is  exactly 
what  happens  at  the  present  moment.  Where  the  decision  of  the 
full  Bench  of  the  High  Court  is  one  way  and  the  decision  of  the 
Privy  Council  is  the  other  way,  then  the  decision  of  the  Privy 
Council  prevails. 

Mr.  Zafrullah  Khan  :  The  Privy  Council  is  a  Court  of  Appeal 
from  all  High  Courts  in  India  with  regard  to  one  valuation, 
Bs.  10,000  or  upwards,  and  so  on.  Therefore,  the  Courts  are  all 
bound  to  follow  the  Privy  Council.  But  if  the  Supreme  Court  is- 
the  final  Court  of  Appeal  with  regard  to  suns  up  to  the  value  of 
one  lakh,  and  there  is  to  be  no  appeal  from  its  decision  in  such 
matters  to  the  Privy  Council,  it  is,  up  to  one  lakh,  the  final  appel- 
late Court  whether  in  England  or  in  India,  and  the  lower  Courts- 
are  bound  to  follow  it, 

Sir  Tej  Bahadur  Saprv  :  So  long  as  there  is  a  Prerogative  of 
the  Crown  under  which  an  appeal  can  go  to  the  Privy  Council,  the 
Privy  Council  will  be  the  ultimate  Court. 

Mr.  ZafrulloJi  Khan  :  The  Supreme  Court  in  a  case  would 
technically  and  legally  still  be  correct  in  deciding  the  same  matter, 
if  it  came  before  it  again,  in  accordance  with  its  original  decision. 
If  there  are  no  appeals  from  the  Federal  Court  to  the  Privy  Council, 
it  is  itself  the  Court  of  last  resort,  and  is  not  bound  by  the  Privy 
Council  decision.  That  is  the  kind  of  confusion  that  is  likely  to 
arise.  I  do  not  want  to  labour  the  point. 

With  regard  to  the  personnel  ot  the  Supreme  Court,  I  want  to 
make  only  one  suggestion.  I*  is  this,  that  in  addition  to  other 
qualifications  that  "may  be  laid  down  for  the  eligibility  of  lawyers 
for  appointment  as  Judges  to  the  Supreme  Court,  I  would  suggest 
an  obvious  qualification,  and  I  will  give  the  reason  for  stressing  it. 
It  is  this,  that  anybody  who  has  served  as  a  High  Court  Judge, 
whether  you  lay!  down  any  period  or  not,  should  be  eligible  for 
appointment  to  the  Supreme  Court.  The  reason  why  I  stress  this- 
obvious  qualification  is  this,  that  there  are  several  kinds  of  people 
who  are  eligible  for  appointments  to  the  High  Court;  and  though 
they  may  not  be  directly  eligible  for  appointment  to  the  Supreme 
Court,  if  any  such  person  has  been  appointed  to  the  High  Court,  he 
should  be  eligible  to  be  appointed  to  the  Supreme  Court.  This 
would  bring  in  members  of  the  subordinate  judiciary  and  others. 

Sir  Maneckjce  Dadaltlioy  :  I  think  that  is  a  very  sound  prin- 
ciple. 

Mr.  Zafntllah  Khan  :  With  regard  to  the  ^question  of  salaries,, 
I  need  say  no  more  than  this — that  in  this,  as  in  other  matters,  the 
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position  is  bound  to  be  regulated  by  the  laws  of  supply  and  demand. 
Those  laws  are  bound  to  be  followed;  and  whoever* has  to  fix  the 
salary  will  have  to  keep  that  in  mind.  I  would  certainly  not  raise 
the  age  limit  for  compulsory  retirement  to  70,  though  I  think  it 
would  be  desirable  to  raise  it  in  the  case  of  the  Supreme  Court  to 
€5. 

Chairman  :  I  wanted  to  ask  you  about  that.  I  am  only  think- 
ing of  difficulties  which  I  personally  happen  to  know  about.  What 
number  of  years  qualifies  for'a  pension  in  India?  Is  it  12  years? 

Mr.  ZafruUak  Khan  :  At  present  it  is  11-J  years  for  Judges  of 
the  High  Court. 

Chairman  :  Perhaps  you  could  help  nie  in  this,  because  in  these 
matters  T  have  had  some  little  experience.  Suppose  you  make  the 
age  limit  at  which  Judges  are  to  retire  05,  aiid  assume  that  they 
cannot  get  a  pension  unless  they  serve  12  years. 

Mr.  Zufrullah  Khan:  That,  My  Lord,  is  the  full  pension. 
The  minimum  qualifying  period  for  the  minimum  pension  is  8 
years. 

Sir  Tej  Bahadur  Sajjrn  :  6  years. 

Mr.  Za/ndlah  Khan  :    6  years  of  full  service,  which  is  8  years. 

Sir  Tej  Bahadur  Sapru :  There  are  three  kinds  of  pensions  now, 
1  believe.  At  the  end  of  (5  years  and  9  months  you  get  a  certain 
pension.  I  believe  at  the  end  of  9  years  you  get  another  pension. 
At  the  end  of  the  full  term  you  get  a  full  pension. 

Chairman  :  What  I  am  thinking  is  this,  that  supposing  you 
have  got  to  serve  12  years  for  a  pension  and  you  have  got  to  retire 
at  65,  vou  cannot  very  well  appoint  a  Judge  who  is  aged  60,  can 
jyou?  The  position  is  that  the  person  responsible*  for  appointing 
Judges  would  not  want  to  make  Ihe  State  liable  to  pay  a  pension 
after  5  years'  service,  assuming  that  lie  gels  a  proportionate  pen- 
sion. You  do  rather  want  to  get  the  full  twelve  years  out  of  a 
Judge  if  you  can,  do  you  not?  I  am  thinking  now  of  the  other 
side  of  it — those  of  us  \\ho  have  got  the  responsibility  of  appoint- 
ing Judges.  All  I  am  saying  is  this,  that  if  you  want  a  Judge  to 
earn  his  full  pension,  ami  he  has  got  to  retire  at  65,  you  have  got 
to  appoint  him  before  he  is  53.  T  ain  not  saying  it  is  a  wrong 
thing. 

Mr.  Zafridlah  Khan :  Your  Lordship  is  perfectly  right,  and 
this  is  not  a  matter  of  principle  that  lias  <rot  to  be  argued  about. 
One  has  to  draw  a  line  somewhere,  and  my  opinion  is  this,  that 
people  would  generally  be  nervous  in  submitting  disputes  of  this 
kind  to  the  judgment  of  gentlemen  of  the  age  of  over  66  in  a 
climate  like  that  of  India.  Sitting,  say,  in  Delhi  in  May,  a  gentle- 
man over  65  years  of  age  would  not  be  perhaps  an  ideal  kind  of 
Judge. 

Mr.  Jinnah  :  Might  not  the  answer  to  your  question  be  that,  if 
you  had  a  High  Court  Judge  transferred  to  the  Supreme  Court,  if 
Tie  has  been  in  the  High  Court  for  a  certain  number  of  years  that 
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would  count  towards  his  pension?  It  is  only  the  person  who  has 
not  been  in  the  Service  already  and  was  recruited  from  the  Bar; 
and  in  that  case  you  would  certainly  have  to  select  him  at  the  age 
of  53  or  52,  in  order  that  he  should  earn  the  full  pension. 

Mr.  Zafrullah  Khan  :  And  at  the  age  of  60  he  may  be  willing 
to  come  in  for  five  years  without  the  prospect  of  a  pension. 

Now,  My  Lord,  I  would,  with  Your  Lordship's  indulgence,  draw 
attention  to  one  or  two  matters  connected  with  what  has  been 
described  by  Sir  Tej  Bahadur  Sapru  as  the  general  question  of 
the  judicature  in  India.  The  first  question  to  which  I  want  to 
draw  Your  Lordship's  attention  and  the  Committee's  attention  is 
this.  At  present,  in  British  India,  every  subject  is  entitled,  when 
he  has  a  cause  of  action  of  that  kind,  to  institute  a  suit  against 
the  Secretary  of  State  for  India,  as  representing  India  in  ith 
corporate  capacity,  after  serving  a  notice  under  Section  80  of  the 
Civil  Procedure  Code.  With  regard  to  Eulers  of  States,  so  far 
as  the  Indian  States  are  concerned,  I  believe  they  cannot  be  sued 
in  their  corporate  capacity  as  suck  States;  but  the  Rulers  of  States 
can  be  sued  in  a  British  Indian  Court  if  there  is  a  question  of  which 
that  Court  has  cognisance,  only  with  the  leave  of  the  Governor 
General  or  the  Governor  General  in  Council — I  do  not  know  which 
it  is. 

Sir  Tej  Bahadur  Sapru  :  The  Governor-General  in  Council. 

Mr.  Zafrullah  Khan:  With  the  leave  of  the  Governor-General, 
at  any  rate.  That  is  one  matter  to  which  I  wish  to  draw  attention, 
that  if  it  is  open  to  a  person  in  British  India  to  sue  the  Secretary 
of  State  for  India  or,  say,  in  future  to  sue  a  Federal  Unit  or  the 
Commonwealth,  after  giving  notice  that  he  intends  to  institute  such 
a  suit — and  the  object  of  that  notice  has  been  described  to  be  that 
the  defendant  Unit,  or  the  Commonwealth,  as  will  be  the  case  in 
future,  should  have  time  to  consider  whether  it  will  settle  the 
matter  out  of  Court  rather  than  go  into  Court — if  he  has  that 
power,  he  should  have  the  right  to  institute  a  suit  against  any 
Unit  of  the  Federation  as  such  Unit  in  its  corporate  capacity,  and 
that  is  a  matter  to  which  attention  ought  to  be  clrawn.  That  is 
to  say,  he  should  be  able  not  only  to  sue,  say,  the  Government  of 
Bengal,  if  he  has  a  cause  of  action  against  the  Government  of 
Bengal,  but  also  to  sue  the  State  of  so-and-so  if  he  has  a  cause  of 
action  against  such  a  State. 

Chairman  :  I  suppose  you  have  not  got  in  India,  in  your  Code, 
any  set  of  rules  for  service  out  of  jurisdiction? 

Mr.  Zafrullah  Khan :  No,  there  are  no  special  rules  with  regard 
to  service  out  of  jurisdiction. 

Chairman  :  What  we  have  under  Order  XI  is  a  complete  code 
for  service  out  of  jurisdiction. 

Mr.  Zafrullah  Khan  :  Then  there  is  a  question  of  a  similar  kind 
to  which  I  want  to  draw  the  attention  of  the  Committee.  I  am 
not  aware — and  I  am  not  concerned  with  this  matter — as  to  whether 
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State's  subjects  at  present  are  able  to  sue  in  the  State  Courts  either 
the  Ruler  of  the  State  or  the  State  in  its  corporate  capacity.  I 
say  this  is  a  matter  with  which  I  have  no  concern ;  but  in  future, 
supposing  a  States'  subject — a  subject  of  a  State  which  is  one  of 
the  Units  of  the  Federation — has  a  cause  of  action  against  the 
Federation  itself,  and  that  is  a  matter  which  ought  in  British 
India  ordinarily  to  be  heard  by  a  British  Indian  Provincial  Court, 
it  would  be  necessary,  whether  by  rule  or  agreement  or  some  such 
procedure,  to  invest  specified  State  Courts  with  the  jurisdiction  to 
hear  suits  by  States'  subjects  against  the  Commonwealth.  At 
present,  of  course,  they  do  not  possess  that  jurisdiction,  and  if 
ordinarily  it  is  open  to  a  State's  subject  to  sue  the  State  in  its 
corporate  rapacity  or  the  head  of  the  State  in  his  representative 
capacity,  then  there  may  be  difficulty  unless  this  jurisdiction  is 
given  to  the  Federal  Court.  That  is  also  a  matter  to  which  I  beg 
to  draw  attention  at  this  stage. 

With  regard  to  the  question  of  the  High  Courts,  certain  matters 
have  been  raised,  and  I  shall,  within  a  very  few  remarks,  submit 
my  view  on  those  matters.  I  agree  entirely  with  Sir  Tej  Bahadu* 
Sapru  as  to  the  interpretation  of,  I  believe  it  is,  sub-section  4  of 
section  101  of  the  Government  of  India  Act. 

Chairman  :  Will  you  tell  me  one  thing?  Supposing  a  subject 
of  the  Stale  of  Bhopal,  travelling  on  a  railway  which  belongs  to 
His  Highness  of  Bikaner,  is  injured  owing  to  the  negligence  of 
the  servants  of  the  railway,  how  does  he  pursue  his  remedy? 

Mr.  ZafruUnh  Khan  :  He  must  sue  His  Highness  of  Bikaner. 

A   Mem  her  :  Those  suits  are  allowed. 

Sir  Tej  Bahadur  Saprn:  I  known  from  my  personal  experience 
that  there  are  certain  Indian  States  which  allow  their  subjects 
the  privilege  to  sue  them.  On  the  other  hand,  there  are  others 
which  do  not  allow  that  privilege  to  their  subjects.  So  far  as  the 
bigger  States  are  concerned,  I  think  the  procedure  is  exactly  the 
same  as  that  in  British  India. 

Mr.  ZafruUah  Khan  :  With  regard  to  the  appointment  of  a 
Cliief  Justice  in  British  Indian  High  Courts,  I  agree  with  Sir  Toj 
Bahadur  Sapru  that  the  appointment,  whether  the  practice  has  been 
founded  on  a  correct  interpretation  of  the  Statute,  or  whether  it 
has  been  founded  on  an  incorrect  interpretation  of  the  Statute, 
should  no  longer  be  confined  to  members  of  the  English  Bar.  I 
would  throw  it  open  to  all  persons  who  are  eligible  to  be  appointed 
High  Court  Judges,  whether  civilians,  or  members  of  the  English 
Bar,  or  members  of  the  Indian  Bar,  or  members  of  the  subordinate 
judiciary.  I  am  aware  of,  and  I  was  a  party  to  it,  the  resolution 
in  the  Services  Committee  (and  I  still  emphasise  it),  that  in  future 
members  of  the  Civil  Service  should  not  be  recruited  for  appoint- 
ments on  the  judicial  side;  but  so  long  as  they  are  eligible  to  become 
High  Court  Judges,  they  should  also  be  eligible  to  become  Chief 
Justice,  a^d  when  they  cease  to  be  appointed  to  the  High  Court 
the  question  will  not  arise. 
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Similarly,  I  agree  very  strongly  with  Sir  Tej  Bahadur  Sapri* 
that  the  provision  in  the  Act  for  the  appointment  of  additional 
Judges  should  disappear  altogether.     It  has  done  a  good  deal  of 
harm  in  many  directions.     In  order  to  secure  the  complete  indepen- 
dence of  the  judiciary,  the  principle  ought  to  be  followed  that, 
once  a  person  has  been  selected  for  appointment  as  a  High  Court 
Judge,  that  selection  ought  to  be  final  in  the  sense  that,  so  far  as- 
his  capacity  is  concerned,  it  must  be  assumed  that  he  is  fit  to  be  a 
High  Court  Judge.     The  appointment  should  in  no  sense  be  a  trial 
appointment,  as  very  often  happens  at  present.     The  difficulty  can 
be  got  over  in  this  way.     I  know  the  difficulty  is  that  sometimes 
there  are  arrears  in  the  Courts,  and  it  is  desirable  to  reduce  those 
arrears,  and  thus  temporary  appointments  are  made.     That  diffi- 
culty, however,  can  be  overcome  by  laying  clown,  as  is  laid  down 
in  the  Present  Act,  the  maximum  number  of  Judges,  but  not  lay- 
ing down  any  minimum  number  of  permanent  Judges,  such  as  is 
laid  down  in  the  present  Letters  Patent.     Subject  to  that  maxi- 
mum, Judges  can  be  appointed  to  permanent  posts.     If  it  appears, 
after  a  certain  time,  that  all  these  Judges  are  not  wanted,  then, 
after  the  next  retirement,  no  new  appointment  need  be  made  until 
it  is  felt  that  the  number  ought  to  be  raised  again ;  and  thus  an 
adjustment   can    take    place    from    time   to    time   without    having 
additional  Judges. 

Mr.  Jinnali  :  If  you  are  to  fix  a  maximum,  you  will  require  to 
change  the  Statute. 

Mr.  Zafrullah  Khan  :  There  is  a  maximum  of  twenty  at 
present.  The  Government  of  India  Act  lays  it  down  that  each 
Court  shall  consist  of  one  Chief  Justice  and  not  more  than  twenty 
Judges. 

l\fr.  Jinnah  :  Of  course,  if  you  fix  the  maximum  at  one  hundred 
it  is  all  right. 

J/r.  Zafrullah  Khan:  No;  the  Government  of  India  Act  lays 
down  the  maximum  at  present. 

Sir  Tej  Bahadur  Sapru  :  You  cannot  exceed  a  certain  number 
at  present. 

Sir  Provash  Chunder  Mitter:  But  nobody  has  yet  had  twenty. 
We  have  made  the  nearest  approach. 

J/r.  Zafrvllah  Khan  :  Yew  should  leave  the  maximum  there,  sa 
as  not  to  exceed  that  number;  but  do  not  lay  down  any  minimum, 
so  that  you  must  have  so  many.  You  can  then  regulate  the  num- 
ber subject  to  the  work  available.  The  statutory  maximum  is 
already  laid  down. 

With  regard  to  the  suggestion  that  the  High  Courts  should  be 
centralised  on  the  model  of  the  present  Calcutta  High  Court — a 
suggestion  which  has  been  made  by  Sir  Tej  Bahadur  Sapru — with 
all  respect  to  Sir  Tej,  I  differ  very  strongly  from  the  .view  put 
forward  by  him.  Even  with  regard"  to  the  Calcutta  High  Court,, 
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the  arrangement — whatever  may  have  been  the  historical  reasons 
for  it — has  not  worked  in  an  entirely  satisfactory  manner;  and  one 
very  obvious  objection  to  it  is  this.  If  the  administration  of  the 
High  Court  is  to  be  directly  subordinated  to  the  Central  Govern- 
ment and  the  finance  is  to  remain  with  the  Province,  then,  the 
position  is  what  may  be  described  as  a  triangular  one.  Whenever 
the  High  Court  wants  funds,  it  approaches  the  Central  Govern- 
ment. The  Central  Government  knows  that  the  Central  funds  will 
not  have  to  provide  the  money  which  is  required  and  the  burden 
will  fall  on  the  Province,  so  that  it  may  say  "  Very  well,  the  High 
Court  shall  have  these  fluids/'  and  it  will  send  a  sort  of  certificate 
to  the  Provincial  Government,  which  has  to  find  the  money.  Let 
us  suppose,  however,  that  the  High  Court  urgently  requires  an 
extension  of  its  buildings,  and  let  us  suppose  that  the  proposal  for 
the  extension  of  tho  buildings  is  a  reasonable  proposal,  and  that  the 
Central  Government  thinks  the  High  Court  ought  to  have  the 
money.  Suppose,  on  the  other  hand,  that  the  Provincial  Govern- 
ment, possibly  owing  to  a  certain  financial  stringency,  is  not  con- 
vinced of  the  reasonableness  of  the  demand  of  the  High  Court  and 
things  that,  for  the  present,  and  perhaps  for  some  time  to  come, 
having  regard  to  ils  other  commitments,  it  is  not  able  to  provide 
the  funds.  That  immediately  raises  a  conflict  of  a  type  which 
should  as  far  as  possible  be  avoided.  There  are  many  other  consi- 
derations which  make  it  desirable  that  the  present  arrangement, 
which  has  certainly  not  led  1o  any  undesirable  results  whatever, 
should  continue.  Sir  Tej  Bahadur  Sapru  referred  to  pressure 
which  it  is  sometimes  sought  to  exercise  on  High  Courts  with 
regard  to  administration  or  the  appointment  of  subordinate  officials. 
He  fears  that  pressure  of  this  kind  may  be  exercised  in  the  local 
Legislative  Council.  T  am  very  much  afraid  that  that  kind  of 
pressure  on  the  High  Courts  could  easily  be  brought  to  bear  even 
in  the  Central  Legislature.  It  would  only  be  necessary  for  a 
Province  to  ask  one  of  its  representatives  in  cither  House  of  the 
Central  Legislature  to  raise  such  a  point.  It  would  be  easy  to  raise 
it.  Also,  to  keep  the  Central  Legislature  free  from  this  kind  of 
thing,  it  would  be  better  to  continue  the  present  regulations  so 
far  as  the  High  Courts  are  concerned. 

That  is  all  I  have  to  say. 

Sir  Akbar  Hydari  :  My  Lord  Chancellor,  With  regard  to  the 
different  Heads  which  you  have  given  us,  regarding  the  Federal 
Court,  I  may  say  at  once  that,  so  far  as  question  I  is  concerned,  I 
agree  that  the  appointment  of  the  members  of  the  Federal  Court 
should  be  by  the  Crown  and  at  its  pleasure.  As  regards  question  3, 
regarding  the  exclusive  original  jurisdiction,  I  also  agree  that  the 
Federal  Court  should  have  exclusive  original  jurisdiction  as  set 
out  in  quest oin  No.  3  with  regard  to  interpretation  of  the  constitu- 
tion, but  not,  of  course,  with  regard  to  any  matter  which  involves 
the  interpretation  of  the  Treaties  with  the  Crown.  In  this  jurisdic- 
tion, I  should  wish  that  there  should  be  the  possibility  of  providing, 
as  of  right,  an  appeal  to  the  Privy  Council,  by  a  formula  which 
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does  not  detract  from  the  sovereignty  of  the  States  in  any  greater 
degree  than  the  creation  of  a  Federal  Court. 

Coming  now  to  the  question  of  appellate  jurisdiction,  I  do  not 
desire  the  creation  of  a  Federal  Court  to  wKich  appeals  will  go 
from  the  High  Courts  of  the  federating  Units,  or  at  all  events  from 
the  High  Courts  of  the  States  without  their  leave.  Nor  is  it 
desirable  that  individuals  should,  by  raising  the  question  of  a 
constitutional  point  or  of  a  law  on  a  Federal  subject  being  involved, 
be  told  to  take  a  matter  from  the  State  High  Court  to  such  Federal 
Court.  What  is  desirable  is  to  have  a  Federal  Court  which  will 
decide  upon  disputes  coming  under  the  following  categories :  — (a) 
as  between  Units  or  between  a  Unit  and  the  Federal  Government; 
(Z>)  where  the  question  of  the  interpretation  of  a  federal  law  is 
raised  in  any  Province  or  State  Court  of  law,  and  the  matter  as 
a  point  of  law  is  referred  either  by  the  Federal  Government  or  the 
Government  of  a  federating  Unit,  or  by  the  High  Court  of  a 
federating  Unit,  for  decision  by  the  Federal  Court.  In  this  con- 
nection, I  may  say  that  I  am  in  agreement  with  the  remarks  which 
Sir  Tej  Bahadur  Sapru  made  in  his  speech.  I  arn  quoting  from 
his  speech  :  — 

"  But  it  is  quite  conceivable  that  certain  issues  raising 
question.*  i elating  to  the  constitution  or  the  interpretation 
of  federal  law  may  arise  in  the  course  of  private  litigation 
either  in  British  India  or  in  Indian  States." 

Then  he  suggests:  — 

"  I  therefore  suggest  that,  whenever  a  question  of  that 
character  arises  in  the  course  of  private  litigation — that  is  to 
say  litigation  to  which  private  persons  are  parties — or  in  the 
course  of  litigation  to  which  one  of  the  parties  is  a  private 
person  and  the  other  is  a  State,  a  case  should  be  stated  by 
that  Court  for  the  opinion  of  the  Federal  Court;  and,  when 
the  opinion  of  the  Federal  Court  has  come  back  to  the 
original  Court  which  was  seized  of  the  case,  that  Court 
should  give  its  final  decision  following  the  view  of  the 
Supreme  Court  or  Federal  Court." 

Then  he  went  on — I  have  one  more  quotation  from  his  speech, 
because  it  absolutely  supports  the  position  and  renders  it  clear 
in  his  own  exceptionally  clear  language:  — 

"'  Your  Lordship  will  remember  that,  a  few  minutes  ago, 
I  referred  to  the  revenue  Courts  which  exist  in  India,  and 
which  exercise  a  very  special  jurisdiction  ih  several 
Provinces.  Now,  the  revenue  Courts  generally  deal  with 
questions  of  revenue  between  the  State  and  the  landlord, 
or  with  questions  relating  to  rent  between  landlord  and 
tenant.  If,  in  any  litigation  arising  in  a  revenue  Court,  a 
question  of  title  is  raised,  the  law  provides  that  that  Court 
will  stay  its  proceedings  to  state  a  case  on  that  particular 
point  to  the  neighbouring  civil  Court  and  get  its  decision, 
and  finally  pass  its  judgment  in  accordance  with  the  decision 
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on  that  particular  point.  That  happens  every  day  in  several 
of  the  Provinces  with  which  I  am  acquainted.  What  I 
suggest  is  some  similar  procedure  in  this  connection/' 

Then  Sir  Sultan  Ahmed  interposed :  — 

"  In  the  case  to  which  you  refer  the  word  used  is  '  may/ 
not  '  shall/  They  may  decide  the  point  summarily  or  they 
may  refer  the  matter  to  the  civil  Court  for  decision/' 

Then  Sir  Tej  says:  — 

"  .  .  .  .  That  has  been  found  to  be  very  convenient,  and 
it  has  led  to  the  avoidance  of  a  great  deal  of  unnecessary 
litigation  and  waste  of  time  in  India ;  and  I  do  suggest  that, 
in  the  interests  of  uniformity  of  authority,  it  is  a  procedure 
which,  at  any  rate,  might  be  investigated  and  examined,  ami 
if  you  find  it  satisfactory,  then  you  should  incorporate  it 
there/' 

'This  is  my  position  with  regard  to  the  appellate  jurisdiction  of  the 
Federal  Court  in  matters  where  any  case,  arising  out  of  the  law, 
which  is  federal  is  concerned — federal  in  the  strictest  sense  of  the 
term. 

I  should,  My  Lord,  draw  a  very  clear  distinction  between  what 
I  would  call  the  Federal  Court  and  tlie  Supreme  Court  of  British 
India.  For  the  latter  there  are  all  those  questions  which  were 
discussed  by  the  eminent  lawyers  on  the  other  side.  They  will  be 
seized  with  regard  to  appeals  in  civil  and  criminal  cases  from 
British  Indian  High  Courts  on  British  Indian  law,  but  not  questions 
in  which  the  interpretation  of  the  constitution  or  cases  which  arise 
in  Indian  States  are  concerned.  I  should  like  really,  as  far  as 
possible,  that  the  Federal  Court  and  all  federal  institutions  should 
be  kept  clear  of  those  different  particular  matters  to  which  some 
members  on  the  other  side  have  referred. 

As  regards  the  Supreme  Court,  as  thus  distinguished,  although 
it  is  a  matter  which  concerns  more  or  less,  according  to  my  con- 
ception, British  India,  perhaps,  My  Lord  Chancellor,  you  might 
permit  me  to  make  one  or  two  observations  which  are  dictated  from 
the  experience  I  have  recently  had  in  my  own  Government  when 
we  were  discussing  how  to  provide  some  machinery  by  which 
appeals  from  our  High  Court  could  be  decided  so  as  to  give  com- 
plete satisfaction  to  the  public.  Our  position  is,  of  course,  that 
there  are  no  appeals  to  the  Privy  Council  here.  We  have  to 
provide  a  local  machinery;  and  I  take  it  that  the  problem  now  is 
the  same  with  regard  to  India — as  to  what  machinery  you  could 
provide  for  appeals  from  the  High  Courts  of  British  India.  We 
have  had  several  considerations  in  mind.  One  was  that  we  do 
not  want  to  impair  the  position  of  the  High  Court  and  its  Judges 
in  the  public  mind  as  the  highest  judicial  officers  of  the  land. 
Secondly,  we  do  not  want,  in  creating  these  Courts  of  Appeal,  to. 
go  one  step  higher  with  regard  to  salaries,  which  have  repercus- 
sions on  the  whole  scale  of  salaries  in  various  other  departments^ 
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Hitherto  it  has  been  felt  that  the  salary  of  a  High  Court  Judge 
must  be  almost  the  highest.  We  thought  of  one  or  two  alternatives. 
One  was  to  make  this  final  Court  of  Appeal  really  a  Bench  of  five 
Judges  of  the  High  Court — of  each  High  Court.  Have  I  made 
myself  clear? 

Chairman :  Yes.  We  used  to  have  the  same  system — what  we 
called  the  Exchequer  Chamber. 

Sir  Akbar  Hydari  :  Or  that  there  should  be  a  panel  on  which 
there  were  certain  Judges  of  the  High  Court  and  certain  other 
Judges,  from  which  the  final  Court  of  Appeal  should  be  selected. 
Now,  applying  that  to  the  Supreme  High  Court  for  India,  the 
suggestion  which  I  want  merely  to  throw  out  for  consideration  is 
that  perhaps  the  Lord  Chief  Justice,  who  will  have  to  be  appointed 
in  any  case  for  the  Supreme  Court,  might,  in  consultation  with  the 
Chief  Justices  of  the  different  Provinces,  make  out  a  panel  and  a 
time-table  for  disposing  of  the  final  appeals  of  the  whole  of  British 
India.  If  you  did  that,  then  each  Province  would  be  responsible 
for  furnishing  its  quota  of  Judges  for  the  Supreme  Court  for  the 
final  appeal. 

Chairman  :  May  I  ask  you  one  question  on  that?  We  had  ^ 
very  long  discussion  on  this  very  point,  which  you  have  been  good 
enough  to  raise  now,  at  the  Imperial  Conference  here  last  year,  as 
to  the  nianuer  in  which  we  should  select  an  Empire  Court.  One 
of  the  suggestions — I  do  riot  say  it  is  a  suggestion  we  are  going  to 
act  on — was  that  each  one  of  the  Dominions  should  appoint  a  num- 
ber of  Judges — three  or  four — who  would  be  Judges  to  serve  on  the 
Imperial  Court.  If  there  was  a  dispute  between  two  of  the 
Dominions,  or  between  the  home  country  and  one  Dominion,  the 
idea  was  that  Judges  should  be  drawn  from  that  panel  who  did  not 
belong  to  either  of  the  units  who  were  contesting  the  matter. 
There  is  just  one  little  difficulty,  however,  although  it  could  easily 
be  got  over.  How  would  you  select  Judges  from  the  panel? 
Would  it  be  by  lot,  or  how? 

Mr.  Jinnah  :  It  would  be  a  lottery ! 

Sir  Akbar  Hydari :  The  Chief  Justice  of  the  Province  might  do 
it  with  his  committee.  I  understand  they  have  a  sort  of  committee. 

Chairman  :  The  suggestion  you  make  is  a  very  interesting  one, 
and  I  quite  appreciate  the  value  of  it.  But  are  you  confining  the 
suggestion  merely  to  British  India,  or  are  you  saying  that  not  only 
each  Province  but  each  State  should  supply  its  quota? 

Sir  Altbar  Hydari  :  So  far  as  this  Supreme  Court  is  concerned, 
as  it*  would  deal  only  with  British-Indian  appeals,  it  should  be 
only  British  India. 

With  regard  to  the  Federal  Court  in  the  strict  sense  of  thf* 
term — the  Court  which  is  going  to  have  the  exclusive  original 
jurisdiction  to  which  I  have  referred — it  appears  to  me  that  the 
qualifications  which  will  be  required  for  such  a  Court  are  some- 
what different  from  the  qualifications  necessary  for  those  Judges 
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who  would  be  sitting  on  the  Supreme  Court.  The  Judges  of  the 
Federal  Court  will  have  to  have  a  considerable  knowledge  of 
constitutional  law.  There  are,  I  believe,  certain  lawyers  and 
certain  Judges  who  are  good  criminal  Judges  or  criminal  lawyers, 
or  who  are  good  civil  Judges  and  civil  lawyers;  and  so,  on  the 
Federal  Court,  we  will  require  good  constitutional  lawyers.  We- 
will  want  people  who  are  more  acquainted  with  administrative  and 
political  and  constitutional  conditions  and  the  implications  of  the 
matters  placed  before  them.  The  Federal  Court,  therefore,  should 
be  consittuted  of  Judges  who  are  Known  to  possess  that  particular 
kind  of  knowledge  and  experience,  and  possibly,  in  such  a  Federal 
Court,  there  might  even  be  room  for  an  eminent  professor  of 
constitutional  law,  though  he  may  not  have  practised  as  a  lawyer 
or  had  experience  as  a  Judge.  I  merely  throw  that  out  as  a  sug- 
gestion.  The  tribunal  has  a  constitutional  rather  than  a  purely 
judicial  character  and  demands  something  other  than  experience 
in  dealing  with  civil  and  criminal  cases. 

Chairman  :  I  quite  follow  your  suggestion  that  some  professor 
of  constitutional  law  might  find  a  place  in  a  Court  of  that  kind, 
and  I  should  like  to  ask  you  whether  you  think  some  well-known 
administrator  might  also  find  a  place  there. 

Sir  Akbar  Hydari :  If  he  commands  the  confidence  of  the 
Crown.  The  one  essential  should  be  character,  independence  and 
honesty.  These  are  essential.  If,  in  addition  to  that,  though 
not  having  the  technical  qualifications  of  having  been  a  lawyer  or 
a  Judge,  he  has  the  other  experience,  then,  as  I  envisage  the 
Federal  Court  as  consisting  of  at  least  five  people,  I  should  say 
that  it  would  not  be  undesirable  io  reinforce  it  even  by  a  person 
holding  that  other  qualification.  I  submit  that  only  as  a  sugges- 
tion, Lord  Chancellor.  I  am  really  going  outside  my  province  in 
these  matters. 

Then,  if  you  constitute  and  make  your  Federal  Court  restricted 
to  such  questions,  I  do  not  see  any  reason  why  it  is  necessary  really 
to  remunerate  them  at  the  same  rates  or  at  rates  corresponding  ta 
those  which  you  would  have  for  the  Supreme  Court.  I  should 
like  to  suggest  that  this  might  be  possible.  Renlly  eminent  men, 
towards  the  end  of  their  career,  who  have  retired  at  an  early  age, 
at  the  age  of  59  or  55,  from  practice  or  from  the  High  Court,  in 
view  of  the  fact  that  they  would  probably  have  earned  their 
pensions  or  have  made  their  pile,  might  be  prepared  to  serve  on 
the  Federal  Court  in  consideration  of  the  dignity  of  the  position 
which  they  might  regard  as  a  sufficient  remuneration.  There- 
fore, possibly  we  might  make  it  in  one  sense  economical  but  in  the 
other  sense  not  necessarily  cheap.  Perhaps  the  head  of  this 
Federal  Court  might  be  what  corresponds  to  the  Lord  Chancellor 
presiding  over  the  House  of  Lords.  It  might  possibly  be  the 
President  of  the  Federal  Upper  House,  because  he  would  have  to 
decide  questions  as  to  whether  a  particular  Act  is  ultra  vires  and 
so  on. 


My  Lord  Chancellor,  these  are  suggestions  which  I  bjive  made 
whieh  occur  to  me.  My  main  point  was  what  I  said  about  the 
appellate  jurisdiction,  with  regard  to  laws  which  are  of  a  federal 
character — that  I  desire  that  the  appeals  in  that  case  ^should  lie 
to  the  Federal  Court  only  in  the  way  which  has  been^  suggested 
by  Sir  Tej  Bahadur  Sapru,  as  points  of  law  which  have  been  framed 
either  by  High  Court  or  by  the  Government  of  a  federating  Unit, 
or  by  the  Federation  itself.  * 

Mr.  Sastri :  I  am  rather  puzzled  over  this  discussion.  I 
thought  our  friends  who  took  part  in  the  discussion  visualised  one 
body  of  Judges,  sometimes  deciding  federal  cases  and  sometimes 
deciding  cases  on  appeal;  but  Sir  Akbar  Hydari  apparently  breaks 
new  ground.  He  speaks  of  two  distinct  bodies,  one  altogether  for 
federal  subjects  and  another  for  British  India.  Do  I  understand 
that  correctly? 

Sir  Akbar  Hydari:  Yes,  that  is  so. 

(The  Committee  adjourned  at  1-20  p.m.) 
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